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1830: 

6U1  and  9tb 
December. 

Debtor  and 
Crtdiiar. 
VdmUortf 

Conveyance* 


GARRARD  v.  LORD  LAUDERDALE  (a). 

JdY  an  Indenture  dated  the  23d  of  June  1822,  and 

expressed  to  be  made  between  the  late  Duke  of  York, 

of  the  first  part,  the  Defendants,  Lord  Lauderdale,  and 

B»  C.  Stephemon,  Esq.  of  the   second  part,  and  the 

seyeral  Persons  whose  Names  were  mentioned,  in  the 

Schedule  to  the  Deed,  as  Creditors,  of  the  Duke,  in  the  ^  Convsy- 

.                                .  ance  by  a 

sums  set  opposite  to  their  names,  of  the  third  part,  the  Debtor,  to  Trtts*» 

Duke  assigned,  to  the  DefendanU,  his  Furniture,  Plate,  wes  for  pay- 
live  and  dead  Stock,  growing  Crops,and  other  Effects  at  ^^|^  Creditor^ 
Oatkmds,  upon  Trust  to  sell  the  same,  and  to  pay  certain  wbo  do  not 

Tithes,  Rates  and  Taxes,  and  also  a  Debt  of  1,138/.  due  execute  the 

'                                                       .      .     y  Deed,  or  con- 
to  M*  P,  RomanOf^Jkd  the  costs  of  getting  in  the  Crops  fonntoitstenns, 

and  carrying  on  the  Farm  until  the  1st  of  November  then  cannot  be  en- 
next,  and  the  Wages  of  Servants  and  the  several  Debts  ^rediton.    ^^^^^ 

(a)  Thb  Case  was  decided  on  the  authority  of  Walmyn  y .  '^  ^J[    ^ z    ^  S// 
Cwtts^  3  Mer.  707 ;  and,  as  the  correctness  of  that  Report  ^  •  ^ ^-  ^  ''^f    ^  r 

baft  been  frequently  questioned,  it  was  thougbt  advisable  to  g;iye  ^ ,    '^  •  ^^      ^  ^'^'' 
an  early  Report  of  the  former  Case,  and  a  full  statement  of  the    /( ^'^    j^  Sfy  ^    ^ 


B 


latter.    See  poii.  p.  14. 
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1R30.  mentioned  in  the  Schedule,  not  exceeding  50  2.  each, 

"^        ^        '  and  to  divide,  the  residue  of  the  Monies  arising  from  the 

Garraud  gjjg^  amongst  the  several  Creditors  of  the  Duke,  Parties 

LoBD  to  tile  Deed,  in  proportion  to  the  amount  of  their  Debts. 

LaVI)£RDAL£. 

The  Plaintiff  was  one  of  the  Creditors  mentioned  in 

*  _  

the  Schedule.  The  Defendants  sold  the  Property 
assigned  to  them,  and  received  the  Proceeds.  The 
Plaintiff,  not  having  been  paid  his  Debt,  filed  a 
Bill  (on  behalf  of  himself  and  the  other  unsatisfied 
Creditors  of  the  Duke,  who  were  entitled  to  the  benefit 
of  the  Assignment,)  against  the  Defendants,  charging 
I  that  he  and  the  other  Creditors  did,  in  consideration  of 
the  Deed  having  been  executed  in  their  favour,  and  oa 
the  faith  of  the  provisions  thereby  made  for  their  Debts, 
forbear  to  sue  the  Duke,  and  that,  thereby,  the  Deed  was 
founded  on  a  good  and  valuable  Copsideration,  and 
was  binding  on  the  Duke  and  the  Defendants :  That,  on 
the  24th,  and  also  on  the  28th  of  June  1 822,  the  Plaintiff's 
Solicitor  called  upon  Mr.  Humphrie$,  the  Solicitor  of  the. 
Defendants  and  of  the  Duke  in  the  matters  of  tlie  pro- 
posed Deed,  when  the  Deed,  which  bad  been  executed 
by  the  Duke,  was  shown  to  the  Plaintiff's  Solicitor; 
and  that  the  Plaintiff  afterwards  received  a  Letter 
from  Mr.  Humphries,  which  was  as  follows :  /^  I  am 
directed, by  the  Earl  o{ Lauderdale,  and  Colonel  Stephen* 
son,  to  inform  you  that  his  Royal  Highness  the  Duke 
of  York  has  assigned  to  them  all  his  Goods,  growing 
Crops,  and  other  personal  Effects  at  Oatlands,  for  pay- 
ment of  certain  Scheduled  Creditors,  amounting  to 
8,802  l.  5  s.  "J  d.  after  payment  of  Expenses,  and  a  prior 
Charge  which  may  amount  to  about  2,000  /.  more  or 
less.  Your  Name  is  in  the  Schedule  to  a  Debt  amount- 
ing to  igi  /.  35.,  and  the  Deeds  direct  that  those  Debts^ 
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in  ihe  Schedule  which  do  not  amount  to  50  L  each  shall, 
in  the  first  place,  be  paid  in  AiU,  and  the  Dividend     "* 
between  the  remaining  Debts,  without  preference  or      GAaaAK» 
priority.    It  is  impossible  to  say  what  yon  may  receive  Loan 

nnder  this  Assignment,  as  it  greatly  depends  upon  the  LAVDEaoALB. 
price  of  the  Agricultural  Produce ;  but  if  you  ase  not 
paid  in  fall,  what  you  receive  is  only  to  be  taken  in 
part.**  The  Bill  prayed  that  the  necessary  Accounts 
might  be  taken,  and  that  the  Trusts  of  the  Deed  might 
be  carried  into  execution. 


The  Defendant  Stephmton,  by  his  Answer,  said  that 
neither  the  Plaintiff,  nor  any  of  the  other  Creditors,  ex- 
ecuted the  Deed ;  that  it  was  executed,  by  the  Duke, 
swithout  their  knowledge,  privity  or  concurrence,  and 
was  altogether  voluntary  and  without  Consideration, 
on  his  part :  that  the  Trustees  bad,  out  of  the  Trust- 
property,  paid  the  Tithes,  Taxes  and  Rates  mentioned 
in  the  Schedule,  the  Debt  due  to  Romano^  and  also  the 
Debts  which  did  not  exceed  50/.,  and  that  they  had,  by 
the  express  direction  of  the  Duke,  paid  five  Sums, 

4unounting  to  1,653  K  ^^  ^^  ^^^  ^^  ^^^  ^^  ^  Duke, 
and  that,  though  he  did  not  repay  them  those  Sums,  he 
had,  out  of  his  own  Monies,  paid  several  of  the  Creditors 
the  whole  or  part  of  their  Debts,  amounting,  altogether, 
to  IJ6531/.  and,  therefore,  that,  if  the  Deed  was  irrevo- 
cable, (which  the  defendant  submitted  it  was  not,)  the 
Duke's  Personal  Representatives  were  entitled  to  stand 
in  the  place  of  those  Creditors,  to  the  extent  of  that  sum; 
tiiat  the  Duke,  by  calling  for  or  directing  payment  of  the 
five  Sums  before  mentioned,  had  revoked  the  Deed  to 
the  extent  of  those  Sums;  and  that  the  Defendants  had 
been  advised  that  it  was  doubtful  whether  they  ought 
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not  to  hold  the  Balance  in  their  hands,  in  Trust  for  ibe 

Duke's  Personal  Representatives,  and  that  they  had, 

Garrard      f^^  ^^^  reason,  abstained  from  making  any  distribution 

**  of  it  amongst  the  Creditors :  that  the  Plaintiff,  previ-» 

Lauderdals.  ^^y  ^^  ^^^  execution  of  the  Deed,  did  make  some  very 

urgent  applications,  to  the  Duke,  through  the  Defendant^ 
Stq^hemon'iyfho  was  then  acting  as  the  Duke's  Agent,) 
for  the  payment  of  hia  debt,  and  that  the  Plaintiff^a 
Solicitor  wrote  a  Letter  to  the  Defendant,  pereniptorily 
demanding  payment,  and  threatening  Proceedings  at 
Law  in  case  of  refusal.  The  Defendant  denied  that  Mr. 
Humphries  ever  was  his  Solicitor,  and  said  that  he  wag 
unable  to  set  forth  whether  Mr.  Humphries  wrote  and 
sent  a  Letter,  to  the  Plaintiff,  to  the  purport  or  effect 
stated  in  the  Bill;  but  that^  upon  the  execution  of  th6 
indenture,  he  and  his  Co^trustee  authorized  Humphries 
to  write  and  send,  to  the  Creditors  whose  Debts  were 
mentioned  in  the  Schedule,  circular  Letters  infonning 
them  of  the   execution  of  the  Indenture.    The  De^ 
fendant  denied  that  the  Indenture  was  an  inducement 
and  Consideration,  to  the  Plaintiff  and  the  other  Credi- 
tors, to*  forbear  to  sue  the  Duke,  and  said  that  though 
the  Plaintiff  and  some  of  die  Creditors  did  not»  yet 
others  of  them  did  sue  the  Duke,  for  iheir  Debts. 

A  Motion  was  now  made,  for  the  Plaintiff,  that  the 
Defendants  might  be  ordered  to  pay,  into  Court,  the 
Balance  admitted  to  be  in  their  hands. 

Mr.  Rogers,  for  the  Plaintiff,  in  support  of  the 
Motion : — 

The  Creditors  were  made  Parties  to  the  Deed  of 
June  1822;  and,  although  that  Deed  was  voluntary. 
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it  is  btndiug,  under  all  the  circumstanoes  of  the  case^ 
upon  the  Representatives  of  the  Grantor.  *  We  are  here 
contesting  with  -the  Trustees,  after  the  death  of  tha      Garrard 
Grantor;   and  they  say  that,  though  they  have  tha  ^' 

^nnda  in  their  hands,  they  are  not  to  execute  the  Laudbhdali. 
Trusts,  because  they  paid  over,  to  the  Duke,  certain 
parts  of  the  Proceeds  of  tlie  Property  assigned  to  thenu 
But,  as  the  Trustees  possessed  the  Property,  and  as 
the  Duke  is  dead,  the  Deed  is  irrevocable*  If  a  Trust 
is  once  created,  it  is  not  competent  to  the  party,  to 
defeat  it  Ellison  v.  EllUon  (b).  Although  the  Plain- 
tiff did  not  actually  execute  the  Deed,  yet  he  was 
named  as  a  party  to  it,  and  was  privy  to  its  executicm 
and  contents :  for,  on  the  execution  of  the  Deed,  Mr« 
Hu0nphrieSf  by  the  direction  of  the  Trustees,  wrote 
circular  Letters,  to  the  Creditors,  informing  them  of  , 
the  execution  and  purport  of  the  Deed.  It  was  decided 
in  Leeeh  v.  Leech  (c),  that  a  Conveyance  for  payment  of 
Debts,  generally,  to  which  no  Creditorwas  a  party,  and  in 
which  no  particular  Debts  were  specified,  was  voluntary; 
Jbnt  here  the  Debts  were  specified,  and  it  cannot  be  dis* 
pnted  that  the  payment  of  Debts  is  a  sufficient  consi^ 
deration  for  a  Deed.  But,  taking  thb  Deed  to  have 
been  voluntary,  the  Trustees  got  the  Property  into  their 
Iiands,  and,  after  that,  the  Grantor  could  not  revoke  it.  It 
is  a  different  case  where  a  remittance  is  merely  in  iran^ 
situ  ;  for  then  there  is  no  doubt  that  it  may  be  recaUed. 

Mr.  Pepys  and  Mr.  JVigram,  for  the  Defendants  : — 

We  do  not  deny  the  general  proposition,  that  a 
Court  of  Equity  will  execute  a  voluntary  Trust,  where 
the  relation  of  Trustee  and  cestui  que  Trust  is  once  duly 

(b)  6  y«s.  656,  tee  663.  (c)  1  Ch.  Ca.  349. 
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1830.         conBtituted.    But  we  deny  that  the  Deed  6f  Md  Jun^ 
1822,  npon  which  the  Plaintiff  in  this  Case  relies,  had 
(JARRAEii      ^Q  gffe^.|.  q(  constituting  the  Earl  of  Lauderdale  and 

-  ^'  Colonel  Stephenson  Trustees  for  the  Plaintiff.     Th^ 

Lord 
tiiUDERDALE.  ^^^^  o(  PFaktynr.CouitSfid),  and  Page  t.  Broom  {e), 

clearly  establish  that  a  Conveyance  upon  Trust  to  pay 
Debts,  or  even  to  pay  a  particular  Debt,  which  was  th^ 
case  in  Page  v.  Brooms  does  not,  where  the  Credi** 
tors  are  not  parties  Of  privy  to  the  Deed,  withdraw  th^ 
Property  from  the  absolute  control  of  the  Author  of  th^ 
Deed,  ot  give  the  Creditors,  or  particular  Creditor, 
a  Lien  upon  the  Property  conveyed.  Such  Deeds  have 
always  been  considered,  as  in  truth  they  are,  merely 
private  arrangements,  made  by  the  Author  of  them  fo^ 
his  own  convenience,  and  the  Ghrantees  are  Trustees 
for  him,  and  not  for  the  Creditors. 

The  propostdoii  thai  th^  Author  of  the  Deed  may 
recall  the  Property,  is  decisive  against  the  right  of  a 
party,  who  rests  his  case  upon  the  Deed  alone,  to  file 
such  a  Bill  as  this.  A  Plaintiff  must  have  the  right  to 
the  Decree  which  he  asks  at  the  time  he  puts  his  Bill 
Upon  the  file.  Barfield  v.  Kelly  (/).  Whereas,  in  thiA 
Case,  it  is  clear  that  the  filing  of  the  Bill  camiot  restrain 
the  right,  of  the  Author  of  the  Deed,  to  recall  the  Pro» 
perty  conveyed  by  it;  and,  whilst  that  right  exists,  the 
Grantees  must  contintie  Trusteei^  for  him  and  not  fofe* 
the  Plaintiff* 

The  only  cases  in  which  the  property  conveyed  by 
such  a  Deed  as  that  of  22d  June  1829I,  has  been  heM 

(rf)  3  Mer.  707.  (c)  4  Rttss.6. 

(/)  4  Rttw.  355. 
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bound  in  favoiir  of  Creditors^  are  those  in  which  the  1830. 

TruBtees  have,  by  dealing  with  a  Creditor  in   pur-     '        "        ' 
finance  of  the  Deed^  constituted  themselves  Trustees      CARUARn 
for  him.    An  attempt  is  made  to  establish  such  a  case  Lord 

bere»  bat  without  success.  The  Trustees  admit  that  Lauderdale. 
Mr.  HumjArieif  with  their  authority,  sent  a  circular  to 
the  Creditors  of  the  Duke  of  York,  informing  them  of 
die  execution  of  the  Deed*  It  does  not  appear  whether 
the  Plaintiff  received  the  circular  or  not.  None,  how- 
ever, of  the  Creditors  in  any  maimer  noticed  the  circular^ 
in  the  lifetime  of  His  Royal  Highness.  Many  brought 
actions  against  hian.  A£ter  his  death  a  suit.  Greenwood 
K.  Taylor,  was  institated  for  the  administration  of  his 
general  Personal  Estate,  and  the  Plaintiff  in  this  Suit 
went  in  under  the  Decree  in  that  Suit,  and  proved  his 
present  claim,  as  a  Debt  against  the  Duke's  general 
Personal  Estate.*  At  the  11  th  hour,  the  Plaintiff  insti* 
totes  thisSuit,having  never,  till  that  hour,  in  any  manner 
noticed  the  Deed  in  question,  and  having  (for  anything 
that  appears  to  the  contrary,)  then,  for  the  first  timet 
got  intelligence  of  the  Deed,  or  thought  of  seeking 
any  benefit  under  it.  In  the  mean  time,  the  Defendants, 
during  the  lifetime  of  tho  Duke  of  York,  handed  over 
to  hi^,  by  his  express  desire,  or  applied  according  to  his 
directions,  the  greater  part  of  the  proceeds  of  the  Pro-^ 
perty  comprised  in  the  Deed.  They,  therefore,  hold  what 
remains,  as  Trustees  for  the  general  Personal  Estate  of 
the  deceased. 

The  Vice-Chancellor  ; — 

.  The  question  in  this  Case,  is  similar  to  that  which         1830, 
arose  in  the  case  of  Walwyn  v.  Coiat$ ;  and  I  have   ^^^  December. 

*  This  fact  did  not  appear  upon  Uie  Answer, 
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1836.         obtained  tbe  Bill  that  was  filed  in  that  Cause;  and 

'        ^ '     I  have,  also,  procured,  from  the  Registrar's  Book,  a 

Gahbaed      c^py  QfiY^^  Order  made  in  that  Case, 

Laudxbdals.       '^^  ^^^  '^^^^  *^  *^^*  Cause,  was  dated  the  aad  of 

February  1812;  and  it  is  obvious,  from  its  contents, 
that  the  object  of  the  Duke  of  Marlborough,  in  execut* 
ing  it,  was  to  make  a  provision  for  the  Marquis  of 
Blandford ;  and  there  is  no  reference  in  it  to  any  thing 
which  was  to  move,  from  the  Marquis,  to  his  Creditors. 
It  was  a  Deed  made  by  the  Father  to  the  Son,  for  the 
purpose  of  redeeming  Annuities  granted  by  the  Son,  and 
paying  off  the  arrears  of  those  Annuities ;  and  then^ 
if  the  Trustees  thought  proper,  they  were  empowered,  to 
raise  a  sum  for  the  payment  of  the  Son's  specialty  and 
simple  contract  Debts.  It  is  observable,  however,  that, 
by  the  ultimate  Trust  in  that  Deed,  the  Marquis  of 
Blandford  took  a  direct  interest  in  the  Estates,  for  he 
was  made  Tenant  in  fee,  of  them,  in  remainder,  after 
the  death  of  the  Duke. 

The  Marquis  having  thus  become  Tenant  in  fee 
in  remainder  of  these  Estates,  became  patty  to 
another  Indenture,  of  the  13th  of  August  1812, 
which  was  made  between  the  Duke  of  Marlborough  of 
the  first  part,  the  Marquis  of  Blandford  of  the  second 
part,  and  Blackstone  ^  CotUis  of  the  third  part  That 
Deed  recited  that  15,000/.  had  been  raised  by  the 
Parties,  that  the  Trustees  had  not  been  able  to  liquidate 
the  demands,  and  that  the  Duke  and  the  Marquis  had 
agreed  that  the  Trusts  of  the  former  Deed  should  be 
extended  so  as  to  enable  the  Trustees  to  raise,  by  way 
of  Annuity,  the  Sums  by  the  release  authorized  to  be 
raised  by  Sale  or  Mortgage. 


Garrard 
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•    Tfow  in  that  Deed,  there  was  a  direct  dealing,  by  the         1830. 

Itfarquis  of  Blandford,hj  means  of  his  Reversion  in  fee, 

tad  by  that  Deed  he  took  upon  himself  to  vary  the  order 

of  payment  prescribed  by  the  former  Deed.    Then  the         Lord 

character  of  the  Parties  changed  ;  for  we  have  no  longer  Jj^jderdalr. 

the  Father  making  a  provision  for  the  Son,  but  here  is  a 

Son,  who  had  attained  a  vested  remainder,  varying  the 

order  in  which  the  Trusts  had  been  declared  for  the 

benefit  of  his  Annuity  Creditors,  and  afterwards,  for  his 

general  Creditors. 

Tlien  there  was  a  third  Deed  of  the  20th  of  October 
1813,  made  between  the  Duke  of  Marlborough  of  tht 
first  part,  the  Marquis  of  Blandford  of  the  second  part, 
and  BlackUone  4r  Coutis  of  the  third  part  And,  in  that 
Deed,  they  take  notice  that  the  Duke  and  the  Marquis 
bad  agreed  that  the  Trustees  should  stand  seised  of  the 
Hereditaments,  8cc. — [His  Honor  here  read  part  of  the 
Deed.] 

That,  certainly,  is  not  a  very  plain  manner  of  stating 
)¥hat  the  Parties  were  to  do^but  those  are  the  terms  of 
the  Deed.  The  Deed  then  proceeds  thus :  ''That  is  to 
say^  upon  Trust  to  raise,"  &c.,  and  the  ultimate  Trust 
was  then  declared,  as  before. 

Kow,  here  again,  there  was  a  direct  interference  both 
by  the  Duke  of  Marlborough,  and  by  the  Marquis  of 
Blandfordf  with  respect  to  the  disposition  which  had 
been  previously  pointed  out  for  the  payment  of  the 
Annuity  Creditors,  and  also,  of  the  other  Creditors  of 
the  Marquis. 

Then  the  Bill  alleged  that  the  Trustees  bad  raised 
several  Sums  of  Money,  divers  parts  of  which  had 
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1830.  been  paid  over  by  them  to  the  Duke  and  Marquis: 

'        ^      ^  That  the  Plaintiffs  Annuity  and  several  of  the  other 

(^ARRARB  Annuities  were  still  unpaid :  That  tlie  Trustees  pre-r 

.    '  tended  that  they  were  allowed  to  apply«  the  Moniea 

Laudbrdalk.  J^^®^*  ^  ^^  should  deem  most  beneficial  to  the 

several  Trusts ;  but  the  Plaintiff  charged  that  they  were 
bound,  by  the  Indenture  of  the  a2d  of  February  1812, 
to  repurchase  the  Annuities,  and  pay  off  the  Arrears ;  and 
that  the  Annuities  and  Arreare  were  a  lieo  upon  the 
Estates,  and  that  the  Trustees  could  not  apply  the 
Monies  to  any  other  purpose,  before  they  should  have 
repurchased  the  Annuities  and  paid  off  the  Anears : 
That  the  Duke  and  Marqans  psetended  that  they  were 
entitled  to  have  the  3,000  /.  raised  and  paid  to  the 
Marquis,  and  that  the  Trusts  of  the  Indentures  were 
solely  for  the  benefit  and  accommodation'  of  the 
Marquis ;  aad  that  the  Duke  and  Marquis  had  catted 
upon  the  Trvslees  to  reconvey  the  Tru3t  Premisea  to 
them. 

The  Bill  then  prayed  that  the  Plaintiff's  Annuity, 
and  the  other  Annuities  mentioned  in  the  Schedule  to 
the  Deed  of  February  1 81 2,might  be  declared  to  be  a  lien 
on  the  Estates,  and  on  the  Monies  raised  and  to  be  raised; 
that  the  Trusts  of  the  Indentures  might  be  performed ; 
that  the  Defendants  might  account  for  what  they  had 
received;  and  for  an  Injunction  to  restrain  theTrusteea 
from  reconveying  the  Estates  to  the  Duke  or  to  the 
Marquis,  and  from  paying  over,  to  them  or  either  of 
them,  any  of  the  Monies  raised  under  the  Trusts. 

To  that  Bill  the  Duke  of  Marlborough  and  the 
Marquis  of  Blandford  were  made  Defendants,  as  well 
as  BlackstQne  4*  Couth,  Coutts,  in  his  Answer,  admitted 
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{he  Deeds,  and  submitted  all  the  questions  of  law  1830. 

to  the  CmrU    Then,  on  the  1  itii  of  May,  the  Plaintiff  '        " — :* 
applied,  to  the  iord  Chancellor,  for  an  Injunction :  and      Gahraed 
that  application  was  made  in  terms  which  raised  the         . 

question  that  has  been  raised  by  the  passages,  in  the  Laupbkdalb. 
Bill,  which  I  have  referred  to. 

That  application  was  opposed  by  Counsd  on  behalf 
of  the  Marquis  and  the  Trustees ;  and  the  result  of  it 
was,  that  the  Court  did  not  think  fit  to  make  any 
order  upon  it,  but  directed  the  Plaintiff  to  pay,  to 
the  Defendants,  the  Costs  of  the  application.  So  that 
a  more  decisiTe  opinion  upon  it  could  not  have  been 
given  by  that  learned  Judge. 

Now  the  qtraation  is,  what  is  ikiily  to  be  inferred 
from  that  Order  i  «nd,  hating  had  an  opportunity  of  con« 
sfdering  this  since  the  motion  was  mentioned  to  me,  it 
appears  to  me  that  the  principle  on  which  Lord  Eldon 
acted  when  he  pronoanced  that  Order,  murt  be  taken  to 
be  consistent  with  that  which  he  has  repeatedly  declared 
to  be  the  established  law  of  this  Coort,  namely,  thaty 
f^re  there  is  an  actual  settlemeat  made  for  vesting  an  £  ^s^^^*^  4f3 
Estate  in  Trustees^  or  for  vesting  Stock  in  Trustees  for  ^l^,^y/^2^  t^ 
Volunteers,  there^  the  leffll  character  being  complete.  ^^^^ .  .>i«^  h^  ;P 
Ae  persons  who  have  the  legal  chaiacter  aye  Trustees  '^^ 
for  the  Vdimteers,  who  may  claun  as  cutui  que  Trusts 
against  the  Trustees  under  the  Deed.  I  apprehend 
that  the  principle  of  the  two  decisions  in  EUivm  v.  £W» 
lon^  and  Pmhettoft  V.  Pulvertoft  {h),  and  of  this  in 
Wuhoyn  v^  CoiUH  are  reconcilable  with  eadi  other; 
beeanse  I  apprehend  that  Lord  EUbm  mast  have  con^ 

(A)  iSVes.  84. 
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1830.  sidered  that,  where  aperson  does,  without  the privitjr 
of  any  onef  wi  Aont  receiving  luinaideration,  w<^  witl^onfe 
notice  Jo  anj  Creditor^  himself  make  a  disposition,  as 
between  himself  and  Trustees,  for  the  jgayment  of  his 

Lauderdale    ^^l**®t  ^^  *®  merely   directing  the  mode  in  which 

his  own  Property  shall  be  applied  for  his  own  benefit, 
and  that  the  general  Creditors,  or  the  Creditors  named 
in  the  Schedule,  are  merely  persons  named  there  for  the 
purpose  of  showing  how  the  Trust  Property  under  the 
voluntary  Deed,  shall  be  applied  for  the  benefit  of 
the  Volunteers.  Now  it  is  manifest  that  my  Lord 
EUon  must  have  proceeded  on  this  principle :  for  he 
must  have  considered  that  the  first  Deed  was  a  volun- 
tary Deed  for  the  benefit  of  the  Marquis  of  Blandford; 
and  he  must  also  have  considered  that,  as  under  that 
Deed  the  Marquis  had  become  Tenant  in  fee  in 
remainder  of  the  Estates,  he  was,  whea  he  executed  the 
two  subsequent  Deeds^  dealing  with  his  own  Property^ 
for  his  own  personal  benefit  and  accommodation,  in 
paying  his  Creditors  as  he  thought  proper.  Now  it 
appears  to  me  that  that  is  a  broad,  intelligible  ground 
of  decision,  the  principle  of  which  reconciles  the  deci^ 
sion  in  Walvyn  v.  Cautts,  with  the  decisions  in  Pulver^ 
toft  V.  Pulvertofi,  and  Elliton  v.  Ellison. 

• 

It  was  said,  however,  by  the  Plaintiff^a  Counsel, 
that,  in  this  particular  Case,  the  Creditors  must  be 
entitled  to  the  benefit  given  by  the  Deeds,  on 
account  of  the  Letter  that  was  written  by  Mr.  Hum* 
phries.  Now,  in  the  first  place,  it  is  not  admitted,  by 
the  Answer,  that  that  Letter  was  received ;  and,  even  if 
it  bad  been  received,  it  does  not  appear  that  the  Cre* 
ditors  ever  submitted  to  take  the  benefit  of  the 
Deed,  or  conformed  to  its  terms,  or  abstained  from 


Lord 
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suing  the  Duke.    But  it  has  been  stated  that,    so 

far  from   this  Creditor  thinking  that  he  was  bound 

to  take  the  benefit  of  the  Deed,  he  actually  came  in,       Gakraiid 

under  the  Decree  made  in  the  Suit  that  was  instituted  ^' 

for  the  administration  of  tbe  Duke  of  ForA's  Estate, 

and  proved  his  Debt  before  the  Master  after  the  Te- 

ceipt  of  the  Letter. 

My  opinion  therefore  is  that,  according  to  the 
principle  of  the  decision  in  Walwyn  ▼•  Coutts,  the 
Creditors  would  not  have  had  any  right  to  enforce 
the  Deed,  even  if  it  had  appeared  that  the  Letter  before 
alluded  to,  had  been  received  by  them,  inasmuch  as 
they  did  not,  by  signing  and  sealing  that  Deed,  make 
themselves  Parties  to  it.  But  supposing  that  the 
Plaintiff  had  a  right  to  enforce  the  Deed  from 
receiving  that  Letter,  my  opinion  is  that  what  has 
passed  would  have  destroyed  his  right.  On  the  whole 
therefore,  I  think  that  this  motion  ought  to  be  refused ; 
and,  as  the  Case  of  Walwyn  v.  Coutts  is,  in  my  opinion, 
rightly  reported,  that  it  ought  to  be  refused  with 
Costs  (0. 

(i)  See  the  Cases  relatiDg  to  Voluntary  Deeds,  in  the 
Noties  on  Gordon  y.Gordon^  3  Swan8t400;  and  also  Sugd. 
Vend.  8th  Edit.  649,  and  the  Csses  there  referred  to.  See 
also  Tarback  v.  Marhtiry^  ft  Vem.5io. 

The  Decision  in  the  Case  above  reported,  was  affirmed  by  /O      A  IS'/ 

the  Lord  Chancellor  on  the  11  th  of  February  1831.   ]^^Cl/  2  K>       '^ 
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1815: 
« 1  th  May.  WALWYN  v.  COUTTS  (a). 

^Cre%t^  The  KU  was  eicd,  by  the  Plaintiff,  on  behalf  of  himself 
Vohmtmy       sind  the  other  Creditors  of  the  Marquis  of  BUmiford  who 

Comoeyance.  were  entitled  to  the  benefit  of  the  after  mentioned  In- 
A  Father  con-  dentures  of  the  a2d  of  February  181 2,  the  13th  of  Au- 
veys  his  Estates  gust  1812  and  the  20th  of  October  1813.    It  stated  an 

to  Trustees  for     Indenture  of  the  13th  of  March  1809,  by  which  the 

paying  off  An-  ^  ^^     j 

nuities  granted    Marquis  secured  an  Annuity  of  500  /.  to  the  Plaintiff: 

by  his  Son,  to-    That,  by  Indentures  of  Lease  and  Release  ^of  the 

Arrearsy  and  ^^^^  ^^^  ^^^  ^^  February  1812,  the  Release  being 
also  the  Son's     made  between  the  Defendant  the  Duke  of  Marlbanntgh 

S^uJht^propJr  ^^  ^^  ^^^  P^^'  *®  Defendant  the  Marquis  of  Blmd^ 
to  pay  them»  for^f  of  the  second  part,  and  the  Defendants  Blaeh- 
hr""?/7Tf  '^^^  l^  Coutts,  of  the  third  part,  after  reciting 
remainder  to  '  ^^^  ^®  Duke  was  seised  in  fee  of  the  Manors  and 
his  Son  in  Fee.  other  Hereditaments  thereinafter  described,  and  that 
were  mentio^  ^^^  Marquis  had  granted  the  Annuities  mentioned  in 
in  a  Schedule,     the  Schedule  thereto,  and  that  the  Duke  was  desirous  of 

but  the  Annui-    relieving  him  from  the  payment  of  them,  and  also  to 

tants  were  not  . 

Parties  to  the      i^ake  such  Provision  for  him  as  after  mentioned ;  the 

Deed.  The  Duke,  in  .consideration  of  natural  love  and  affection, 
SS^exwut?"  Jf^^U^ftM^^UyBlackstane  *  Couits,  and  their  Heirs, 
other  Deeds,  divers  Manors,  &c.  upon  Trust  to  raise  such  Sums  of 
varying  the  ^  Money  as  might  be  sufficient  to  re<!purohase ,  the  :An- 
Motion  by  one*  nuities  mentioned  in  the  Schedule,  and  all  such  other 
of  the  Scheduled  Annuities,  if  any,  as  had,  previously  to  the  execution  of 
restrain'the**  ^^^  Release,  been  granted  by  the  Marquis,  and  also  to 
Trustees  from  pay  the  Arrears  of  the  Annuities  and  the  Costs  incidental 
executing  the 

Trusts  of  the  subsequent  Deeds,  until  they  had  performed  the  Trusts 
of  the  first,  refused. 


CASES    IN    CHANCERY, 

to  paying  off  the  tame  and  to  the  execution  of  the 
TrngtB  ;   and  then  in  Trast,    if  BlackUom  tf  Omits 
ahoold  tfaidk  proper,  to  raise  any  farther  Sum  which 
they  might  deem  ezpedienti  to  pay  any  Debts  then  due 
fiom  the  Maiquis' that  the  Trustees  should  consider  ad- 
visable to  be  paid :  and,  fi>r  the  purpose  of  raising  such 
Sums,  it  was  declared  that  the  Trustees  should,  at  such 
times  as  to  them  should  seem  proper,  sell  the  Manors  and 
other  Hereditaments,  and  should;  in  the  mean  time,  mort- 
gage the  same  or  any  part  thereof,  and  stand  possessed 
of  the  Money  to  be  raised  thereby,  upon  Trust  to  pay  off 
the  Annuides  and  Arrears^  and  then  upon  Trust,  if  the 
TVvstees  should  think  proper,  but  not  otherwise,  and  at 
the  request  of  the  Marquis,  to  pay  such  of  his  Debts 
as  they  should  consider  advisable  to  be  paid,  and  then 
to  pay,  to  the  Duke,  the  surplus  of  the  Monies  which 
should  be  raised  in  his  lifetime,  and  the  surplus  of  the 
Monies  which  should  be  raised  after  his  decease,  to 
the  Marquis:  and,  subject  to  the  Trusts  aforesaid, 
the  Trustees  were   to  stand  seised,  of   the  Manors 
and  other  Hereditaments,  in  Trust  for*  the  Duke  for 
faia  life,  and,  after  his  death,  in  trust  for  the  Marquis 
in  fee. 
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The  Bill  ftirdier  stated  that  the  Plaintiff's  Annuity  was 
mentioned  in  the  Schedule,  and  that,  by  an  Indenture 
dated  the  13th  of  August  1812,  and  made  between  the 
Duke,  of  the  first  part,  the  Marquis,  of  the  second  part, 
and  Blackstcne  S^  Coutts,  of  the  third  part,  after  re- 
citing that  Blacksione  ^  Cmttts,  h^d  raised  15,000 1. 
by  way  of  Mortgage  upon  a  part  of  the  Hereditaments, 
and  that  they  had  not  been  able  to  raise  any  further 
Sum  by  way  of  Mortgage  or  to  sell  any  of  the  Here- 
ditaments upon  advantageous  terms,  and  that  it  might 
tend  to  the  prejudice  of  the  Duke  and  the  Marquis,  if 
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sales  were  prematurely  made,  and  that  most  of  the 
Annuities  granted  by  the  Marqnis  were  still  subsisttngy 
and  that  a  considerable  part  of  his  debts  remained  unpaid^ 
and  thaty  in  order  that  the  Annuities  and  Debts  might  be 
repurchased  and  paid  as  soon  as  conveniently  might 
be»  the  Duke  and  the  Marquis  had  agreed  that  the 
Trusts  and  Powers,  contained  in  the  Release,  should  be 
extended,  by  enabling  BlackttimeSf  Couiis  to  levy  and 
raise^  by  way  of  Annuity,  the  Sums  of  Money  by  the 
Release  authorized  to  be  raised  by  Sale  or  Mortgage^ 
and  also  to  raise  such  additional  Sums  of  Money  as 
thereinafter  mentioned,  by  way  of  Mortgage,  Sale  and 
Annuity,  it  was   declared   that  BlackUone  if  Cautii 
should,  subject  to  the  Mortgage  made  by  them,  stand 
seised  of  the  Hereditaments,  upon  the  Trusts]  of  the 
Release  preceding  the  ultimate  Trusts  for  the  benefit  of 
the  Duke  and  Marquis,  and,  subject  thereto,  upon  Trust 
to  raise,  from  time  to  time.  Money  sufficient  to  pay  the 
Interest  of  any  Debts,  at  the  date  of  the  Release,  owing 
by  the  Marquis,  and  the  payment  of  which  Blackstone 
if  Coutts  should  think  proper  either  to  make  or  not 
to  make,  or  to  postpone,  and  also  to  raise,  if  they 
should  think  proper,  all  Such  Sums  of  Money  as  might 
be  sufficient,  from  time  to  time,  to  pay  the  Annual 
Premiums  of  any  Policies  of  Assurance,  which  might 
have  been    or   should  be  effected  upon  the   life   of 
the  Marquis,  by  himself  or  any  of  his  Creditors,  for 
securing  any  Debts  which,  at  the  date  of  the  Release, 
were  due  and  owing  to  them  by  the  Marquis.    And  it 
was  declared  that  the  Trusts  and  Powers  contained  in 
the  Release,  should  extend  to  the  levying  and  raising 
the  Sums  of  Money  by  the  now  stating  Indenture  an* 
thorized  to  be  raised,  and  that,  for  the  purpose  of  raising 
those  Sums  and  the  Sums  by  the  Release  directed  to 
be  raised,  it  should  be  lawful  for  the  Trustees,  if  they 
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shodd  think  proper,  to  grant  Atinuities  for  lives,  to  be 
issuing  out  of  the  said  Manors   and  other  Heredita- 
ments, in  consideration  of  such  Sums  of  Money  as  they 
should  think  proper ;  and  the  Trustees  were  directed 
to  stand  possessed  of  the  Money  to  arise  by  the  sale  of 
such  Annuities,  and  which  should  otherwise  come  to 
their  hands*  by  virtue  of  the  Trusts  thereinbefore  de- 
clared, upon  such  Trusts  preceding  the  Trust  for  the 
payment  of  the  ultimate  Surplus-monies  to  the  Duke 
and  the  Marquis,  as,  by  the  Indenture  of  Release,  were 
expressed  concerning  the  Monies  thereby  directed  to 
be  raised,  and.  subject  to  the  same  Trusts,  upon  Trust, 
out  of  the  Monies  to  be  raised  under  the  Trusts  afore- 
said,  to  pay  the  Expenses  of  preparing  and  executing 
the  present  Indenture,  and  also,  if  required  and  thought 
reasonable,  of  all  such  Deeds  as  should  be  requisite  for 
securing  any  Annuities  to  be  granted  as  aforesaid,  and 
also,  the  Costs  of  the  performance  of  the  Trusts  of  the 
present  Deed,  and  with  and  out  of  the  same  Monies,  to 
pay  the  Interest  of  any  Debts,  at  the  date  of  the 
Release,  due  by  the  Marquis,  and  the  payment  of  which 
the  Trustees  should  think  proper  either  to  make  or  not 
to  make  or  to  postpone,  and  also  all  such  Annual  Pre- 
miums of  any  Policies  of  Assumncc  which  might  have 
been  or  should  be  effected,  upon  the  life  of  the  Mar- 
quis, by  himself  or  by  any  of  his  Creditors,  for  securing 
any  Debts,  which,  at  the  date  of  the  Release,  were  due  to 
them  by  the  Marquis,  and  which  Debts  the  Trustees  might 
think  proper  either  not  to  pay,  or  to  postpone  the  pay- 
ment of:  and,  subject  to  the  several  payments  aforesaid, 
upon  Trust,  to  pay  the  ultimate  surplus  of  the  Monies 
which  should  be  raised,  under  the  Trusts  of  the  Re- 
lease and  of  the  now  stating  Indenture,  in  the  lifetime 
of  the  Duke,  unto  him,  and  the  surplus  of  the  Monies 
Vol.  IIL  c 
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which  should  be  so  raised  after  his  decease,  to  the 
Marquis,  his  Executors,  Administrators  and  Assigns, 
for  his  and  their  own  use  and  benefit,  and  to  stand 
seised  of  the  Manors  and  other  Hereditaments,  subject 
to  any  Annuities  to  be  granted  as  aforesaid,  or  ao 
much  thereof  as  should  remain  unsold  or  undisposed  of, 
after  answering  the  purposes  of  the  Release,  and  of  the 
now  stating  Indenture,  in  Trust  for  the  Duke  and  his 
Assigns,  during  his  life,  and,  after  his  decease,  in  Trust 
for  the  Marquis,  his  Heirs  and  Assigns ;  provided  that 
it  should  be  lawful  for  the  Trustees  to  perform,  either 
partially  or  wholly,  the  Trusts  of  the  Release  and  of 
the  now  stating  Indenture,  for  paying  all  or  any  of  the 
Debts  due  by  the  Marquis  at  the  date  of  the  Release, 
and  the  Interest  upon  the  same  Debts,  notwithstand*- 
ing  the  Annuities  mentioned  in  the  Schedule  to  the 
Release  should  not  be  then  repurchased. 


The  Bill  further  stated  that,  by  an  Indenture  bearing 
date  the  20th  of  October  1813,  and  made  between  the 
Duke  of  the  first  part,  the  Marquis  of  the  second  part  and 
Blackstone  4r  Couits  of  the  third  part,  reciting  that  the 
Duke,  at  the  request  of  the  Marquis,  had  agreed  to 
concur  with  him  in  extending  the  Trusts  and  Powers 
contained  in  the  preceding  Indentures,  for  the  benefit 
of  the  Marquis,  and  of  explaining  the  nature  and  extent 
of  such  Trusts,  the  Duke  and  the  Marquis  granted  and 
Agreed  that  Blackstone  4r  Coutts  should,  thenceforth, 
stand  seised  of  the  Manors  and  other  Hereditaments, 
upon  such  Trusts,  by  way  of  addition  to  or  jointly  with, 
but  not  so  as  to  extinguish  or  lessen  the  Trusts  declared 
by  the  former  Indentures,  (except  as  they  were  altered 
or  explained  by  the  now  stating  Indenture)  as  were 
thereinafter  expressed ;  that  is  to  say,  in  Trust,  if  the 
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Tnisteeg  should  ihink  proper,  to  raise  such  Sams  of 
Money  which  should  be  requisite  to  keep  down  the 
Interest,  as  well  of  two  Mortgages  for  15,000/.  and 
18,000  /.  therein  mentioned  to  have  been  already  made, 
«B  of  any  other  Mortgage  which  should  thereafter 
be  made  of  the  said  Manors  and  other  Hereditaments 
under  the  Trusts  of  the  said  Indentures  and  the  now 
stating  Indenture,  and  also  the  Arrears  of  any  Annuities 
charged  or  to  be  charged  upon  the  Manors  and  other 
Hereditaments  pursuant  to  the  Trusts  of  the  same  three 
Indentures,  and  to  apply,  the  Monies  to  be  raised,  in 
payment  thereof  accordingly.  And  also  in  Trust,  at 
such  times  as  the  Trustees  should  think  proper,  to  raise 
30,000  /.  and  to  pay  the  same  to  the  Marquis,  for  his  use 
and  benefit,  at  such  time  or  times  as  the  Trustees 
should  think  proper,  and  to  raise  any  further  Sums  of 
Money  which  the  Trustees  should  think  fit  to  raise,  and 
to  apply  the  same  either  for  the  payment  of  any  debts  of 
the  Marquis  since  the  date  of  the  Release  of  the  22d  of 
February  1812,  or  after  the  now  stating  Indenture  to  be 
contracted,  or  otherwise  for  the  benefit  or  under  the  direc- 
tion of  the  Marquis :  provided  that  it  should  be  lawful  for 
the  Trustees  to  pay  and  apply  all  the  Sums  of  Money 
which  should  be  raised  by  them  under  the  three  Inden- 
tures, upon  any  of  theTrusts  by  those  Indentures  declared 
concerning  the  Monies  to  be  raised  by  virtue  of  the  Trusts 
thereof,  in  preference  to  any  of  the  other  Trusts  thereby 
declared,  and  that  no  person  for  whose  benefit  any 
Sum  of  Money  was,  by  the  three  Indentures,  authorised 
to  be  raised,  should,  in  respect  of  such  Sum,  have  any 
Equitable  charge  or  lien  upon  the  Manors  and  other 
Hereditaments:  and,  by  this  Deed,  the  same  Trusts 
were  declared  of  the  surplus  of  the  Monies  to  be  raised, 
and  of  the  Hereditaments  which  should  remain  unsold, 
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as  were  declared  respecting  them  by  the  two  former 
Deeds. 

The  Bill  then  stated  that  Coutts  8^  BlachUme,  had 
raised  divers  large  Sums  of  Money  upon  the  security.of 
the  Estates,  divers  parts  of  which  they  had  paid  over 
to  the  Duke  and  Marquis,  or  one  of  them,  with  the 
consent  of  the  other  of  them,  and  that  the  Trusts  of  the 
said  several  Indentures  still  remained,  in  a  great  degree, 
unperformed,  and  that  the  Plaintiff's  Annuity  of  500/. 
together  with  many  of  the  other  Annuities  specified  in 
the  Schedule  to  the  Release,  had  not  been  repurchased, 
and  that  large  Arrears  had  been  suffered  to  accrue  due 
cipon  all  the  subsisting  Annuities,  contrary  to  the  said 
Trusts  reposed  ia  Coutts  4r  Blackstone. 

The  Bill  charged  that  Coutts  S^  Blackstone  were  com- 
pellable,  by  virtue  of  the  said  several  Indentures,  and 
especially  of  the  Indenture  of  the  22d  of  February 
1812,  to  repurchase  the  Scheduled  Annuities,  and  to 
pay  off  the  Arrears  thereon,  and  that  the  said  Aiv- 
nuities  and  Arrears  thereby  became  a  lien  or  charge 
upon  the  Trust-property,  and  that  the  Trustees  could 
not  apply  the  Monies  which  they  had  raised  or  should 
raise  by  virtue  of  the  Indentures,  to  any  other  purpose^* 
before  they  should,  in  the  first  place,  have  repurchased 
the  said  Annuities  and  paid  off  the  Arrears,,  without  an 
actual  violation  of  the  Trusts,  and  without  a  personal 
responsibility  attaching  upon  them  for  so  doing:,  and 
that  the  Duke  and  the  Marquis  pretended  that  they 
were  entitled  to.  call  upon  Coutts  Sf  Blackstone  to  raise 
the  30,000  /.  and  pay  the  same  to  the  Marquis,  pursuant 
to  the  Trusts  of  the  Indenture  of  the  20th  of  October  1813, 
and  that  the  trusts  of  the  three  Indentures  were  solely 
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for  the  benefit  and  accommodation  of  the  Marquis^  and  1815. 

that  the  several  Annuities  which  were  specified  in  the      *        "* ' 

Schedule  to  the  Release,  were  not  a  lien  or  charge  Walwyw 
upon  the  Trust-property,  and  that  the  Trustees  had  a 
a  discretion  reposed  in  them,  by  virtue  of  the  Inden- 
tures, to  perform  any  of  the  subsequent  Trusts  con- 
tained in  the  several  Indentures,  in  precedence  to  the 
Trusts  thereby  declared  for  the  benefit  of  the  Plaintiff 
and  the  other  Annuitants,  provided  the  Trustees  should 
tliink  fit  so  to  do.  The  Bill  then  alleged  that  the 
Duke  and  Marquis  had  called  upon  the  Trustees  to 
reconvey,  to  them,  the  Trust-premises,  or  to  pay  over 
to  them  the  Monies  which  they  should  raise  by  Sale 
or  Mortgage  thereof,  and  that  the  Trustees  intended 
so  to  do  unless  restrained,  &c. 

The  Bill  prayed  that  the  Annuity  granted  to   the 
Plaintiff  and  the  Arrears  thereof,  and  the  rest  of  the 
Annuities  mentioned  in  the  Schedule  to  the  Release  of 
1812,  might  be  declared  to  be  a  lien  or  charge  upon 
the  Manors  and  other  Hereditaments,  and    on  the 
Monies  raised  or  to  be  raised  pursuant  to  the  Trusts  of 
that  Indenture,  and  also  of  the  Indentures  of  the  13th  of 
August  1812,  and  the  20th  of  October  181 3,  and  that  the 
Trusts  of  the  said  Indentures  might  be  carried  into  ex- 
ecution, and  that  all  the  Defendants  might  be  decreed  to 
account  for  the  Monies  received  by  them  on  account  of 
the  Rents  and  Profits  of  the  Trust-premises,  or  which 
had  been  raised,  by  Mortgage  thereof  or  charge  thereon» 
since  the  22d  of  February  1812,  and  that  the  Balance 
found  due  on  taking  the  Accounts  might  be  applied  upon 
the  Trusts  of  the  said  Indentures,  and  in  the  redemption 
of  the  Plaintiff's  Annuity  and  the  other  Annuities 
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which  were  subject  to  redemption,  and  that  Coutts  If 
Blackstone  might  be  restrained  from  reconveying  the 
Premises  to  the  Duke  and  Marquis,  or  to  any  other 
Person  otherwise  than  in  performance  of  the  Trusts 
reposed  in  them  by  the  Indentures,  and  from  paying 
over,  any  Money  received  by  them  under  the  Trusts  of 
the  said  Indentures,  to  the  Duke  and  Marquis,  or 
either  of  them,  or  to  any  other  Person,  otherwise 
than  in  performance  of  the  Trusts  of  the  said  several 
Indentures. 


The  following  is  the  order  referred  to  by  the  Vice" 
Chancellory  ante,  p.  8« 

*'  Whereas  Mr.  Leach,  of  Counsel  for  the  Plaintiff, 
this  day  moved,  and  offered  reasons  unto  this  Court, 
that  an  Injunction  might  be  issued  to  restrain  the  said 
Defendants,  James  Blackstone  and  Thomas  Coutts  from 
performing,  or  executing  any,  or  either  of  the  Trusts 
reposed  in  them  by  the  several  respective  Indentures 
of  the  22d  day  of  February  and  the  13th  day  of 
August  1812,  and  of  the  20th  day  of  October  1813, 
mentioned  in  the  Pleadings  of  this  Cause,  until  they 
should,  in  the  first  place,  have  levied  and  raised  such 
Sum  or  Sums  of  Money  as  should  be  necessary  or  re* 
quisite  for  the  repurchase  of  the  ^several  Annuities 
mentioned  in  the  Pleadings  of  this  Cause,  and  for  the 
payment  of  the  Arrears  thereof,  and  until  they  should 
have  paid  and  applied  the  same  respectively,  according  to 
the  Trusts  by  the  said  several  Indentures  for  that  purpose 
made  and  declared,  in  the  presence  of  Sir  Samuel  Ro» 
milly,  Mr.  Bell,  Mr.  Shadtoell  and  Mr.  Hampson,  of 
Counsel  for  the  Defendants.  Whereupon,  and  upon 
hearing  what  was  alleged  by  the  Counsel  on  both  sides. 
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this  Court  doth  not  think  fit  to  make  any  Order  on  the 
said  Notice  of  Motion,  but  doth  order  that  the  Plaintiff 
do  pay  unto  the  Defendants  the  Costs  of  this  applica- 
tion to  be  taxed,  &c.'' — Reg.  lib.  B.  1814^/0/.  949. 
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BROWNE  V.  DUNN. 

jMLR.  Spence  moved  for  liberty  to  amend  the  Bill, 
under  the  13th  of  the  New  Orders. 

The  Motion  was  supported  by  an  Affidavit  made  by 
the  Solicitor  for  thti  Plaintiffi  alone. 

Mr.  Sugden  and  Mr.  Wakefield,  contra,  said  that  the 
word  "  or*'  in  the  Order,  ought  to  be  construed  **  and/' 
and  that  the  Plaintiff  ought  to  have  joined  in  the 
Affidavit: 


1829. 
gSth  March. 

Amendment. 

An  Applica- 
tion to  amend, 
under  the  13th 
Order,  must  be 
supported  by 
a  joint  Affidavit 
of  the  Plaintiff 
and  Solicitor* 


And  the  Viee-Chaneelhr  so  ruled  (a). 

(a)  In  some  of  the  Copies  of  the  New  Orders  the  word  used 
•«  and." 
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GOBLET  V.  BEECHEY. 


Joseph  NOLLEKENS,  an  eminent  Statuary,  by 
A  Statuary       his  Will  dated  the  21st  of  March  1818,  gave,  amongst 

bequeathed  Ar-    other  Legacies,  100/.  to  the  Plaintiff,  who  was  one  of 
tides  used  in  &         '  '  ^ 

his  Business,  by  his  workmen ;  and  afterwards  directed  that  his  collec- 

their  technical      tion  of  v^^t/,  in  Antiques,   Marbles,   Busts,  Models, 
Names*  some  of   T^^iTkiTk*  t»x»  i_ 

which  were         Pnnted  Books,  Pnnts  and   Drawmgs,    except  such 

very  obscurely     Books  and  Prints  as  he  had  before  disposed  of,  should 

written :  ReFc-    y^  ^^jj  j^   Auction,  and  that  the  Plaintiff  should  be  em* 

rence  directed  j  ^ 

to  ascertain  ployed  to  arrange,  prepare  and  clean  his  said  Marbles, 

what  was  meant,  Busts  and  Models,  to  fit  them  for  sale,  and  that  he 
the  Master  tak-     rui  -j  •  ji»i_'^i.i  j 

ine  to  his  assist*  should  be  paid  one  guinea  a-day  for  his  trouble ;  and 

ance  Persons        the  Testator  gave  his  Property  in  the  Funds,  the  Monies 

skilled  m  Writ-    ^^  ^^j^^  y^    ^^  g^j^g  aforesaid,  and  all  otherthe  residue 

mg,  and  '' 

acquainted  with    of  his  Estate  and  Effects,  to  F.  JR.  Palmer,  F.  Douce 

Articles  used  by  and  the  Rev^  Edward  Balme,  and   appointed  the  two 

at^a^<^  t44f^^^  ^*"*^  Gentlemen  his   Executors.    The    Testator  made 

^/iU^/ — "^^several  Codicils  to  his  Will.    By  the  fifth  Codicil,  which 

'"Z''^^^*^^  *  was  dated  the  29th  of  January  1819,  he  revoked  the 

Residuary  Bequest  in  his  Will,  and  gave  his  Property 

in  the  Funds,  the  Monies  to  arise  by  the  aforesaid  Sale^, 

and  the  residue  of  his  Estate  and  Effects  to  Palmer^ 

Douce,  Balme,  and  the  Rev.  Thomas  Kerrick,    By  the 

sixth  Codicil,  which  was  dated  the  15th  April  1819,  he 

gave,  to  the  Plaintiff,  an  Annuity  of  30  /.  for  his  life,  in 

lieu  of  the  Legacy  of  looi     By  the  eighth  Codicil, 

wliifh  was  dated  the  7th  of  February  1820,  the  Testator 

directed  that  all  the  Marble  in  his  Yards,  and  all  the 

Working  Tools  in  his  Study,  should  be  delivered,  by  his 
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Cxecaton,  to  the  Plaintiff,  in  consideration  of  his  care 
and  attention  to  the  Testator.  The  eleventh  Codicil 
was  as  follows:  ''This  28th  day  of  January  1822 — 
Memorandum,  that  in  case  of  my  death,  all  the 
Marble  in  the  Yard,  the  Tools  in  the  Shop,  Bankers, 
Mod  (a)  Tools  for  earring,  the  Rasp  in  the  Draw, 
with  (b)  and  the  Draw  in  the  Parlour  shall  be 

the  property  of  J.  Goblet" 


«5 
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The  Testator  died  in  April  18S3. 
« 

The  BiU  charged  that  the  word  ''Mod"  in  the 
11th  Codicil,  meant  "Models";  and  prayed  that  the 
Defendants,  the  Executors,  might  be  decreed  to  pay,  to 
the  Plaintiff,  the  sum  of  738  iL  1 1.  3  if.  being  the  amount 
for  which  they  had  sold  the  Testator's  Models. 

'  The  Defendant  Douce,  in  his  Answer,  said  that  the 
Testator's  Models  were  very  rare  and  valuable  speci* 
mens  of  Art,  and  insisted  that,  from  the  context  of  the 
Will  and  1 1  th  Codicil,  it  appeared  that  the  Testator,  by 
the  word  **  Mod"  did  not  mean  his  Models,  but  his 
Modelling  Tools. 


It  was  proved  that  the  Plaintiff  had  been  in  the  Tes- 
tator's employment  for  thirty  years  and  upwards,  and 
had  been  held  in   great   estimation  by  him.     Three 

(a)  There  was  a  mark  at  the  end  of  this  Word.  One  of 
the  Questions  in  the  Cause  was,  what  the  Testator  intended 
by  it.     See  next  page. 

(6)  The  Word  that  occurred  in  this  part  of  the  Codicil 
appeared  to  be  **  nevre"  or  ^*  nepre."  One  of  the  objects  of 
the  Suit  was  to  ascertain  what  the  Word  was,  and  what  was 
the  meaning  of  it.    See  next  page. 
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Sculptors,  who  were  examined  aa  Witnesses  for  the 
Plaintiff,  deposed  that,  in  their  opinions,  the  Testator, 
by  the  word  '*  Mod/'  meant  Models.  A  female  servant 
of  the  Testator,  who  was  the  attesting  Witness  to  the 
eleventh  Codicil,  swore  that,  before  she  subscribed  her 
name,  she  read  oyer  the  Codicil  in  the  presence  and 
hearing  of  the  Testator,  and  that,  when  she  came  to  the 
word  in  question,  she  asked,  the  Testator  what  he  meant 
by  it,  and  that  he  replied.  Models. 


The  Cause  was  heard,  on  the  13th  of  July  1826, 
before  Sir  John  Leach,  Vice-Chancellor,  when  his  Honour 
held  that  the  evidence  of  the  female  servant  was  clearly 
inadmissible,  and  referred  it  to  the  Master  to  inquire 
and  state  to  the  Court  what  was  intended,  by  the  Tes- 
tator, by  the  word  between  the  word  "  Bankers"  and  the 
word  ''  Tools,''  and  the  word  between  the  words  'Mraw*' 
and  **  and"  in  the  Codicil  dated  the  28th  of  January  182s : 
and  directed  that  the  Master  should  be  at  liberty  to  call 
to  his  assistance  Persons  skilled  in  the  art  of  Writing*, 
and  also  Persons  who  had  competent  knowledge  of  the 
Tools  and  Articles  used  in  the  business  of  a  Statuary. 

The  Master  reported  that  Bankers  were  solid  pieces 
of  wood,  upon  which  Blocks  of  Marble  were  placed  for 
the  purpose  of  being  carved,  and  that  those  and  all 
the  other  articles  mentioned  in  the  11th  Codicil,  except 
the  Models,  were  of  small  and  trifling  value,  but  that 
the  Testator's  Models  were  of  the  value  of  700  /•  and 
upwards :  that  he  had  called  to  his  assistance  Mr.  John 
Caletf,  a  person  skilled  in  the  art  of  Writing,  and 
Mr.  Charla  Garrard,  a  Sculptor  and  Statuary:  that 


Of  deciphering  Writing;.     Qu. 


CASES    IN  CHANCERY. 

Mr.  CiJey  could  fonn  no  judgment  as  to  what  was 
intended  by  the  word  "  Mod/'  but  that  Mr.  Garrard 
understood  it  to  be  a  contraction  of  the  word 
''  Modek  :**  and  the  Master  being  of  opinion  that  Mr. 
Cramtr^s  interpretation  was  correct,  reported  accord- 
ingly. And  the  Master  also  found,  according  to  the 
explanation  of  Mr.  Garrard,  that  the  word  between 
**  draw''  and  *'  and''  meant  the  Apron. 

The  Defendant  Douce  excepted  to  the  Repdrt,  al- 
Icgii^g  that  the  Master  ought  to  haye  reported  that  he 
had  been  unable  to  ascertain,  and  therefore  could  not 
state,  to  the  Court,  what  the  Testator  intended  by  the 
word  between  the  words ''  Bankers"  and  **  Tools." 

The  Cause  now  came  on  to  be  heard  upon  the  Ex- 
ception and  for  further  Directions. 

Mr.  Sugden,  Mr.  Martin  and  Mr.  Jacob,  for  the 
Exceptant,  contended  that  the  Testator  having  disposed, 
by  his  Will,  of  his  Busts  and  other  articles  of  vertu,  had, 
by  the  eleventh  Codicil,  given  to  the  Plaintiff  (who  was 
one  of  his  workmen,)  his  blocks  of  Marble,  and  the 
Bankers  on  which  they  were  to  be  placed  for  the  pur> 
pose  of  being  carved,  and  every  thing  else  that  was 
requisite  to  enable  him  to  go  on  with  the  work. 

Mr.  Home  and  Mr.  Sideboitom  in  support  of  the 
Master's  Report,  said  that  three  eminent  Sculptora  had 
been  examined  before  the  hearing  of  the  Cause,  and 
that  they  had  all  said  that  the  word  '^  Mod"  meant 
Models. 
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Mr.  Pepy$  and  Mr.    Bridger  appeared    for  other 
Parties. 
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The  Vice-chancellor  said  that  if,  in  the  judgment  of  three 
eminent  Sculptors,  the  word  **  Mod''  meant  Models,  he 
should  not  consider  himself  to  be  warranted  in  putting 
a  different  interpretation  upon  that  word.  His  Honour 
accordingly  overruled  the  Exception,  and  declared 
that  the  Plaintiff  was  entitled  to  the  Models  which  the 
Testator  was  possessed  of  at  his  death,  or  to  the  Money 
produced  by  the  Sale  of  them ;  and  ordered  that  the 
Executors  should  pay  the  738/.  135.  to  the  Plain- 
tiff (c). 

(c)  See  the  observations  upon  this  Case,  in  a  Work  recently 
published  by  Mr,  Wigram*  and  intituled,  '*  An  Examination  of 
the  Rales  of  Law  respecting  the  Admission  of  extrinsic  Evi- 
dence," &c. 
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DALBY  V.  PULLEN.  itttc  15th May. 

V 

Nicholas  CA  RTER  devised  all  his  Freehold  and      SS^J^ 

Copyhold  Estates,  to  his  Wife,  for  her  lifci  and  directed  — 

that,  after  her  Decease,  the  same  should  be  sold,  and      A  Purchaser 

wbo  Dss  con* 
Uiat  the  Monies  produced  by  the  Sale  should  be  divided  tracted  for  the 

amongst  his  Seven  Daughters.  The  Testator  died  in  the  entirety  of  an 
year  1 784,  leaving  his  Widow,  and  Seven  Daughters  (who  y^  comiSled^to 
were  his  Coheirs)  survivinghim.  IniSii^theWidowdied.  take  six  undi- 

On  the  13th  of  March  1813,  the  Decree  in  this  Cause  "^^  ■?T?°*,  ^  ^ 

**  ^  Parts  of  It.     //j.S^tf, 

was  made,  by  which  the  Will  was  established,  and  the      On  a  Sale  C^J^^^  - 
Testator's  Estates  were  directed  to  be  sold;  and,  on  the  under  a  Decree, ^^J^^ 
29th  of  July  following,  they  were  sold  accordingly.  ,^^  ^^^  ^^  4:  ^/^ 
At  the  Sale,  Sir  Robert  Wigram  purchased  Lots  1,  2,  Vendor  was 
8  and  9.  On  the  19th  of  July  1822,  the  Master  reported  ^^^^^** 
that  a  good  Title  could  be  made  to  all  these  Lots,  heir  to  B.,  and, 
except  Lot  2 ;  and,  on  the  4th  of  December  1824,  Sir  ^^  inquiry,  the 
Robert  Wigram  was  discharged  from  his  Purchase  of  ^^^^  confirmed 
that  Lot,  and  was  ordered  to  pay,  into  Court,  his  Pur-  that  Statement: 

chase  Monev  for  the  three  other  Lots,  and  to  be  let  **  Master 

accordmgly 

into  possession  of  them  from  the  29th  of  September  approved  of  the 

then  last,  and  all  necessary  Parties  were  ordered  to  '^*^^®*  /"^^ 
...  •      xv        X    i_  •  before  the  Con- 

jom  m  conveymg  them  to  him.  veyance  was 

executed,  the 
Owing  to  the  complication  of  the  Title,  much  time       '^^Jftk  Vr 

was  occupied  in  settling  the  Conveyance;  and,  just  as  was  the  Heir  of 

fi.,  and  it  ap- 
peared that  the  Vendor's  Solicitor  had  received  Information  of  that  fact, 
but  concealed  it.    A  Motion,  by  the  Purchaser,  to  be  discharged  from  his 
Purchase,  was  granted,  thoush  the  Vendor  had  obtained  a  Release  from 
C  before  the  Motion  was  maoe.    /f^^T^!34S ,  /^-\      /l      /9      ^ 

3^^  ^X,h5:>  ^^^Cr^^t..M^  /^gff9y/2tf 
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the  Draft  was  about  to  be  engrossed  for  execation,  a 
claim  adverse  to  the  Title  of  Nicholas  Carter,  was  set  up 
by  a  person  named  John  Carter. 

» 

In  order  to  show  the  grounds  of  this  Claimi  it  is 
necessary  to  state  that  the  Abstract,  which  was  deliver- 
ed to  Sir  Robert  Wi^am  in  November  1813,  repre-* 
sented  Nicholas  Carter  to  be  the  Devisee  of  his  Eldest. 
Brother  John  Carter,  who  purchased  the  Estate.  After•^ 
wards,  however,  it  appeared  that  the  Conveyance  to 
John  CarterwBS  dated  subsequently  to  his  Will :  and»  con^ 
sequently  Sir  Robert  WigranC^  Counsel,  who  advised 
on  the  Abstract  in  November  1814,  required  that  the 
fact  of  Nicholas  being  Heir  to  John,  should  be  proved  i 
and  that,  for  that  purpose.  Certificates  should  be  pro- 
duced of  the  Marriage  of  their  parents  and  of  their  own 
baptisms.  In  November  1816,  the  Vendors'  Solicitor 
stated  in  reply,  that  he  could  not  find  the  entries  of  the 
Marriage  of  George  Carter,  who  was  the  Father  of 
John  and  Nicholas,  in  the  Parish  Register,  although  he 
bad  searched  for  it;  but  that  he  had  found  the  entries 
of  the  baptisms  of  John  and  Nicholas,  by  which  it 
appeared  that  the  former  was  born  on  the  24th  June 
1726,  and  Baptised  on  the  17th  of  July  following;  and 
that  the  latter  was  bom  on  the  5th  January  1731,  and 
baptised  on  the  30th  June  following.  The  Vendors' 
Solicitor  added  that,  on  the  death  of  John  Carter,  in 
1781,  Nicholas  Carter  applied  to  be  admitted  to  three 
Copyhold  Estates,  which,  owing  to  John  Carter  not 
having  surrendered  them  to  the  use  of  his  Will,  Nicholas 
could  not  take  as  his  Devisee,  and  that  Nicholas  was 
afterwards  admitted  as  Heir  of  his  Brother  John.  This 
evidence  was  considered  sufficient;  and  the  Master 
reported  in  favour  of  the  Title  as  before  mentioned. 


Cases  in  chancery. 

Howerery  in  November  1826,  the  adverse  claim  was 
made  by  John  Carter,  who  alleged  himself  to  be  the  Son 
ot  George  Carter ^  who  was  the  second  Brother  of  John 
Carter  deceased,  and  consequently  older  than  Nicholas* 
Upon  this.  Sir  Robert  W%granC%  Solicitor  searched  the 
Parish  Register,  and  found  that  the  representations 
made  by  the  Claimant  were  correct,  inasmuch  as  it 
appeared  that  George  Carter,  the  Father  of  John  and 
Nicholas,  had  another  Son  named  George,  who  was  bom 
on  the  21st  of  August  1727,  and  baptised  on  the  3d  of 
September  following,  and  that  the  Claimant  was  his  Son. 


3t 
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On  the  1 5th  of  January  1827,  a  motion 'was  made,  oh 
behalf  of  Sir  Robert  Wigram,  that  he  might  be  dis- 
charged from  his  purchase  of  Lots  1,  8,  and  g.  In  sup- 
port of  this  Motion,  his  Solicitor  deposed  that,  in  the 
Abstracts,  and  in  the  intercourse   had  by  him  with 
respect  to  the  Title  to  the  Estate,  it  had  been  always 
represented  that  Nicholas  Carter  was  the  Brother  and 
Heir  at  Law  of  John  Carter,  deceased,  and  that,  as  part 
of  the  evidence  of  the  Title  to  such  Estate,  Copies  of 
the  Certificates  of  the  Baptisms  of  the  two  Brothers, 
John  and  Nicholas,  were  furnished  to  him  :  and  that  the 
first  time  that  he  heard  that  John  Carter,  the  Claimant, 
had  any  Title,  or  made  any  Claim  to  the  Estates,  was 
on  the  29th  of  November  1826.     Thomas  Price,  who 
was  the  Brother-in-law  of  John  Carter,  the  Claimant, 
also  made  an  Affidavit,  in  which  he  swore  that,  on  or 
about  the  4th  of  December  1826,  he  conversed  with  the 
Plaintiff,  Thomas  Dalby,  touching  his  Brother-in-law's 
Qaim  to  the  Estates,  and  that  Thomas  Dalby,  upon 
that    occasion,    informed   him  that,  ab^out  ten  years 
before,  he  had  expostulated  with  his  Solicitor,  (who  was 
also  the  Solicitor  for  the  Vendors),  touching  the  long 
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delay  which  had  taken  place  in  bringing  the  affairs  of 
the  late  Nicholas  Carter  to  a  settlement,  and  that  his, 
Dalby  Solicitor  told  him,  that  Sir  Robert  WigranC%  Attorney 
wanted  an  Heir  at  Law  to  John  Carter^  that  he  knew 
there  was  an  Heir  at  Law,  but  that  he  could  not  bring 
him  forward  without  endangering  half  of  the  Freehold 
Property.  The  Plaintiff's  Solicitor  deposed,  in  reply, 
thaty  at  the  time  of  preparing  the  Abstracts,  he  had  never 
heard  any  question  raised  respecting  Nicholas  Carter 
being  the  next  Brother  and  Heir  of  John  Carter,  and 
firmly  believed  him  to  be  so ;  that  the  manner  in  which 
Nicholas  Carter  was  noticed,  in  the  Wills  both  of 
George  Carter  his  Father  and  John  Carter  his  Brother, 
as  the  next  Devisee  of  their  respective  Estates,  con- 
firmed him  in  his  belief,  which  was  further  established 
by  Nicholas  Carter  being  admitted,  in  1781,  as  Heir  to 
his  Brother  JbAit,  to  certain  Copyhold  Estates  which 
John  Carter  had  not  surrendered  to  the  use  of  his  Will, 
at  which  time  the  different  members  of  the  family,  and 
their  respective  degrees  of  relationship  must  have  been 
within  the  knowledge  of  all  the  Parties  interested,  and 
that  it  appeared,  by  the  Will  of  John  Carter,  that  his 
Brother  George  was  a  Legatee  therein  named:  that, 
although  a  period  of  forty-five  years  had  elapsed  since 
the  death  of  John  Carter,  no  legal  proceedings  what- 
ever had  been  taken  to  controvert  the  Title  of  Nicholas 
Carter,  as  Heir  of  his  Brother  John. 

Upon  the  hearing  of  the  Motion,  it  was  referred  back 
to  the  Master  to  inquire  and  state  whether  a  good 
Title  could  be  made  to  the  Premises  comprised  in 
Lots  1,  8  and  9,  or  any  and  what  parts  thereof,  and  the 
Parties  were  to  be  at  liberty  to  adduce,  before  the 
Master,  such  further  evidence  as  they  should  think  fit. 
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On  fhesoth  of  June  1827,  the  Master  reported  that  a 
good  Title  could  not  be  made  to  the  Premises,  comprised 
in  Lots  1, 8,  and  g,  or  any  part  thereof.  The  Plaintifis 
ezQepted  to  this  Report,  alleging  that  the  Master  ought 
to  have  reported  that  a  good  Title  could  be  made  to 
six  seventh  parts  of  the  Premises,  a  Fine  with  Pro-i 
clamations  having  been  levied  by  six  of  the  Co-heirs  of 
Nicholas  Carter,  in  the  year  1816  (the  other  Co-heir 
being  then  abroad)  the  immediate  object  of  which  was 
to  give  effect  to  a  Conveyance  which  had  shortly  before 
been  made,  by  the  parties  interested  in  the  Estates,  to 
two  Trustees,  with  a  view  to  facilitate  the  Sales,  and 
render  the  Conveyances  to  the  Purchasers  more  simple 
and  concise. 

Mr.  Home,  Mr.  Wkitmarsh,  Mr.  Wray  and  Mr. 
Teed  in  support  of  the  exception,  relied  upon  John 
Carteret  right  being  barred  by  the  Fine  and  Non-claim ; 
and  said  that  the  word  "  part"  in  the  Order  of  Refer- 
ence, meant  any  portion  of  the  Estate,  whether  divided 
or  undivided. 

Mr.  Sugden,  Mr.  Bkkenteth  and  Mr.  Wigram,  for 
the  Purchaser,  said  that  it  was  admitted  that  the  Title 
was  bad  as  to  on^^eventh,  and  that,  therefore,  the 
purchaser  could  not  be  compelled  to  take  the  other 
six  sevenths.    Roffey  v.  Shalicross  (a). 

The  Vice-Chancellor  said  that  the  reference  was  not  so 
worded  as  to  give  the  Master  an  opportunity  of  report- 
ing whether  a  good  Title  could  be  made  to  the  six 
sevenths  included  in  the  Fine,  and  over-ruled  the 
exception. 


(«)  4  Madd,  337.    See  Sugd.  Vend.  974,  8th  Edit. 
Vol.  III.  n 
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Upon  tbe  exception  being  over«*vuled|  a  motion  was* 
made,  for  the  Purchaser,  that  be  might  be  discharged 
from  his  purchase ;  and,  at  the  same  time,  the  Plaintiffs 
moved  for  a  Reference  to  the  Matter,  to  review  his 
Report  of  the  30th  of  June  1827,  '<  the  Vendors  submits 
ting  that  they  are  now  able  to  make  a  good  Title.'^ 


It  appeared,  by  an  Affidavit  made  in  support  of  the 
latter  Motion, that,on the  23d .of  February  1829, an  Order 
was  made,  on  the  application  of  some  of  the  PjEtrties  in 
the  Cause,  for  a  reference  to  the  Master  to  inquire 
whether  it  would  be  beneficial  to  the  Parties  to  pay  to 
John  Carter f  the  Claimant,  1,000  /.  out  of  the  Funds  in 
the  Suit,  as  a  consideration  for  his  executing  a  Release 
of  his  claimw  The  Master  having  reported  in  the 
affirmative,  the  Sum  was  raised  and  paid  to  the  Claim- 
ant; and,  on  the  14th  of  March  1829,  the  Release 
was  executed  by  him. 


Sir  Robert  Wigram*B  present  Motion  (of  which  notice 
was, given  on  the  4th  of  December  i8s8),  was  sup- 
ported by  an  Affidavit  made  by  his  Solicitor,  in  which 
the  contents  of  the  former  Affidavits  made  by  him, 
«Dd  by  Thomas  Price,  the  Claimant's  Brother-in-law, 
were*' embodied,  and  in  which  it  wa»  also  sworn  that 
the  Register  recording  the  Baptisms  of  the  Carters, 
was  very  methodically  and  regularly  kept,  and  that 
the  entries  therein  were  made  in  a  large  and  legi- 
ble hand-writing ;  and  that  no  person  searching  therein,, 
in  the  ordinary  mode,  for  the  Children  of  George  Carter, 
the  Claimant's  Grandfather,  between  May  1726  and  tlie 
year  1 734,  could7  according  to  the  Deponent's  judg- 
ment.and  belief,  fiail  to  observe  the  entry  of  the  Baptism 


CASES    IN  CHANCERY.  35 

of  George  Carterj  the  Claimant's  Father,  in  the  year  i8<9. 

Dalbt 

The  Vendora*  Solicitor  made  an  Affidavit  in  reply,  p 
in  which  be  deposed  that,  ai  the  time  he  made  out  the 
Ab$traet,  DaWy  having  told  him  that  Nicholas  Carter 
was  the  surviving  Brother  and  Heir  at  Law  of  John 
Carter f  he  never  entertained  any  doubt  of  the  fact  being 
so :  that  he  was  confirmed  in  that  opinion  by  the  facts 
stated  in  his  former  Affidavit,  and  believed  that 
George  Carter^  was  a  younger  Brother  of  Nicholas^  and 
that  he  died  in  the  lifetime  of  his  Brother  John.  He 
denied  that  the  Copies  of  the  Registers  of  the  Bap- 
tisms of  John  and  Nicholas  Carter^  were  sent,  to  the 
Purchaser's  Solicitor,  and  the  Register  of  George 
omitted,  for  any  improper  purpose,  or  with  a  view  to 
any  fraud  or  concealment ;  for  the  Purchaser's  Solici- 
tor requiring  the  Registers  of  the  Baptisms  of  John  and 
Nicholas  only,  and  not  a  general  pedigree  to  be  made 
out,  the  Deponent  procured'  Copies  of  those  Registers 
only  that  were  expressly  required.  He  further  stated 
that  he  never  was  informed,  by  any  of  the  Parties, 
or  in  any  other  way,  that  there  was  any  Brother  of 
John  Carter  older  than  Nicholas^  or  that  such  Brother, 
George,  had  left  any  Issue,  until  several  years  after  the 
Estates  were  sold,  and  the  Deeds  conveying  the  Estates 
to  the  Trustees  in  Trust  to  convey  to  tlie  Purchasers 
and  the  Fine  levied  in  pursuance  thereof,  were  executed 
and  levied :  That  he  positively  denied  that  he,  the  Depo- 
nent, upon  the  application  referred  to  in  Price's  Affidavit, 
or  at  any  other  time,  stated,  to  the  Plaintiff  Dalby, 
what  he  is  therein  represented  to  have  said  to  him; 
but  he  believed  that  he  did  informDa/6y,  of  a  rumour  that 
he  had  heard  that  Nicholas  Carter  had  an  elder  Brother 
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George,  and. that,  if  any  other  person  could  support  a 
claim  as  Heir  at  Law^  it  might  endanger  the  loss  of 
Dalby  ^  considerable  part  of  the  Estates ;  and  that  Dolby  then 
said  that  he  always  understood  that  Nicholas  was  the 
Heir  of  JoAn,  and  requested  Deponent  not  to  speak  of 
his  having  heard  any  thing  that  might  impeach  the 
Title  of  Nichohs  to  the  Estates  which  he  took  as  Heir 
of  his  Brother  J(An. 

Mr.  Sugden,  Mr.  Bickersteth,  and  Mr.  Wigram,  for 
the  Purchaser,  cited  Lechmere  v.  Brasier  (Jb),  and  said 
that  though  the  Vendors'  Solicitor  had  sworn  that,  when 
he  prepared  the  Abstracts^  he  had  never  heard  any 
question  raised  as  to  Nicholas  Carter  being  the  Heir  of 
John,  yet  he  had  never  said  when  he  first  learnt  that 
Nicholas  was  not  the  Heir  of  John :  That  the  Purchaser 
was  warranted,  by  the  contents  of  the  Affidavits,  in 
asserting  that  the  Vendor's  Solicitor  knew  that  George 
Carter,  the  OrandFather,  had  another  Son  besides  John 
and  Nicholas,  and  that  that  other  Son  was  older  than 
Nicholas,  and  consequently  was  John^s  Heir;  and  that 
he  wilfully  suppressed  those  facts ;  or,  at  all  events, 
that  he  had  been  guilty  of  gross  negFigence  in  not  dis- 
covering them,  for  which  his  Clients  must  be  answer- 
able :  That  the  Contract  was  entered  into  so  long  ago  as 
the  year  1813 :  That,  in  1818,  the  Purchaser  had 
applied  to  be  discharged  from  his  Purchase ;  That  he 
had  been  exposed  to  great  delay,  litigation  and  expense, 
and  that  the  Court  would,  in  the  due  exercise  of  its 
discretion  in  cases  of  this  nature,  discharge  him  from 

his  purchase. 

# 

(6)  a  J.  &  W.  287  ;  see  p.  289. 
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Mr.  Home^  Mr.  Wkttmanh,  Mn  Wray  and  Mr.  Teed^ 
for  the  Vendors,  said  that  Sir  A«  Wigram  had  been,  for 
a  Jong  time,  in  possession  of  the  Property,  and  that  his 
possession  could  not  now  be  disturbed ;  that  he  had 
sustained  no  injury :  That  it  was  the  fault  of  his  Solicitor 
that  the  Register  was  not  searched  on  his  behalf:  That» 
by  the  Release  and  Confirmation,  an  end  had  been  put 
to  all  adverse  claim :  That,  in  Lechmere  ▼•  Brasier.,  the 
Court  was  called  upon  to  administer  the  Estate  of  a 
Testator,  for  the  benefit  of  his  Creditors,  and  had  fallen 
into  an  error  in  directing  the  Sale,  which  was  not  the 
case  here.  They  cited  Coffin  v.  Cooper  (c),  ffynn  v. 
Morgan  (d),  and  Esdaik  v.  Stephenson  {fi\ 

The  Vic£-Chanc£LLor  : — 

The  question  to  be  disposed  of  upon  theae  Motions, 
is  whether  the  conduct  of  the  Parties  has  been  such  as 
to  authorize  the  Court  to  discharge  Sir  Robert  Wigram, 
from  his  Purchase. 
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Sir  Robert  Wigram,  in  1813,  became  the  Purchaser  of 
Lots  1,  2,  8  and  g.  The  Title  to  Lot  2,  was  derived 
nnder  the  Will  oUohn  Carter.  The  Title  to  Lote  1,  8, 
and  9,  was  not  derived  under  the  Will,  but  under  a  Con- 
veyance,  to  John  Career,  made  subsequently  to  the  date 
of  his  Will.  I  mention  this,  in  order  to  remove  the  ob- 
jection that  has  been  stated  in  the  argument,  that 
George  Carter  is  named  in  the  Will  of  his  Brother  JoAii. 
It  appears  that  there  was  a  great  deal  of  discussion  as 
to  the  Title  to  Lots  1,  8  and  g.  In  November  1 8141  a 
requisition  was  made,  by  the  Counsel  who  had  to 

(c)  14  Ves.  205.  ((/)  7  Ves.  802. 

(f)  Madd.  Sc  Geld.  366.    See  Sugd.  Vend.  8th  Edit.  3o8,  k 
373i  ^^  9^q* 

»  3 
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advise  upon  the  Title  for  Sir  Robert  Wigramy  that  it 
should  be  ascertained  that  Nicholas  Carter  was  the  Heir 
of  John  Carter,  as  the  latter^s  Will  was  dated  before  the 
Conveyance  to  him  of  the  8th  of  November  1778.  la 
answer,  a  statement  was  sent,  in  1816,  that  JoAn  Carter 
was  the  Elder  Brother  of  Nicholas  Carter;  that  he  never 
was  married,  and,  therefore,  died  without  issue,  and  the 
Estates  which  did  not  pass,  by  his  Will,  to  Nicholas, 
were  taken  by  him  as  Heir  at  Law,  and  that  they  have 
remained  in  the  possession  of  him  and  his  Devisees  for 
above  thirty-five  years. 


The  next  circumstance  to  be  considered,  is  the 
species  of  information,  that  the  Vendors'  Solicitor  had, 
that  Nicholas  Carter  was  not  the  Heir  of  his  Brother 
John,  and  when  that  information  was  acquired.  Thomas 
Price,  makes  an  Affidavit,  in  January  1827,  that  he  had 
conversed,  with  the  Plaintiff  Dalby,  about  his  Brother^ 
in-Iaw's  claim  to  the  Estates,  and  that  the  Plaintiff 
upon  that  occasioned  informed  him,  8cc.  With  refer- 
rence  to  that  Affidavit,  the  Vendors'  Solicitor  says  he 
denies  that  he  made  the  statement  to  Dalby,  which 
Price's  Affidavit  represents  him  to  have  made ;  but  he 
believes  that  he  did  inform  Dolby  of  a  rumour  that  he 
had  heard  that  Nicholas  Carter  had  an  elder  Brother 
named  George. 


That,  therefore,  being  an  admission  of  information 
acquired  by  the  Vendor's  Solicitor,  what  does  he  do  in 
pursuance  of  the  requisition  made  by  the  Counsel  for 
Sir  Robert  Wigram,  He  returns  an  answer  stating 
merely  that  he  could  not  find  any  entry,  in  the  Register, 
of  the  marriage  of  the  Father  and  Mother  of  John  and 
Nicholas  Carter,  and  he  sends  the  Certificates  of  their 
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An  Application  having  been  made,  to  the  Lord 
Chancellor^  that  the  above  Order  might  be  rescinded, 
and  for  a  reference  back  to  the  Master  as  prayed  by 
the  Cross  Motion ;  his  Lordship,  on  the  30th  March 
1830,  refused  the  application,  with  Costs. 
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Baptisms,  and  copies  of  Admissions  of  Nicholas,  as  Heir         1 8tg. 
to  John,  to  certain  Copyhold  Estates  that  did  not  paas     "^        "^ — 
by  the  WiH  of  John.    I  cannot  think  that  this  was  fifiiir        Dalbt 
dealing  on  the  part  of  a  Solicitor  who  had  reason  to 
suspect  that  Nicholas  Carter 'w9iB  not  the  Heir  of  his 
Brother  John :  for  no  one,  as  it  appears  to  me,  can 
think  that  the  meagre  answer  given  to  the  Requisition, 
was  a  fair  statement  of  the  facts  of  the  Case.    After  the 
mmour,  the  Vendor's  Solicitor  was  bound  to  search  the' 
Register  further,  so  as  to  ascertain  whether  there  was 
another  Brother  who  was  older  than  the  reputed  Heir. 
A  very  moderate  search  would  have  led  him  to  the 
discovery  that  John  Carter  had  another  Brother  who 
was  older  than  Nicholas.    But  he  looks  at  part  only  of 
the  Register,  which  shows  that  Joht  was  bom  in  June 
1726,  and   Nicholas  in  January  1731,  and  allows  the 
matter  to  proceed  as  unworthy  of  further  consideration; 
and  thus  lulls  Sir  R.  Wigram  and  his  Solicitor  into  the 
belief  that  there  was  no  other  Brother  of  John  Carter^ 
1  think,  therefore,  that,  in  this  case,  there  has  been  a 
course  of  dealing  as  to  heirship,  which  this  Court  ought 
not  to  countenance,  and  that  the  parties  have  precluded 
themselves  from  the  benefit  of  the  Rule  which  prevails 
in  this  Court,  as  to  the  time  allowed  to  Vendors  to  re- 
move objections  to  Title.    The  consequence  is  that  Sir 
Robert  Wigram*B  Motion  must  be  granted,  and  the  Cross 
Motion  refused  with  Costs. 


/e!^^^^  T^af^^^C?^^^-  ^ttfdT^dT 


40  CASES  IN  CHANCERY. 


8A  Bfay.  FOSTER  v.  BANBURY. 

* . ' 

^S^'        jThIS  Suit  waa  instituted  for  the  purpose  of  having 

_!!!^'        ttie  Trasts  of  the  WUl  and   Codicil  of  John  Worth, 

A  Legacy  to  deceased,  which  related  to  Personal  Estate  only,  carried 

Will  relatinff  to  ^^^  execution  under  the  Decree  of  the  Coust. 

^erBonal  Estate 

only  is  Dot  void,      r^   Testator  by  his  Will,  which  was  dated  the  17th 
under  35  G.  3,  ^  ' 

C.6.  March  1799,  disposed  of  the  Residue  of  his  Personal 

Estate,  amongst  the  Defendant  Huntley  Bacon  and  four 
other  persons,  in  equal  fifth  parts.  By  a  Codicil,  dated 
the  25th  of  February  1808,  he  directed  that  the  Defend- 
ants, Mary  Bacon,  widow,  and  Ann  Deane,  should 
participate  in  the  residue,  equally  with  the  Legatees 
named  in  his  Will.  The  Testator  died  on  the  26th 
February  in  the  same  year. 

Mary  Bacon  was  one  of  the  Attesting  Witnesses  to 
this  Codicil,  and  the  Bill  charged  that,  on  that  account^ 
the  Bequest  to  her  was  void. 

Mr.  Wakefield  and  Mr.  Bicker^ethf  for  the  Plaintiffs, 
argued  that,  though  the  Preamble  of  the  25ih  Geo.  2,  c  .6, 
alluded  to  Wills  of  Real  Estates  only,  the  enacting  parts 
of  it  were  in  general  terms,  and  extended  to  any  Will 
orCodicil,^  and  to  Personal  as  well  as  to  Real  Estate : 
That  the  Preamble  of  an  Act  might  have  relation  to  part 
only  of  the  Act,  and  that  the  rest  was  not  to  be  made 
void  because  the  Preamble  did  not  relate  to  it ;  and, 
consequently,  that  the  Principle  adopted  by  the  Eccle- 
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Biastical  Courts  in  Breit  v.  Brett  {a),  and  Emamiel  ▼•         igsg. 
Comtabk  (6),  was  not  to  be  followed  :  and  that  as  the     ' 
Words  of  the  Act,  were  clear,  they  were  not  to  be        Posn* 
controlled  by  the  Preamble.     Lees  ▼.  SummengiU  (c),  ^* 

Enumuel  v.  Constabk. 

Mr.  SngdeOj  for  the  Defendant  Mary  Bacon,  declined 
to  argme  the  Question. 

Mr.  Spence,  Mr.  TFtfroit,  Mr.  Loraine,  and  Mr.  R. 
Houpell,  appeared  for  the  other  Parties. 

The  Vice-Chancellor  declared  that  the  Bequest,  in 
the  Codicil,  to  Mary  Bacon,  was  not  made  void  by 
the  Statute :  that  the  Residue  was  divisible  into  seventh 
parts,  and  that  she  was  entitled  to  one  of  those 
parts.  His  Honor  added  that,  when  the  Question  was 
first  submitted  to  him,  he  thought  that  it  had  been 
decided  the  other  way,  but  that  he  was  bound  by  the 
Decision  in  Brett  v.  Brett  (d). 

(a)  3  Addsms*8  Eccles.  Rep.  tio.  On  the  sist  of  May  1837, 
this  Decisien  was  Affirmed  by  the  High  Court  of  Delegates. 
See  1  Haggard  Eocles.  Rep.  58,  n.  (a). 

(d)  Rolb,  s6  Jone  1827,  cited  1  Haggard,  59;  this  Case  is 
sow  reported^ see  3  Rqsb.436. 

•   (c)  17  Ves.508. 

(if)  As  to  the  effect  to  be  given  to  the  Preamble  in  con- 
struing a  Statute,  see  Copemam  v.  GaUant,  1  P.  W.  314;  Rex 
^^Bigg,  3  P.  W.434;  RyaU  v.  RoUe,  i  Atk.165;  Tke  Kins 
V.  Picrrr,  3  M.  &  S.  6s.     ^^....--c^    ^   c^**^<iV<«^ 
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iSag:  * 
8th,  9th,  1 2th, 

Utb,ieth,i9th  CHAMBERS  t;.  WATERS. 

&  9i8t  May. 

Vendor  and  ThE  Bill  in  this  Cause  was  filed  in  order  to  enforce 

Trustee!  ^^^  Specific  Performance  of  an  Agreement  for  the  Sale 

7  of  the  Opera-House,  made  between  John  Mills,  Esq.  on 

contrMted"for  behalf  of  the  Defendant  Waters  (who  was  then  resi- 

the  Purchase  of  dent  Abroad)  and  the  Plaintiff, 
an  Estate, 

toconvey  it  to  '  Mr.  Sugden,    Mr.  CoUimon,   Mr.  Bkkerstelh   and 

two  Partners  to  Mr.  G.  Bichards,  appeared  for  the  Plaintiff. 

whom  he  was 

indebted,  upon 

trust  to  sell,  and,  Sir  C.  Wetherell,  Mr.  Home,  and  Mr.  Pepys,  for 

after  paving  ^he  Defendant  Waters. 

pnor  Charges, 

to  retain  their 

own  Debt ;  and  Mr.  Treslove,  Mr.  Rose  and  Mr.  Wheatky,  for  the 

L't"  e  PoSer  ^^^^'  Defendants,  the  Executors  of  Taylor. 

of  Sale  might 

be  exercised,  by  ipj^^  pleadings  and  Evidence  in  the  Cause,  were  of 
before  any  Con-  gi^c^t  length.  One  of  the  Questions  that  arose  was, 
veyance  should  whether  Chambers  was  not  a  Trustee  for  the  Sale  of  the 
Sbem.  No^Con-  Opera^House,  at  the  time  when  be  entered  into  tha 
veyance  was       Contract,  and  thereby  disqualified  to  become  the  Par- 

evermadeor      chaser  of  it 

required  to  he 

made  to  the 

Partners,  nor         The  transactions  upon  •  which  this  Question  arose, 

to'lxerciS^e^^  ^'®  ^'^''y  »^^®^  *°  ^®  Judgment. 

power  of  Sale, 

and  one  of  them  having  died,  the  Survivor  agrees  with  an  Agent  of  A,  to 

purchase  the  Estate :   Held  that  he  was  not  a  Trustee,  but  stood  in  the 

situation  of  a  Creditor,  with  a  Security  for  his  Debt,  and  therefore  was  not 

disqualified  from  purchasing  the  Estate. 
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The  Vicb-Chancellor: 
In  this  Case  a  Bill  was  filed,  originally,  by  Mr.  Cham' 
ben,  and,  on  his  becoming  Bankrupt,  a  supplemental 
Bill  was  filed  by  his  Assignees,  against  Waters  and 
Taylor,  for  the  specific  Performance  of  an  Agreement 
made  in  the  Month  of  August  i8«i,  for  the  Sale,  by 
Watert  to  Chambers,  of  the  Opera^House.  It  appears 
that  there  had  been  a  Cause  intituled  Waters  v.  Taylor, 
in  which  a  Decree  was  made  for  the  Sale  of  the  Opera-' 
House;  and,  under  that  Decree,  Mr.  Waters  had  be- 
come the  Purchaser,  of  that  Property,  at  the  Sale; 
but,  in  consequence  of  his  not  having  given  an  adequate 
Price,  the  Sale  was  set  aside,  and  a  Re-sale  was 
directed.  At  the  second  Sale,  Mr.  Waters  again  be- 
came the  Purchaser  of  the  Opera^House,  for  the  price 
of  70,150  I.  As  Waters  was  not  in  a  situation  to  pay 
the  Deposit,  which  was  ten  per  cent,  upon  the  Pur- 
chase-Money, Messrs.  Birch  tf  Chambers,  who  were 
then  in  Partnership  as  Bankers,  advanced  to  him  the 
Sum  of  6,000  /.  to  enable  him  to  make  good  the  De- 
posit. Waters  was  an  incumbrancer  upon  the  Theatre 
at  the  Time  of  the  Sale,  and  was  allowed  to  retain  the 
Amount  of  his  Demand  out  of  the  Purchase-Money ; 
so  that  after  paying  the  Deposit,  and  retaining  the 
debt  owing  to  him,  there  remained  due  from  him 
a  Balance  amounting  to  98,973/.  By  a  subsequent 
Order  in  the  Cause  of  Waters  v.  Tthflor,  Mr.  Waters 
was  directed  to  pay  this  Balance  into  Court ;  and,  as 
he  was  also  unable  to  make  that  payment,  Birch  8f 
Chambers  advanced  to  him  the  further  Sum  of  28,000  /., 
and  he  then  paid  the  Balance  of  his  Purchase-Money 
into  Court.  It  appears  that,  in  addition  to  the  Sums 
which,  as  I  have  before  stated.  Birch  ^  Chambers  had 
advanced  to  Waters,  they  had  lent  him  a  third  Sum 
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amounting  to  3,000  /•  To  secure  the  6,000  /.,  Mr.  Waters 
and  his  Surety,  Mr.  Mayhew,  joined  in  a  Promissory 
Note  for  that  Som^  to  Birch  if  Chambers  \  and  by 
a  Deed  of  the  16th  of  September  1816,  Waters  eove* 
nanted  with  Mayhew,  that  he  would  pay  the  Note  and 
indemnify  Mayhtw  in  respect  of  it,  and  also  that  he 
would  execute  an  Assignment  to  Mayhew  of  all'  his 
Interest  in'  the  Theatre,  and  of  all  the  Benefit  and 
Advantage  that  he  then  had  therein,  or  in  the  Proceeds 
thereof,  or  to  which  he  might  be  entitled  under  any  de- 
cree made  or  to  be  made  in  the  Suit  of  Waters  Y.Tayhr, 
upon  Trust  to  raise  such  Sums  as  should  be  required 
to  answer  the  6,000  /.  and  interest,  and  to  indemnify 
Mayhew  in  respect  of  his  having  become  Surety  for 
Waters.  Then  a  Deed-poll  of  the  4th  of  October  1816, 
was  executed  by  which  Waters  gave,  to  Mayhew,  an 
additional  Security  upon  his  Interest  in  the  Opera'- 
House,  as  a  further  Indemnity  against  the  Debt  of 
6,000/.  Then  by  an  Indenture,  dated  the  5th  of 
October  1816,  and  made  between  Waters  of  the  first 
part.  Birch  4*  Chambers  of  the  second  purt,  and 
Mr.  Mayhew  of  the  third  part,  in  consideration  of  the 
3,000/.  lent  by  Birch  4r  Chambers  to  Waters,  Waters 
covenanted  that  the  Indenture  of  the  16th  September 
1816,  and  all  the  Covenimts  therein  contained  (subject 
nevertheless  to  the  Securities  thereby  given  to  Mayhew), 
should  operate  as  a  Security,  to  Birch  Sf  Chambers, 
for  all  the  Sums  of  Money  which  they  had  paid,  or 
might  pay  to  Waters,  together  with  lawful  Interest  for 
^e  same.  Then  there  comes  that* Instrument  upon 
which  so  much  discussion  has  arisen,  namely,  the 
Deed  of  the  25th  of  August  1817.  As  to  that,  it  be* 
comes  necessary  to  determine  whether  there  is  any 
ground  for  the  Objection  taken  to  this  Contract ;  as  it 
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iraa  said  that  Chamben  was  himself  a  Trustee,  and 
therefore  could  not,  properly,  purchase.  Now  the 
Deed  of  the  35th  of  August  1817,  is  between  Waten 
of  the  first  part,  Mayhew  of  the  second  part,  and 
Birch  Sf  Chambers  of  the  third  part  It  recites  the 
Deed-poll  of  the  4th  of  October  1816,  and  the  Inden- 
ture of  the  5th  of  October  1816;  and  then  it  takes 
notice  that,  prior  to  the  date  of  the  Instrument  in  ques- 
tion, there  was  due  from  Waters  to  Birch  4r  Chamben 
the  Sum  of  g,ooo  /.,  and  that  Waters  had  granted  an 
Annuity  of  1,200/.  to  the  Eagle  Insurance  Company, 
and  which  was  charged  upon  certain  Freehold  and 
Leasehold  Estates,  not  including  the  Opera^House,  and 
which  was  redeemable  upon  the  payment  of  is,ooo/. ; 
and  that  Waters  being  unable  to  comply  with  the 
order  for  the  Payment  of  the  28,973  /.,  Messrs.  Birch 
4r  Chambers  paid  that  Amount  for  him.  And  then  the 
Indenture  witnesses  that,  in  consideration  of  the  Pre» 
mises,  and,  particularly  in  consideration  of  the  9,000  /«, 
previously  due  and  owing  to  Birch  A*  Chambers,  and  of 
the  further  Sum  of  28,000  /.  that  day  advanced  and 
paid  by  them  to  Waters,  Waters  did,  for  himself,  his 
Heirs,  Executors  and  Administrators,  covenant  with 
Birch  if  Chambers,  their  Executors  Administrators  and 
Assigns,  that  he  would,  with  all  convenient  speed,  assign 
all  the  Leasehold  Buildings  and  Premises  which  were 
chained  with  the  Annuity  granted  to  the  Eagle  In- 
sorance  Company,  unto  Birch  If  Chambers,  their  Exe- 
cutors, Administrators  and  Assigns,  or  to  one  or  more 
Trustee  or  Trustees,  nominated  by  them,  upon  Trusty 
with  all  convenient  speed,  to  sell  and  absolutely  dis- 
pose of  the  same  by  Public  Auction  or  Private  Con- 
tract. Then  the  Deed  directs  that  the  Money  to  arise 
from  the  Sale  shall  be  applied  in  the  redemption  of  the 
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Annuity,  and  in  satisfaction  of  the  28/)oo/.  and  the 
9,000/.,  or  such  other.  Sum  as  should,  for  the  time 
being,  remain  due  from  Waters  to  Birch  S;  ChamberSf 
on  the  Security  of  the  Opera- House ;  and  then  Waters 
further  covenanted  with  Birch  Sf  Chambers,  and  Mayhew 
consented  and  agreed,  that  Waters  should,  at  any  time 
thereafter,  at  his  own  Costs  and  Charges,  and  upon 
the  request  of  Birch  4r  Chambers^  assign  and  convey 
unto  Birch  8f  Chambers  the  King*s  Theatre  or  Opera^ 
House,  with  all  its  Appurtenances,  and  all  Soma  of 
Money,  Stock,  Funds  and  Securities  which,  by  virtue 
of  any  Decree  or  Order  of  the  Court  in  the  Suit  of 
Waters  v.  Taylor^  or  in  any  other  Suit  toudiing  the 
Theatre,  might  become  payable  or  transferrable,  to 
Waters,  in  respect  of  bis  Right  and  Intereaty  as  a  Pro- 
prietor, Creditor,  or  otherwise  in  respect  thereof,  and 
all  the  Right,  Title,  Share  and  Interest  of  Waters  in,  to 
or  out  of  the  Opera- House  as  a  Proprietor  or  Creditor 
thereof,  or  as  the  Purchaser  at  the  Sale,  or  otherwise 
howsoever.  To  Hold  the  same,  unto  Birch  4r  Chsunbers, 
by  way  of  Security  for  the  Repayment  to  them  of  the 
Principal  Sums  of  g;ooo  /.  and  28,000  /,    And  then  the 
Deed  states  that,  in  the  Assignment  to  be  made  of  the 
Theatre  with  its  Properties  and  Appurtenances,  shall 
be  inserted  a  full  and  absolute  Trust  or  Power  to  sell 
the  same  Premises,  or  Waters's  Right  and  Interest 
therein,  at  such  time,  and  in  such  manner  as  Birch 
4r  Chambers  should  think  expedient,  and  to  apply  a  0001- 
petent  part  of  the  Proceeds  in  satisfying  the  Incum* 
brances  affecting  the  same,  according  to  their  priorities, 
together  with  the  most  ample  Provisions,  by  way  of 
indemnity  to  Purchasers,  but  subject  to  a  Stipulation, 
as  between  the  Parties  thereto,  that  no  Sale  should  take 
place  without  three  Calendar  Months  previous  Notice 
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in  Writing  to  Waien;  and  then  it  was  agreed  that 
JMrcA  4r  Chamben  should  stand  possessed  of  the  clear 
Monies  to  be  raised,  recovered  or  received  by  them  in 
pursaance  of  the  Powers  or  Authorities  vested  or  to  be 
▼ested  in  them  as  aforesaid,  after  satisfying  all  Expenses 
incident  thereto,  and  all  Costs  then  or  thereafter  pay^ 
able  to  Mr.MayAeio  agreeably  to  the  Terms  and  .Con'- 
ditions  of  the  recited  Indentures,  and  all  prior  Incum«- 
brances  aflfecting  the  same,  and  which  it  should  be 
necessary  to  pay  and  satisfy,  upon  Trust  to  apply  the 
same,  or  a  competent  part  thereof,  in  or  towards  pay- 
jnent  of  the  Principal  Monies  and  Interest  for  the  time 
being  due  to  them  upon  Security  of  the  Theatre  and 
Premises ;  and,  as  to  the  clear  Surplus,  if  any,  of  the 
Trust  Monies,  upon  Trust  for  Waters,  his  Executors, 
Administrators  and  Assigns.  And  then  it  is  provided 
that  all  or  any  of  the  Trusts,  Powers,  or  Authorities 
agreed  or  intended  to  be  created  or  declared,  in  and 
by  the  Deed  or  Deeds,  to  be  executed  in  pursuance  of 
the  present  Indenture,  should  and  might  be  exercised 
and  performed  previously  to  the  Execution  of  such 
Deed  or  Deeds. 

Now  it  was  argued  that,  by  the  effect  of  this 
Agreement,  Birch  b;  Chemben  became  Trustees.  The 
question  is,  whether  they  had  become  Trustees  before 
either  of  them  had  made  the  request  to  Waien  to  make 
the  Conveyance,  or  before  they  (without  asking  for  an 
Assignment  in  pmsuance  of  the  Covenants)  attempted 
to  exercise  any  of  the  powers  of  Sale  given  them  by 
the  Deed  ?  It  appears  to  me  that  they  ace  not  Trustees, 
but  that  they  had  that  Instrument  executed  by  way 
of  Security  only,  and  that  they  could  not  have  become 
Trustees,  unleH  they  had  taken  a  Conveyance  from 
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Waters,  in  conaequence  of  their  own  request^  which 
wonld  have  given  them  a  Power  of  Sale;  or  unless, 
without  a  Conveyance,  they  had  taken  upon  them- 
selves to  execute  a  Power  of  Sale,  which  by  the  last 
proviso  of  this  Indenture  it  was  dedared  that  they 
should  be  at  liberty  to  exercise  without  such  Conveyf> 
ance.  That  that  is  the  construction  of  that  Deed  I 
am  further  inclined  to  think,  because  it  appears  that,  in 
the  Deed  of  July  1819,  to  vfhichWaters,  Birch  If  Cham- 
bers and  Mr.  Mayhew,  together  with  certain  other  Per- 
sons are  Parties,  a  certain  declaration  is  made  in  case  the 
Theatre  or  Opera-House  with  its  Appurtenances  should, 
at  any  time  before  the  said  5th  day  of  July  1826,  be 
sold  or  disposed  of,  either  by  Waters,  his  Executors,  Ad- 
ministrators or  Assigns,  or  under  any  Trusts,  Powers,  or 
Authority  given  or  declared,  or  to  be  given  or  declared 
by  him  or  them  for  that  purpose ;  which  shews  that  tlie 
Parties  contemplated  that  a  Power  of  Sale,  was  in 
July  i8ig,  vested  in  Waters,  the  Owner  of  the  Equity 
of  Redemption ;  and  it  does  not  appear  that,  at  any 
time,  there  was  any  step  taken  by  Birch  4r  Chambers^ 
which  could  justify  the  Court  in  saying  that  they,  or 
either  of  them,  bad  taken  upon  themselves  to  execute 
the  Powers  given  by  the  Deed  of  1817.  My  opinion 
therefore  is,  upon  the  construction  of  all  these  Instru- 
ments taken  together,  that,  in  August  iSai,  Chambers 
the  survivor  of  the  two  Partners  in  this  Banking  con- 
cern {Birch  having  died  early  in  that  year)  stood 
merely  in  the  situation  of  a  Person  who  had  a  Security, 
upon  the  Opera-House,  of  an  Equitable  nature,  with  a 
Power  of  Sale. 
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TOOTH  V.  THE  DEAN  AND  CHAPTER  OF  ,g 

CANTERBURY.  13th  May. 

1  HE   Plaintiffs '  were    Occupiers   of    Lands  in  the       Demurrer, 
Parish  of  Cranbrook,  in  Kent,    The  Defendants,  the  -— — 

Dean  and  Chapter,  were  the  Impropriate  Rectors  of  the      Jpl^**" 
Parish ;  and  the  other  Defendants  Edward  Marjoriba?iks,  c.  being  Rec- 
and  8ir  Edmund  Antrobus,  were  their  Lessees  of  the  ^^  of  a  Parish^ 
Rectory.    The  Bill  stated  that,  in  and  before  the  Year  jii^es  belooK- 
i8og,'  the  Dean  and  Chapter,  were  seised,  in  fee,  of  the  ing  to  the  Rec- 
Impropriate  Parsonage  of  Cranbrook,  and  of  the  Tithes  ^^  •  '^..^*^?*®^ 
of  Corn  and  Grass  arising  within  the  Parish,  and  be-  Xithe  of  Hop*, 
•longing  to  the  Rectory :   That,  by  an  Indenture,  dated  against  the  Oc- 
the  gth  of  December  1809,  the  Dean  and  Chapter  de-  the  Vicar  waT 
mised,  to  Wiltiam  Coleman,  the  Parsonage  of  Cranbrook  made  a  Party 

and  their  Tithes  of  Corn  and  Grass,  and  all  other  Tithes  J!?.,^J"°''°|  ^^*^ 

Tithe.    The 

to  tbe  Parsonage  belonging,  for  twenty-one  years,  from  Occupiere  then 
Michaelmas  then  last ;  that,  by  certain  Indentures  of  ^^^.^  Cross  Bill 
Assignment,  dated  in  1814  and  1815,  the  term  of  years  ileanand  Chap- 
became  vested  in  Valentine  Conolly  :  That  by  an  Inden-  ter  and  their 

ture  dated  the  27th  of  August  1822,  the  Dean  and  ]f^^^^f  ^^^\ 

'  ^  '        .  .  Discovery  and 

Chapter  demised  the  Premises,  to  Conolly,  for  sixteen  production  of 
years,  from  Michaelmas  then  last ;  that  shortly  after-  Documents : 
wards  Conolly  .'died,  having  appointed  the  Defendants,  ^^  j^^^  ^^ 
Marjoribanh  and  Antrobui  his  Executors :  That,  by  an  Chapter,  al- 
Indenture,  dated  the  gth  of  December  1823,  the  Dean  ^**^®^' 
and  Chapter  in  consideration  of  a  surrender  of  the  last 
mentioned  Lease,  demised  the  Premises,  to  Marjoribanks 
and  Antrobus,  for  twenty-one  years  from  Michaelmas 
then  last :  That  the  Plaintiffs  had,  for  many  years  past, 
occapied  Lands  in  the  Parish  from  which  they  had 
taken  Corn,  and  Grass,  and  also  Hops :  That  they  had 
Vol.  III.  K 
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paid,  the  Tithes  of  Com  and  Grass,  to  the  different 

Lessees  of  the  Dean  and  Chapter  :  That,  though  the 

Tooth         Lessees  were  entitled  to  no  other  Tithes^  yet  Majjifri' 

^  banks  and  Antrobui  did,  in  M  ichaelmas  Term  1825,  file  a 

Dean  &  Chaf.  ^.y  .^  ^j^.^  ^^^^  against  the  Plaintiffs,  and  aUo  against 

Cantbkburt.  ^^'^^  Mo$sap  Clerk,  the  Vicar  of  the  Parish,  to  compel 

the  Plaintiffs  to  pay  to  them  the  value  of  the  Tithes  of 
the  Hops,  whichf  during  six  years  before  the  filing  of 
the  Bill,  had  been  taken,  by  the  Plaintiffs,  from  their 
Lands :  That  all  the  small  Tithes  within  the  Parsoni^e, 
belonged  to  the  Vicar,  and  the  same,  from  time  imme- 
morial, had  been  and  still  were  satisfied  by  the  payment, 
to  him,  of  certain  Moduses :  That,  as  well  the  Dean  and 
Chapter  as  Marjoribanks  and  Antrobus,  and  their  respec-^ 
tive  Solicitors,  Servants  or  Agents,  had,  in  their  custody, 
divers  Grants,  Leases,  Terriers,  Surveys,  8cc  relating 
to  the  Rectory  and  Parsonage,  and  the  Tithes  belong- 
ing thereto,  which  furnished  evidence  that  the  Dean 
and  Chapter  never  were  entitled  to  any  Tithes  within 
the  Parish,  except  those  of  Com  and  Grass,  and  that 
all  the  small  Tithes  belonged  to  the  Vicar,  and  were 
satisfied  as  before  mentioned :   That  the  Plaintiffs  had 
requested  the  Defendants  to  produce  the  Grants,  Slcu 
in  their  respective  Custody,  and  to  permit  the  Plain- 
tiffs to  make  Copies  thereof,  and  to  read  the  same  lA 
Evidence  at  the  hearing  of  the  Cause  instituted,  by 
Marjoribanks  and  Antrobus^  against  the  Plaintiffs ;  but 
that  the  Dean  and  Chapter,  and  Marforibimks  and 
Antrobus^  acting  in  concert  together,  had  refused  tQ 
comply  with  such  request,  and  pretended  that,  not  only 
the  Tithes  of  Com  and  Grass,  but  various  Small  Tithes, 
and,  in  particular  the  Tithes  of  Hops  belonged  to  the 
Dean  and  Chapter,  and  were  comprised  in  their  Leases : 
That  the  Dean  and  Chapter  had  had  Surveys  made  of 
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tbe  Tithes  belonging  to  the  Rectory  or  Parsonage,  for 
their  gaidanoe  in  letting  the  same,  and  that  the  Tithes 
of  Com  and  Grass  only  were  estimated  in  such  surveys,         Tooth 
and  that  it  was  stated  therein  that  the  Small  Tithes,  and,  ^' 

in  particular,  the  Tithes  of  Hops  belonged  to  the  Vicar ; 
and  the  Rev.  J,  Johnson,  the  Vicar  in  1 709,  in  a  Letter  to   CAKTsaBURT. 
the  Dean  and  Chapter,  spoke  of  the  Tithes  of  Com  and 
Grass  as  being  the  Tithes  of  the  Parish  belonging  to 
them :  That  the  Dean  and  Chapter  had,  in  every  case* 
acted  upon  such  Surveys  and  Statements,  and  had  set 
the  Fines  upon  the  renewals  of  their  Leases  of  the 
Rectory  and  Parsonage,  upon  the  ground  that  the 
Titlfes  of  Com  and  Grass  only  belonged  to  them,  and 
that  the  Fines  paid  upon  the  granting  of  Uie  before- 
mentioned  Leases  were  estimated  upon  that  ground : 
That  the  Dean  and  Chapter,  in  estimating  their  Fines, 
never  took  into  account  the  Small  Tithes  of  the  Parish, 
nor  did  their  Lessees  think  that  such  Fines  were  set 
upon  tbe  ground  that  those  Tithes  belonged  to  the 
Dean  and  Chapter,  or  that  the  value  of  them  was  in- 
cluded in  the  Valuations  upon  which  such  Fines  were 
calculated,  or  think  that  the  Small  Tithes  were  intended 
to  be  comprised  in  their*  Leases,  but,  on  the  contrary, 
the  Lessees  knew  that  the  Tithes  of  Com  and  Grass 
only  were  estimated  in  setting  the  Fines  paid  by  them, 
and  included,  or  understood  by  the  Dean  and  Chapter 
to  be  comprised  in  their  Leases :  That  the  Dean  and 
Chapter  had,  in  their  Custody,  an  Abstract  of  certain 
Articles  of  Agreement  of  the  1st  of  July  1661,  between 
Alexander  Remington,  8cc.  of  the  one  part,  and  Richard 
Hope,  8co.  of  the  other  part,  relating  to  the  Rectory  or 
Parsonage,  the  original  of  which  belonged  to  them, 
and  was,  by  them  or  their  Auditor,  in  or  about  February 
1741,  delivered  to  one  Streater,  for  the  use  of  S.  Tilden 
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the  then  Lessee  of  the  Rectory  or  Parsonage,  but 
which  had  been  since  lost  or  destroyed :  that  a  dis- 
covery of  the  matters  aforesaid,  from  the  Dean  and 

n        X  r  Chapter  and  the  other  Defendants,  was  necessary,  to 

^^  the  Plaintiffs,  for  their  Defence  in  the  Suit^  instituted 

Canterbury.  Rg^nst  them  by  Matjoribanks  and  Antrobus,    The  Bill 

then  prayed,  for  a  Discovery,  in  the  usual  terms. 

The  Dean  and  Chapter  demurred,  generally,  to  the 
discovery  and  production  sought  by  the  Bill. 

Mr.  Pepys,  and  Mr.  Timiey  for  the  Defendants  the 
Dean  and  Chapter,  in  support  of  the  Demurrer. 

The  Lessees  of  the  Dean  and  Chapter  of  Canterbury 
filed  a  Bill  for  Tithes,  against  the  Persons  who  are  Plain- 
tiffs upon  this  Record ;  and  then  those  Parties  file  the 
present  Bill,  for  a  discovery  in  aid  of  their  Defence  in 
the  prior  Suit.  The  Dean  and  Chapter  have  nothing 
whatever  to  do  with  the  Bill  filed  by  their  Lessees,  nor 
ought  they  to  have  been  made  Parties  to  this  Bill  of 
Discovery ;  because  a  Bill  of  Discovery  cannot  be  filed 
€xcept  for  the  purpose  of  obtaining  a  Discovery  to 
assist  a  Party  in  a  litigation  which  is  already  com- 
menced. The  Dean  and  Chapter  are  engaged  in  no 
litigation;  they  ar^  Parties  to  no  Suit;  and,  with 
respect  to  them,  the  most  that  <:an  be  said,  is  that  they 
are  Witnesses,  who  may  have  valuable  Information 
to  give  with  respect  to  the  litigation  between  the 
other  Parties.  Now  this  Court  never  permits  a  Party 
litigant  to  bring  Witnesses  before  the  Coiirt,  as  Parties. 
The  Case  of  Fentot^y.  Hughes  (a\  is  quite  conclusive 
upon  the  question  now  before  the  Court. 

(a)  7  Ves.  287. 
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Mr.  Botekr  and  Mr.  Pembertan,  for  the  Plaintiffs, 
in  support  of  the  Bill. 
The  Case  that  is  here  stated  is  that  of  a  Defendant  Tooth 
in  the  original  Snit  calling  on  the  Lessees  of  the  Dean 
and  Chapter,  and  the  Diean  and  Chapter  themselves,  to 
discover  the  Documents  and  Papers  in  their  respective  Cakterburt. 
hands,  which  will  assist  him  in  his  Defence.  The  Bill 
charges  combination  between  the  Dean  and  Chapter 
and  the  other  Defendants,  in  the  usual  terms,  and  states 
a  joint  Claim  set  up  by  them  to  the  Tithes  of  Hops,  as 
well  as  of  Com  and  Grass  which  are  admitted  to  belong 
to  them.  It  is  laid  down  in  the  case  of  Plummer  y. 
May  (b),  that,  where  Interest  is  alleged,  the  question 
does  not  depend  merely  on  the  Plaintiff  to  a  Bill  of 
Discovery  or  Relief  having  it  in  his  power  to  call  the 
Defendant  as  a  Witness ;  but,  if  that  Witness  has  an 
Interest,  he  may  be  made  a  Party  to  the  Bill.  There 
have  been  instances,  of.  that  kind  where  the  Vicar  has 
sued  for  Tithes,  or  the  Rector  has  sued  for  Tithes,  and 
has  made  the  Owner  of  the  Land  a  Party,  with  a  view 
.  of  obtaining  a  discovery  frpm  him.  There  was  lately 
a  Case  of  that  kind,  in  the  Court  of  Exchequer,  in 
which  the  Duke  of  Norfolk  was  made  a  Defendant. 
The  Duke  demurred,  and  the  Demurrer  was  over- 
ruled (c). 

(The  Vice'Chamettor : — Is  there  any  instance  of  a 
Case  where  the  Lessees  of  an  Ecclesiastical  Body 
having  sued  the  Occupier,  for  Tithes,  the  Occupier  has 
filed  a  Bill  against  the  Ecclesiastical  Body  for  a  Dis- 
cov^?) 

» 

i6)  1  Vez.  436. 

(c)  Day  V.  Drake,  see  post.  p.  64  and  72. 
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The  ground  upon  which  we  contend  that  this  Bill 
ought  to  be  supported^  is  that  the  Dean  and  Chapter 
Tooth         ^^^^  ^  direct  Interest  in  the  original  Suit ;  and  that 

Deaii  Ik  Chap,  single  circumstance  is  enough  to  entitle  us  to  call  upon 
07  them  for  a  production  of  their  Documents.    Now  in 

Cavtsbburt.  the  Case  of  Fenton  v:  Hughes,  there  is  nothing  like 

a  direct  claim  of  Interest  stated  in  the  Bill.  And  in 
Whitwortk  v.  DavU  {d)  Lord  Eldon  says :  ^*  The  Case 
of  Fenton  v.  Hughes  lays  down  a  broad  principle  that 
would  exclude  this  Bankrupt  as  a  Party,  namely,  that 
a  Person  who  has  no  Interest,  and  is  a  mere  Witness, 
against  whom  there  could  be  no  relief,  ought  not  to  be 
a  Party.'*  So  that  it  is  plain  that  hia  liovdship  consi- 
dered that  the  Decision  of  F^ton  v.  Hughes  rested  on 
this  ground,  namely,  that  it  did  not  appear  that  Bate 
had  any  direct  interest  in  the  Action  brought  by  Hughes. 
Now  in  P/ummer  v.  May  (e)  where  a  Bill  was  brought, 
by  an  Heir  at  Law,  in  order  to  discover  the  circum- 
stances of  the  Execution  of  a  Will,  against  the  sub- 
scribing Witnesses,  one  of  whom  demurred  to  the  BiO, 
Lord  HarAmcke,  C.  said :  ''  The  princi{^e  is  right, 
that  you  cannot  make  one  a  Defendant  to  a  Bill,  who 
.is  merely  a  Witness,  in  order  to  have  a  Discovery  of 
what  he  can  say  to  the  matter,  though  he  is  properly 
examinable  as  a  Witness ;  which  would  be  very  mis- 
chievous, and  give  an  opportunity  to  collect  Evidence, 
any  ^ay,  to  contradict  and  encounter  that;  and,  if 
that  was  barely  the  present  case  I  should  at  once  allow 
the  Demurrer.  But,  as  i^inst  the  Party  interested, 
the  Plaintiff  is  entitled  to  have  a  Diacovesy,  from  time 
to  time,  if  he  is  charged  to  be  concerned  in  the  Fraud 
in  obtaining  it ;  and  it  is  not  his  being  made  a  Wit- 

(c/)  1  V.  &  B,  549, 550.  (0  I  Vez,  486. 
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nesn,  that  will  prevent  this  DiacoTery.*'    So  that  Lord 

Hiordwicke  there  plainly  considers,  that  though  you 

may  call  a  Party  so  circumstanoed  as  a  Witness,  you         Tooth 

are  liot  bound  so  to  call  him,  but  may  have  a  Discovery 

from  him  as  a  Party. 


(The  Viee^Chaneellor  i-^ln  the  Case  of  Plu$nmerr. 
May  (where  you  find  the  Case,  not  in  the  Statement, 
but  are  under  the  necessity  of  coilecting  it  from  what 
the  Judge  says  in  delivering  bis  Opinion)  Lord  Hard^ 
wiche  says :  **  Yon  seem,  to  have  mistaken  your  way, 
•and  should  have  pleaded  instead  of  demurring ;  for  here 
is  an  express  chaige  that  the  Defendants  pretend  to 
some  Right  or  Interest  under  the  Will.  If  you  had 
pleaded  to  these  matters,  and  supported  that  by  an 
Answer  denying  the  Claim  of  any  such  Interest,  it  had 
been  a  good  plea.'') 

That  is  precisely  what  this  Bill  does :  for  it  alleges 
that  the  Dean  and  Chapter  pretend  that  they  are 
ttititled  to  certain  SmaH  Tithes,  as  well  as  those  of 
Com  and  Grass. 

(Hie  Vtee-ChanceUor : — ^That  can  mean  only  that  the 
Dean  and  Chapter  claim  the  Fee-simple  of  the  Tithes. 
There'  can  be  no  question  that,  with  respect  to  the 
Claim  of  the  present  Lessees,  they  have  no  Interest.) 

Having  tegard  to  the  circumstances  of  the  Case,  as 
staled  on  this  Bill,  there  is  a  pecufiarity  in  it.  It  ap- 
pears that  the  Deian  and  Chapter  have  an  Interest, 
which  Lessors  usually  have  not  in  cases  of  this  kind, 
and  therefore  there  is  a  distinction  existing  which  will 
enable  the  Court  to  appfy  a  diftrent  Rule  from  that 


Dbav  &  Chaf. 
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iSsg.  which  it  is  in  the  habit  of  applying  in  caRes  where  that 

peculiarity  does  not  exist.  Where  Bills  are  filed  for 
an  Account  of  Tithes,  the  question  usually  is,  simply, 

n        j^p  ^  question  between  the  Rector  or  Vicar  on  the  one 

^y  hand,  and  the  Occupiers  on  the  other,  whether  the 

Cantbrbvry.   Defendants  are  liable  to  pay  Tithes  or  not,  and  whether 

the  Plaintiffs  are  or  are  not  entitled  to  receive  them. 
In  such  Cases,  unquestionably,  the  point  of  dispute  is 
merely  as  to  the  possessory  Right.  But  that  is  not  the 
question  here.  The  question  here  is,  not  whether 
the  Occupiers  are  liable  to  pay  the  Tithes  sought  to 
be  recovered;  because  it  is  admitted,  on  all  hands, 
that  the  Occupiers  are  liable  to  pay  them.  But  the 
question  is,  whether  the  Right  to  receive  the  Tithes  is 
in  the  Vicar  or  in  the  Rector.  Now  it  was  agitated* 
in  the  Court  of  Exchequer,  as  a  question  of  consider- 
able doubt,  whether,  in  a  Suit  for  Tithes,  by  a  Vicar, 
the  Impropriator  was  properly  made  a  Party,  and  it 
was  said  that  that  question  depended  upon  this  point, 
whether  it  was  simply  a  question  of  Possession  between 
the  Vicar  on  the  one  hand,  and  the  Occupier  on  the 
other,  or  whether  it  did  not  involve  a  quesdon  of 
Title  between  the  Rector  and  the  Vicar.  It  was  de- 
cided that,  the  question  being  as  to  the  Right  to 
receive  Tithes  on  the  one  hand,  and  the  liability  to 
pay  them  on  the  other,  the  Impropriator  was  improperly 
made  a  Party,  and  the  Lord  Chief  Baron  dismissfed  the 
Bill  as  against  him,  with  Costs  (/)•  But  that  Case 
came  under  consideration  before  the  Court  of  .Chan- 
.cery.  The  Authorities  were  all  reviewed  and  consi- 
dered by  Sir  Tliomas  Plumer{g),  and  I\e  decided^  in 

(/)  Williamson  v.  Lord  Lonsdale j  Daniel  171. 
ig)  Daws  V.  Bam,  1  J.  &  W.  513. 
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direct  opposition  to  the  Court  of  Exchequer,  that,  in-  i^qg, 

asmuch  as  a  question  of  Title  might  arise,  the  Vicar      '        "^ 
was,  in  Uiat  case,  properly  made  a  Party.    Now  it  is         Tooth 
on  the  authDrity  of  that  Case  that  the  Plaintiffs  in  the  ^' 

original  Suit  have  actually  proceeded ;  because  they  *  ^^ 
have  filed  their  Bill  against,  the  Plaintiffs  in  this  Suit,  Camterbvrt. 
who  are  the  Occupiers,  and  against  the  Vicar  of  the 
Parish.  So  that  it  is  a  Bill  filed  for  the  purpose  of 
establishing  the  Right  of  the  Rector  to  this  particular 
species  of  Tithes,  as  against  the  Vicar.  Now,  if  the 
Vicar  be,  as  it  is  admitted  on  the  other  side  he  is, 
a  necessary  Party  to  that  Suit,  because  the  Title  comes 
into  controversy,  and  the  Party  claiming  against  the 
Lessees  is  to  be  heard  to  substantiate  his  Right  as 
against  the  Rector,  it  cannot  be  seriously  argued  that, 
if  the  Vicar  is  to  be  heard  to  maintain  his  Title  against 
the  Rector,  the  Rector  is  not  a  necessary  Party.  We  do 
not  mean  to  say  that  the  original  Bill  prays,  in  terms,  that 
the  Right  of  the  Vicar,  as  against  the  Rector,  may  be 
established  ;  but  it  alleges  that  the  Vicar  claims  to  be 
entitled  to  these  Tithes,  and  he  is,  on  that  account, 
made  a  Party  to  the  Bill.  And,  inasmuch  as  the  Vicar 
is  brought  before  the  Court  upon  a  Record  raising  only 
the  question  whether  the  Vicar  or  the  Rector  is  en- 
titled to  the  Tithes,  there  cap  be  no  Decree  in  favour 
of  these  Lessees,  without  establishing  the  Right  of  the 
Rector  as  against  the  Vicar.  If  then  the  Vicar  be  (as 
they  have  determined  for  themselves  he  is)  a  necessary 
Party,  can  it  be  contended  that  the  Rector,  who  claims 
adversely  to  him,  is  an  unnecessary  Party  ?  And,  if  that 
cannot  be  contended,  will  it  be  said  that  the  Plaintiffs 
in  the  original  Suit  have  a  right,  by  omitting  to  bring 
a  necessary  Party  before  the  Court,  to  deprive  us  of 
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that  benefit  which  we  otherwise  should  have  had  by 
filing  a  Bill  of  Diacopery  against  that  Party? 


Another  point  that  deserves  consideration  on  this 

Record^  is  that  the  Lessees  can  claim  nothing  except 

CAVTERBuar.  ^^^  which,  by  the  Demise,  is  given  to  them.    And,  if 

they  have  obtained,  from  the  Dean  and  Chapter,  a  Lease 
whicb»  in  terms,  comprises  more  than  the  Lessees  con- 
tracted to  have,  or  the  Lessors  intended  to  grant,  the 
Lease  may  be  reformed  in  a  Court  of  Equity.  It  is 
alleged  in  the  Bill  that  no  Tithes,  except  those  of  Com 
and  Grass,  were  intended  to  be  granted  by  the  Dean 
and  Chapter,  or  to  be  taken  by  the  Lessees.  If  thai  be 
so,  (and  this  allegation  must  now  be  taken  to  be  true) 
have  not  the  Dean  and  Chapter  a  most  material  Inte- 
rest  in  the  Suit  which  is  now  depending  in  this  Court? 
Have  they  not,  in  the  first  place,  a  most  important 
Interest  in  seeing  whether  the  Right  to  these  Tithes 
belongs  to  them  or  to  the  Vicar:  And,  in  the  second 
place,  in  preventing  their  Lessees  from  taking  these 
Tithes,  which  they  never  intended  to  demise  to  them  ? 

(The  Vice-Chancellor :— It  is  stated,  in  the  Bill,  that 
the  Dean  and  Chapter  have  demised  in  these  words : 
*'  All  their  said  Parsonage  of  Cranbrook^  and  all  manner 
of  Tithes,  as  well  of  Com  and  Grass,  and  all  other 
Tithes  to  the  said  Parsonage  belonging.'' — ^These  words 
are  quite  unlimited.) 

We  do  not  deny  that  they  have  so  demised;  but 
what  we  say  is  that,  on  the  Reccml,  it  is  alleged  that 
the  general  words  in  this  Demise  ai4  such  as  would 
indttde,  against  the  intention  of  both  the  ooatmcting 
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PartieSy  that  f  peciea  of  Tithes  which  is  sought  to  be 
recovered  in  the  original  Suit. 

There  is  a  further  ground  on  which  this  Demurrer  ..        AC  a 
ought  to  be  overruled.    It  is  said  that  a  Party  cannot  of 

be  made  a  Defendant  to  a  Bill,  where  he  may  be  made  Cahtbaburt* 
a  Witness ;  and  that  that  is  the  general  rule  nobody 
disputes.  On  the  other  hand^  it  can  be  as  little  dis- 
puted that,  ^ere  Justice  and  Convenience  plainly  re- 
quire that  the  ordinary  Rules  of  the  Court  should  be 
departed  from  in  this  particular,  they  are  dispensed 
with  accordingly.  That  is  the  ground  on  which  the 
Court  has  been  in  the  habit  of  permitting  Secretaries, 
Clerks  and  Bookkeepers,  the  Individuals  who  have 
a  knowledge  of  the  Facts,  to  be  made  Parties  to  a  Bill. 
On  the  same  principle,  in  a  Suit  against  Assignees, 
where  the  Facts  are  in  the  knowledge  of  the  Bankrupt^ 
it  has  been  permitted  to  make  the  Bankrupt  a  Party 
to  the  Bill  (A).  In  Fenton  v.  Hughes,  Lord  EUon  says : 
**  The  questii^n,  however,  is  whether  he  can  be  ex- 
amined^ at  Law,  for  the  Plaintiff  in  Equity,  widi  the 
same  benefit  that  would  result  from  a  Discovery  here. 
If  he  can,  as  no  relief  is  to  be  given,  it  would  intro- 
duce a  new  class  of  Cases,  to  permit  a  Bill  for  Dis- 
covery to  be  filed  against  a  Party  so  purely  a  Witness.*'  * 
From  this  passage  it  distinctly  appears  that  Lord 
JE/dbn's  opinion  was  that,  if  Uiere  could  not  be  a  bene- 
ficial Examination  of  the  Party,   as   a  Witness,  in 

(h)  See  Mayor  of  London  v.  Levy,  8  Ves.  405 ;  Le  Tester 
y.  The  Margravine  of  Anspach^  15  Ves.  164;  Wych  v.  Meal, 
3  P.  W.  310;  Dummer  v.  The  Corporation  of  Chippenham, 
14  Ves.  9512 ;   Bawle$  v.  Stewart^  1  Seh.  &  Lefr.  as?;  aod, 
Ftnion  V.  Hughes,  and  Whkmrih  v.  DwcU,  before  cited.  -^'^_^    ^   jr  ^^ 
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1899.  a  Court  of  Law,  he  might  be  made  a  Defendant  to 

a  Bill  in  Equity.  Now,  in  this  Case,  can  the  De- 
fendants be  examined  in  a  Court  of  Law  so  as  to  give 

De  js&Ch  p  "®  ^**  Information  which  it  is  admitted  we  have  a  right 
QP  to  receive  from  them  ?    Can  the  Dean  and  Chapter  be 

Cantbrbury.  summoned,  by  Subpoena,  to  give  Evidence  ?   How  are 

they  to  be  compelled  to  produce  these  Papers  and 
Writings  ?  If  they  are  to  be  compelled  by  a  Subpaata 
duces  tecum,  how  are  they  to  be  served  with  it  ?  Are 
all  the  individual  Members  to  be  served?  No  one 
Member  has  them  in  his  possession.  They  are  in  the 
custody  of  the  Body  at  large. 

There  is  another  ground  upon  which  we  think 
that  this  Demurrer  ought  to  be  overruled.  In  general 
Cases  the  Lessee  of  an  Ecclesiastical  Body  files  his 
Bill  for  Tithes,  and  the  usual  Defence  set  up  is  either 
Exemption  or  Modus,  and  then  nothing  is  more 
common  than  to  file  a  cross  Bill,  to  establish  the 
Modus,  and  then  the  Lessor  is  made  a  Party.  But 
the  Defence  made  in  this  Case,  is  that  the  Lessees  are 
not  entitled  to  the  Tithes,  but  that  they  belong  to  the 
Vicar ;  and  <^onsequently,  there  was  no  ground  for  the 
Suit  which  is  generally  instituted ;  but  it  became  ne- 
cessary to  file  this  Bill  of  Discovery,  whereas,  in  the 
common  Case,  it  would  have  been  a  Bill  to  establish 
a  Modus. 

(The  Vice-chancellor :— A  Bill  to  establish  a  Modus, 
affects  the  Inheritance:  but  the  Case  which  is  now 
before  the  Court  relates  to  a  mere  Possessory  Right.) 

But  it  is  a  Possessory  Right,  where  the  Owners  are 
directly  interested,  not  in  the  Sum  to  be  recovered,  but 
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in  the  benefit  which  they  will  obtain  when  they  next  1839. 

set  their  Fine.  *        ^ 

TOOTR 

It  is  on  the  authority  of  Plummer  v.  May,  and  on  v. 

the  Explanation  given  of  Fenion  v.  Hughes^  by  Lord  ^^^^  *  Chap. 
Eldon,  in  his  Judgment  in  Whitworth  v.  DavU,  and  on  ^' 

the  Interest  which  the  Dean  and  Chapter  have,  as 
between  themselves  and  the  Vicar^  and  as  between 
themselves  and  their  Lessees,  and  on  the  peculiar 
difficulty  and  inconvenience  of  calling  the  individuals 
of  this  Body  as  Witnesses^  to  which  we  shall  be  driven, 
if  they  are  not  put  to  answer  this  Bill,  that  we  rest  our 
Case. 

The  Vice-chancellor  : — 

It  appears  to  me  that  it  would  be  most  dangerous 
if  I  were  not  to  allow  this  Demurrer. 

The  Case,  as  I  understand  it,  is  simply  this ;  that  the 
Lessees  of  the  Dean  and  Chapter,  taking  by  the  Lease, 
which  professes  to  demise  **  the  Parsonage  of  Cran* 
brook  and  the  Tithes  of  Corn  and  Ghass,  and  all  other 
Tithes  to  the  Parsonage  belonging,''  have  thought  pro- 
per to  file  a  Bill  in  this  Court  for  the  purpose  of  com- 
pelling the  Occupiers  of  the  Parish  to  pay  the  Tithes 
of  Hops.  Now  it  certainly  is  not  represented,  on  this 
Bill;  that  any  Declaration  of  Right  is  sought  by  the 
Bill  so  filed  by  the  Lessees :  all  that  is  represented  is 
that  Edward  Marforibanks  and  Sir  Edmund  Anirobus, 
that  is  the  Lessees,  or  Assignees  of  the  Lessees,  filed 
their  Bill,  in  this  Court,  against  the  PlaintifiTs  and  Imoc 
Mossop,  clerk/ the  Vicar  of  the  Parish  of  Cranbrook,  to 
compel  the  Plaintiffs  to  account  with  them  for,  and  pay 
to  them  the  Value  of  the  Tithes  of  Hops,  which,  during 
the  period  of  Six  Years  before  the  filing  of  the  Bill,  had 
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1829.         been  taken  and  gathered  by  the  Occupiers.    Then  it 

*        ^        '      avere  that  the  Dean  and  Chapter  are  not,  and  ne?er 

Tooth         y^et^  entitled  to  any  Tithes,  within  the  Rectory  or 

*,        r*^  Parish  of  Cranbrook.  besides  the  Tithes  of  Com  and 

DiA'!9 «  Chap*  , 

OF  Orass,  and  that  all  the  Small  Tithes  belong  to  the  Vicar 

Cavtbrburt.  of  the  Parish,  and  that  the  same,  from  time  imme- 
morial have  been,  and  now  are  satisfied  by  the  payment, 
to  such  Vicar,  of  certain  Moduses.  Now  it  is  not  at 
all  represented  that  the  Vicar  himself  makes  any  claim 
in  this  Suit :  and  it  appears  to  me  therefore  that  this 
is  merely  a  Case  in  which  the  Lessees  of  the  Deaii 
and  Chapter  taking  by  the  general  description,  a  des- 
cription which  does  not,  in  its  terms,  profess  to  demise 
to  them  the  Tithes  of  Hops,  have  filed  their  Bill,  for 
the  purpose  of  obtaining,  from  the  Occupiers  merely, 
the  Tithes  of  Hops  for  a  certain  time  past.  I  appre- 
hend that,  though  the  Vicar  is  made  a  Party  to  this 
Bill,  nothing  whatever  that  is  done  in  the  Suit,  will 
have  the  effect  of  deciding  the  right  as  against  the 
Dean  and  Chapter,  who  are  the  original  Lessors  and 
Owners  of  the  Fee  Simple.  All  that  can  be  decided  in 
thai  Suit,  is  whether  or  not  the  Plaintiffs  are  entitled 
to  receive,  from  the  Occupiers,  the  Tithes  which  they 
demand. 

Now  it  has  been  said  that  the  Dean  and  Chapter 
have  an  Interest  in  that  Suit.  But  it  does  not  appear 
that  they  have  any  Interest  whatever  in  it ;  for,  sttp-^ 
posing  the  Plaintiffs  succeed,  the  Dean  and  Chapter 
get  nothing ;  supposing  they  fail,  the  Dean  and  Chap- 
ter lose  nothing.  Their  Case  is  left  as  it  would  have 
been,  provided  the  Bill  had  never  been  filed ;  except 
that  it  might  be  said  that  the  ftict  of  the  Plaintiffs 
having  succeeded,  might  be  considered,  in  some  mea- 
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8ure,  as  going  to  establish  the  right.    It  would  not 
establish  the  right;  it  would  make  out  the  fact  that 
the  Plaintiffs  had  a  right  to  recover  the  Tithes  soaght 
by  the  Bill.     It  has  been  said^  by  the  Counsel  for  the  ^        ^' 
Occupiers,  that  this  Case  falls  within  the  principle  of  ^^ 

the  exception  to  the  ^ule,  that  a  mere  Witness  cannot  CANTBRBuar* 
be  made  Party  to  a  Suit.  But  before  we  are  to  con- 
sider the  benefit  which  the  Parties  who  filed  this  Bill 
might  have  by  obtaining  the  discovery  which  they  ask 
by  it  against  the  Dean  and  Chapter,  we  ought  to  con- 
aider  the  extreme  iooonvenience  and  mischief  that 
would  arise,  if,  merely  because  a  Tenant  in  Fee  makes 
a  Lease,  he  is,  whenever  a  dispute  arises  between  his 
Lessees  and  others,  to  be  compelled  to  produce  his 
Title-deeds,  not  at  the  request  of  his  Lessees,  but  at  the 
request  of  other  Persons,  not  for  the  purpose  of  sup- 
porting his  Title,  but  for  the  purpose  of  destroying  it ; 
for  that  is,  in  effect,  what  is  asked  by  this  Bill ;  and  it 
appears  to  me  that  this  is  not,  in  the  least  like  any  one 
of  those  excepted  Cases  to  which  Lord  Eldon  alludes 
in  Fenion  v.  Hughes;  but,  on  the  contrary,  thai  this  is 
nther  to  be  assimilated  to  the  Case  in  which  the 
Lessor  or  Landlord  is  to  be  protected  from  any  disco* 
very  of  his  own  Title.  And,  inasmuch  as  no  instance 
is  produced  of  sach  a  Bill  having  been  filed  before ;  I, 
will  not  make  a  precedent  so  extremely  diingeroas  as 
overruling  this  Demurrer  would  be ;  therefore  the 
Demurrer  must  be  allowed,  with  Costs  in  the  usual 
way  (i). 

(i)  See  Cook  v.  Blunt ^  2d  Vol.  417.    See  also  Day  v.  Drake^ 
poit.  64  &  72. 
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1825: 

fi4tli  February. 

' V ' 

Tithes. 
Pleading. 
Parties. 


In  general,  a 
Landlord  can- 
not be  made  a 
Defendant  to 
a  Bill,  for  Tithes, 
against  his  Te- 
nants.    Bat  if 
he  ia  charged 
with  having  got 
into  his  posses- 
sion, from  his 
Tenants  and 
other  Persons, 
Documents,  for 
the  Pkirpose  of 
preventing  the 
Plaintiff  from 
obtaining  Evi- 
dence from  them 
in  support  of  his 
Demand,  the 
Landlord  cannot 
demur  to  the 
£iU. 


IN  THE   EXCHEQUER. 
DAY  V.  DRAKE*. 

J  HE  Bill  was  originally  filed  by  the  Plaintiff,  who 
was  Rector  of  Eastkam  in  Norfolk,  against  the  De- 
iendant  Drake,  an  Occupier  of  Lands  in  the  Parish,  for 
an  account  and  payment  of  Great  and  Small  Tithes* 
The  Bill  was  afterwards  amended,  and  the  Duke 
of  Norfolk,  the  Proprietor  of  the  Lands,  was  made 
a  Defendant  to  it.  After  containing  the  usual,  state- 
ments as  to  the  Plaintiff's  Title  as  Rector,  and 
.the  Defendant  having  had  Titbeable  matters  on 
his  Lands,  the  Tithes  of  which  he  had  subtracted,  it 
charged  that  Drake,  acting  in  concert  with  the  Duke, 
had  refused  to  satisfy  the  Plaintiff  for  the  Tithes  he  had 
subtracted ;  and  it  then  averred  that  the  Defendiemts 
pretended  that  a  certain  Modus  .was  payable  ia  lieu 
of  the  Tithes  sought  to  be  recovered ;  but  the  Plaintiff 
charged  that  no  such  Modus,  was  payable:  That 
Drake  had  represented,  to  the  Plaintiff,  that  it  ap- 
peared, by  some  Deeds,  Papers  or  Documents  in  his 
Possession,  that  the  alleged  Modus  had  been  formerly 
paid  in  lieu  of  the  Tithes,  and  that,  in  compliance  with 
directions  contained  in  Letters  written  to  and  received 
by  him,  Drake,  from  the  Owners  of  the  Lands,  their 
Stewards  or  Agents  which  stated  that  such  Modus  bad 


*  The  Reporter  has  been  enabled,  by  the  kindness  of  the 
Counsel  for  the  Plaintiff  in  the  Cause,  to  give  the  above  Note 
of  this  Case. 
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been  fonnerly  paid»  Drake  had  repeatedly  ofiered  to  ig^g. 

the  Plaintiff  to  pay  the  Modus :  That  Tkhes  in  kind 
were  due  and  payable  to  the  Plaintiff,  and  that  he  had 
meter  since  accepted  any  Modus  or  Composition  in 
lieu  of  the  Tithes  :  That  the  Duke  of  Norfolk  was  the 
Owner  of  the  Lands,  and  was,  and  claimed  to  be, 
interested  in  the  Suit ;  and  that  he  was  bound,  by 
Covenant,  to  indemnify  Drake  against  any  loss  which 
might  be  sustained  by  the  recovery  of  the  Tithea 
and  that  he  threatened  and  intended  to  defend,  and,  in 
fact,  did  defend  the  Suit  on  the  part  of  Drake,  at  his 
own  expense,  and  that  he  employed  his  own  Solicitor 
in  so  defending  the  same,  and  otherwise  countenanced 
and  assisted  Drake  in  resisting  the  Plaintiff's  demands ; 
that  the  Defendants  had,  in  their  possession  or  power, 
divers  Deeds,  Leases,  Surveys,  Documents,  Receipts, 
Terriers,  Letters,  Copies  of  Letters,  Memoranda, 
Papers  and  Writings  whereby  it  appeared  that  the 
Lands  occupied  by  Drake,  were  liable  to  the  payment 
of  Tithes  in  kind,  and  that  Tithes  in  kind  bad  been 
paid  for  the  same,  or  which  related  to  the  alleged 
Modus,  by  which  it  appeared  that  the  Modus  had 
not  been,  at  all  times,  paid  and  payable,  or  which  con- 
tained some  Entries  or  Memoranda  relative  thereto, 
or  whereby  the  nature  and  quantity  of  the  Titheable 
Matters  and  Things  produced  upon  the  Lands,  and  the 
value  thereof,  would  appear,  or  in  which  the  Defendants 
had  kept  some  Accounts,  or  made  some  Entries  or 
Memoranda  relative  thereto,  or  whereby  the  several 
Matters  and  Things  stated  in  the  Bill,  or  some  of  them 
would  more  clearly  appear :  That  such  of  the  Deeds, 
Leases,  Proposals  for  Leases,  Surveys,  &c.  as  were 
then  in  the  Custody  or  Power  of  the  Duke,  had  been 
lately  delivered  to  him,  his  Stewards  or  Agents,  by 
Vol.  III.  V 
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Drake,  or  by  Persons  not,  in  any  respect,  connectecl 
with  him,  the  Duke,  or  concerned  iii  the  management 
of  his  Estates,  and  that  the  Duke,  his  Stewards  or 
Agents  had  accepted  or  taken  the  same,  from  Drake, 
with  the  Tiew  and  intention  of  preventing  the  Plaintiff 
from  having  access  thereto,  or  compelling  a  Discovery 
thereof,  and,  from  the  other  Persons,  for  the  purpose 
of,  rendering  the  same  Evidence  in  the  Suit,  and  using 
the  same  therein.  The  Bill  prayed  that  the  Plaintiff's 
right  to  Tithes  in  kind  of  the  Lands  in  the  occupation 
of  Drake  might  be  established,  and  for  an  Account  and 
Piayment  of  the  value  of  the  Tithes,  in  the  usual  terms ; 
and  that  the  Duke  might  be  ordered  to  pay  the  Costs 
of  the  Suit. 


The  Duke  of  Norfolk  put  in  a  Demurrer  to  the  follow- 
ing effect:  That  the  Plaintiff  had  not  made  such  a  Case 
as  entitled  him  to  any  Discovery  from  the  Duke,  or  any 
Relief  against  him,  and  that  any  Discovery  which  could 
be  made,  by  the  Duke,  touching  the  matters  complained 
of,  oould  not  be  of  any  avail,  to  the  Plaintiff,  for  any  of 
the  purposes  for  which  a  Discovery  was  sought  against 
him,  the  Duke,  nor  entitle  the  Plaintiff  to  any  Relief. 

Mr.  Martin  and  Mr.   Bickersteth  in  support  of 
the  Demurrer : 

This  is  a  Bill  of  an  unusual  nature.  It  prays  a  Dis- 
covery of  all  the  Duke  of  Norfolk*s  Title-deeds.  As  to 
one  of  the  Defendants,  it  is  a  Bill  for  Relief,  and,  as  to 
the  other,  it  is  a  Bill  for  Discovery.  The  Answer  of  the 
Duke  could  not  be  read  as  against  Drake.  No  Decree 
can  be  made  or  Relief  had,  in  this  Suit,  against  the 
Duke.  A  Bill  for  Discovery  cannot  be  united  with  a 
Bill  for  Relief,  except   in  Suits  against  Corporations, 
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wb^re  file  C^nxft  hfis  aRoWed  Officers  of  the  Corpora^ 
tions  to  be  made  Ptittie^,  because  the  trath  coufd  not 
otherwise  be  ^ot  at.  Decrees  in  Suits  for  Tithes  dd 
not  bind  the  Inheritance ;  and,  fbf  a  long  series  of  yeartf, 
the  Owner  of  the  Inheritslnce,  has  not  been  brought  be<- 
fore  the  Court  in  any  Suit  of  that  nature. 

{Graham  B.: — In  MUchell  v.  Rabbeth  (a)  which  was 
a  Tithe-suit  instituted  against  certain  Persons  who 
were  Tenants  of  Lord  Rivers,  there  was  a  distinct  Bill 
for  Relief  against  the  Tenants,  and  a  Bill  of  Discovery 
against  Lord  Rivers,) 

The  Case  of  Plummy  v.  May  (by  wii)  be  cited  on  th(j 
etiler  side.  That  wssa  Bill  to  set  aside  tt  Wil)  obtained 
by  fraud ;  and  it  charged  that  one  of  the  WitnesseH 
io  the  Witty  who  wa9  made  a  Defendant,  was  a  party  to 
tbe  fnmd.  That  Case  does  not  go  th^  length  of  deeiding 
that,  whenever  a  Plaintiff  avers  that  a  Defendant  is 
interested,  he  is  entitled  to  a  Discovery  from  that 
Defendtot:  but  it  only  decides  that  the  Plaintiff  is  en- 
titled to  the  Discovery  where  the  Defendant  is  a  Party  /^*  /  ^  a^c  -  -^^ 
lo  the  fraud.  ^ 

(The  Lord  C.  B. : — ^The  Owners  and  Occupiers  of 
Lands  may  join  in  a  Bill  to  establish  a  Modus.  May 
not  the  Clergyman  file  a  Bill  to  have  it  declared  that 
there  is  no  Modus,  where  the  Defendants,  the  Owners 
aiid  Occupiers,  set  up  a  Modus  ?) 

No  Person  IrriHg  rtmembers  an  instance  of  s«cb  a  BiD 
fa»ving  been  filed.  Old  Decrees  may  indeed  be  fornid,  ia 
Suits  to  which  the  Owners  of  the  Lands  were  made  Par-^ 
ties ;  but  it  does  not  appear  that  any  objection  was  made 
by  them.    A  Bill  to  establish  a  Modus  cannot  be  filed, 

(^  Not  reportsd ;  see  post.  p.  78  &  79*       (P)  ^  ^^*  436. 
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i8s5.  until  a  Demand  of  Tithes  has  been  made,  and  the  Patron 
and  Ordinary  must  be  made  Parties  to  it.  Is  there  any 
thing  contrary  to  Law  in  a  Landlord  supporting  his 
Tenant  ?  He  may  have  demised  the  Lands  Tithe-free. 
It  is  laid  down,  by  Lord  Redesdale,  that  a  Bill  for  Dis- 
covery must  show  that  both  the  Plaintiff  and  the 
Defendant  have  an  interest  in  the  matter  in  dispute  (c). 
Now  the  Duke  of  Norfolk  has  no  interest  in  the  Tithes 
sought  to  be  recovered  against  his  Tenant.  There  would 
be  great  danger  in  compelling  the  Owner  of  Lands  to 
produce  his  Title-deeds,  as  thereby  defects  in  his  Title 
might  be  disclosed.  In  Markham  v.  Smyth  (d),  where 
the  Owner  of  the  Lands  was  made  a  Party  to  a  Suit 
for  Tithes  against  his  Tenants,  the  late  Lord  C.  B.  dis- 
missed the  Bill  as  against  him,  but  without  Costs, 
because  he  had  mixed  himself  up  with  his  Tenants  and 
put  in  an  Answer  with  them,  and  joined  with  them  in 
examining  Witnesses. 

Mt. Boteler  and  Mr.  Tunter,  in  support  of  the  Bill: 

This  is  not  the  common  Case  in  which  a  Landlord  is 
made  a  Party  to  a  Bill  for  Tithes.  The  Bill,  in  this 
Case,  contains  special  Charges  against  the  Duke.  It 
has  been  said  that  we  are  not  entitled  to  the  Discovery 
which  we  here  seek :  but  that  is  not  true  except  in  a 
Case  where  a  Defendant  pleads  a  Purchase  for  valuable 
Consideration  without  notice.  There  are  modem  Cases 
in  which  Landlords  have  been  made  Parties  to  Suits 
for  Tithes.  Peich  v.  Dalton  (e),  Leaihes  v.  Newitt(f), 
Bennett  v.  Skeffington{g\  Williamson  v.  Huiton(Ji), 
Clay  V.  Yates  (i). 

(c)  Treat.  Plead.  151,  &c.  (^)  4  Price,  143. 

(if)  11  Price,  126.  (h)  9  Price,  187. 

(e)  8  Price,  9.  (i)  4  Wood's  Dec.  584. 
if)  8  Price,  sen. 
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Mr.  MarHn,m  reply : — The  Cases  that  have  been  cited 
do  not  bear  upon  the  question  now  before  the  Court* 
In  all  the  instances  in  which   the  Owners  have  been  ^^^ 

kept  before  the  Court,  they  have  joined,  with  their        ^ 
Lessees,  in  sustaining  the  Defence  set  up. 

The  Lord  Chiet  Baron  having  observed,  in  the 
course  of  the  argument,  that  the  charge  that  the  Duke 
had  got  possession  of  the  Deeds,  amounted  to  a  charge 
of  Collusion,  delivered  Judgment  as  follows : — 

I  should  not  like  to  state  any  opinion  whether  it  is 
competent,  to  a  person  claiming  Tithes,  to  make  the 
Owner  of  the  Lands,  against  whom  nothing  can  be 
prayed,  except  the  Declaration  which  appears  to  have 
been  made  in  some  Cases,  a  Party  to  the  Suit.  I  should 
take  time  to  think  about  that.  It  appears  to  me 
that  this  Case  does  not  turn  upon  that  broad  question* 
I  confine  the  grounds  of  my  opinion  to  the  limited 
and  narrow  question  respecting  the  particular  Charges 
referred  to. 

This  is  a  general  Demurrer,  alleging  that  there  is  no 
charge  in  the  Bill  to  which  the  Plaintiff  is  entided  to 
an  Answer,  not  only  that  no  Relief  can  be  given  upon 
the  Bill.  If  1  think  that  that  proposition  is  not  true,  but 
that  the  Plaintiff  is  entided  to  an  Answer  to  some  parts 
of  this  Bill,  I  must  decide  against  this  general  De- 
murrer. The  particular  charge  referred  to,  is  that 
charge  by  which  it  is  stated  that  the  Duke,  being  the 
Owneir  of  the  Lands,  and,  therefore,  though  not  in- 
terested in  the  Suit,  having  an  interest  in  the  question, 
has  received,  from  the  Tenant,  against  whom  the  Decree 
would  be  made,  certain  Documents,  (not  merely  those 
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PocumeDts  the  nature  of  which  would  protect  them 
from  beii9g  diacoyered^  aa  Title^eeds,)  that  he  has  them 
in  his  hands  to  preyent  them  from  being  used,  as 
evidence  in  this  Cau^e,  against  the  Defendant,  against 
whom  the  Decree  would  be  made.  The  language  of 
the  Bill  comes  up  to  that.  I  agree  to  what  Mr.  Martin 
states,  that,  if  there  bad  been  no  aUegatiqn,  but  that 
the  Duke  hi^d  received  the  Documents  from,  other 
Persons,  thfit  would  not  bl^ve  beeq  a  foundation  for 
his  being  made  a  Party  in  this  Cause«  And  I  agree 
also  to  Mr.  Martin's  proposition,  that  the  general 
(4i(^rge  of  Collusion  would  not  be  sufficient  to  maintain 
the  Bill  againjit;  the  Duke :  but  that  is  not  the  present 
Cas^.  Here  particular  facto  are  stated ;  and  a  distinc* 
lion  ba^  always  been  taken  between  a  charge  of  particu- 
lar f«|ct4«  wd  a  cha^e  in  general  language.  I  do  not  see 
bow  it  is  possible,  if  the  Cases  alluded  to  be  law,  to  say 
tibat  tb^  Diil^eis  pot  bound  to  answer  this  particular  ques- 
tion. I  think  it  tolerably  clear  that,  if  there  had  been  np 
oth^  cb^ge,  that  charge  would  support  the  Bill.  1  wiU 
not  state  any  opinion  about  the  question  whether  a 
separate  Bill  might  not  be  necessary,  if  the  particular 
charge  related  only  to  the  interest  which  the  Duke  b&d. 
Sut  here  the  Puke  ia  mixed  up  with  the  particular  pro- 
eeediqgs  in  this  paftipular  Cause ;  and  bis  being  mixed  * 
lip  with  the  p^rti^ar  proceedings  in  the  Cause,  pr^ 
vents  bim  fron^  avl^^ng  himself  of  the  objection  that  be 
is  made  a  Party  in  the  Cause,  h^  aU  thooe  Ca3e3  in 
which  a  Person,  without  interest  in  a  particular  ques- 
tion«  has  been  made  a  Party,  it  jias  been  done  hecauap 
there  has  been  a  charge  against  him,  not  merely 
respecting  the  question,  but  respecting  the  CaiJi&^ 
IJnder  these  circumstances  I  do  not  tbipk  tb4t  Uua 
general  Demurrer  can  be  allowed. 
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Graham,  Baron: — I  had  a  stroDg  impression  in 
favour  of  this  Demurrer,  when  the  Case  was  opened : 
but  I  have  felt  great  difficulty  in  getting  over  the 
objection  to  it  which  has  struck  the  Lord  Chief  Baron* 
It  must  be  gieat  authority  which  would  induce  me  to 
think  that  the  Duke  could  be  brought  here  compulaorily, 
when  he  wished  to  avoid  litigation ;  that  he  could  be 
brought  here  against  his  will.  Oenerally  speaking,  the 
Landlord  comes  forward,  voluntarily,  to  support  his 
own  interest.  In  this  case,  however,  we  must  recollect 
that  we  are  deciding  upon  a  Demurrer,  and  that  there 
is  a  distinct  allegation,  on  the  part  of  the  Plaintiff,  that 
the  Duke  has,  in  his  possession,  Papers,  Receipts,  8lc.; 
that  those  Papers  having  been  in  the  possession  of  the 
Tenant,  and,  as  to  some  of  them,  in  the  possession  of 
other  Persons,  were  handed  over,  to  the  Duke,  for  the 
purpose  of  preventing  the  inspection  of  them  by  the 
Plaintiff;  that  they  are  Documents  by  which  it  would 
appear  that  the  Plaintiff  has  a  right  to  Tithes  in  kind. 
We  have  therefore  the  Duke  saying :  "  True  my 
Tenant  handed  over  Documents  to  me  most  useful  to 
establish  the  Plaintiff's  Title,  that  I  might  keep  them, 
and  prevent  the  Plaintiff  from  lookmg  at  them."  Can 
it  be  said  that  the  Duke  is  not  bound  to  negative  that  ? 
It  is  true  he  cannot  be  called  upon  to  answer  general 
aDegations  of  Combination ;  but  that  does  not  prevent 
his  being  called  upon  to  answer  particular  allegations  of 
Fraud.  It  is  said  that  there  can  be  no  Decree  against 
the  Duke ;  but  I  have  no  doubt  that  there  might  be  an 
effectual  Decree  against  him,  if  he  put  in  an  Answer 
admitting  that  he  had  the  Papers  under  the  circum- 
stances stated.  The  Decree  would  be  for  an  account 
against  the  Tenant,  and  for  the  Dule  to  produce  the 
Papers  for  the  purposes  of  the  Decree,  and  pay  the 
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Costs  of  the  Suit.  Upon:  these  grounds  I  think  this 
Case  may,  without  any  kind  of  diffioulty,  be  reconciled 
with  thfrCases  referred  to;  about  which,  if  the  Court  had 
beon  called  upon  for  a  decision,  it  would  have  taken 
time  to  consider.  I,  therefore,  concur  in  opinion  with 
the  Lord  Chief  Baron,  that  the  Duke  must  be  required 
to  say  distinctly  that  there  is  no  truth  in  the  ailegatiooB 
of  the  Bill. 

Hullock,  B : — I  concur  ip  opinion  upon  the  particular 
grounds  stated.  It  is  difficult  for  the  Duke  to  say 
that  he  will  not  answer  whether  the  Tenant  has  put  into 
bis  hands  Documents  essential  to  the  Plaintiff's  Case, 
with  a  view  to  prevent  the  proof  of  them. 


HihTerm,  1826.      The  Demurrer  having  been  overruled,  the  Duke,  on 
the  226.  of  November  1825,  put  in  a  Demurrer  and 

The  Landlord  Answer  to  the  Bill, 
may  be  joined 

with  bis  Tenant 

a»  *  ^.?|®°*'*"^  The  Demurrer  extended  to  those  parts  of  the  Bill 

Tithes  where  ^^^^  related   to  the    Plaintiff's  Title  to  the  Tithes^ 

he  has  Doca-  as   Rector :    to    the    occupation    of  Lands   by   the 

CiiBtod^v    D*  •    ^^^^^^^^^9   Drake,   and   his    having  subtracted  the 
covery  of  which  Tithes :  to  the  alleged  Modus  being  payable  in  lieu  of 

JS.JfVK*'^.  |>y  i^«    the  Tithes :  to  Drake  having  represented  to  the  Plaintiff, 
Bill  maid  of       .1    .  ,      ,     ,  .     ,  .  .       -rv     ,     «      ,         ..  ,  . 

the  Plaintiffs       ^^^  ^^  "^^'  '^  ^^^  possession,  Deeds,  &c  by  which  it 

Claim.  appeared  that  the  Modus  had  been,  formerly,  paid: 

a  Court  of  ^        ^^  ^*®   haying  received  Letters,  from  the  Owner  of 
Equity  can  the  Land  and  his  Agents,  stating  that  the  Modus  was 

make  a  Decree    payable,  and  having  offered,  in  compliance  with  the 
right  to  Tithes,    directions  therein  contained,  to  pay  the  Modus:  to 

Tithes  in  kind  beitg  due  to  the  Plaintiff,  and  his  never 
having  received  any  Modus :  to  the  Duke  defending  the 
Suit,  and  employing  his  own  Solicitor  for  that  purpose. 


k«/' 
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and  coimtenancing  and  aBabting  Drake  in  resisting  the  i845» 

Plaintiff's  demands  :  to  the  Defendants  then-  having     ^ 

or  having  had  in  their  custody.  Deeds,  Leases,  Proposals  ^^^ 

for  Leases,  Surveys,  &c.    The  Demurrer  also  extended 

to  so  much  of  the  Bill  as  required  the  Defendants 

to  set  forth  what  had  become  of  such  of  the  Deeds, 

Sic.  as  were  not  then  in  their  custody  or  power,  and  to 

set  forth  a  List  of  all  the  Deeds,  &c.  that  had,  at  any 

time,  been  in  their  custody  or  power,  and  whether 

Bome  of  those  Deeds,  &c.  had  not  been  delivered,  to 

the  Duke  or  his  Agents,  by  the  Persons  mentioned  in 

the  Bill,  and  had  not  been  taken  by  them  for  the  purpose 

of  using  them  in  the  Suit*   The  Demurrer  also  extended 

to  so  much  of  the  Bill  as  prayed  that  the  Duke  might  pay 

the  Costs  of  the  Suit,  and  concluded  by  averring  that 

the  Plaintiff  had  not  made  out  any  Case  which  entitled 

him  to  such  Discovery  and  Relief  as  aforesaid.    As  to 

the  residue  of  the  Bill  tl^e  Duke  answered,  and  said  that 

he  was  Owner,  for  his  life,  of  the  Lands  mentioned  in 

the  Bill ;  and  that,  as  such  Owner,  he  was  interested  in 

the  question  whether  the  Lands  were  or  were  not  liable 

to  the  payment  of  Tithes  in  kind,  but,  save  as  he  was 

interested,  as  such  Owner,  he  denied  that  he  vras  or 

claimed  to  be  interested  in  the  Suit,  or  that  he  was 

bound  to  indemnify  Drake  against  any  Loss  which  might 

be  sustained  by  the  recovery  of  the  Tithes,  or  that  any 

of  the  Deeds,  Leases,  Proposals  for  Leases,  Surveys,  &c. 

in  the  Bill  mentioned,  which  were  then  in  his  posses- 

sion,  had  been  lately  or  ever  delivered  to  him,  his 

Stewards,  or  Agents,  by  Drake,  or  that  he,  the  Duke, 

bis  Stewards  or  Agents  had  accepted  or  taken  the  same, 

for  the  purpose  of  preventing  the  Plaintiff  from  having 

access  thereto^  or  compelling  a  Discovery  thereof,  or 

with  any  other  view,  intention  or  purpose. 


V, 

Phaks. 
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1&35.  Ml.  Martin  and  Mr*  Bkkenteth^  for  the  Duke  of 

'        "^        '      Norfolk,  said  that  the  Bill  was  one  of  the  first  impres- 
^^^  sioD :  that  the  Duke  was  not  a  necessary  Party  to  the 

Snit,  and  had  been  improperly  placed  upon  the  Record, 
as  it  did  not  appear  that  he  had  an  interest  in  the  sub- 
ject-matter of  the  Suity  and  was  liable  to  the  Plaintiff's 
demand ;  that  no  account  could  be  decreed  against  the 
Duke :  that  it  was  not  the  habit  of  the  Court  to  make 
a  declaration  of  a  legal  Right :  that  a  D^ree  against 
the  Occupier  could  not  bind  the  Inheritance. 

(Alexattder,  C.B.:^«Suppo6e  a  Bill  to  be  filed  to 
establish  a  Modus,  to  which  the  Owner  is  a  Party,  the 
Court  would  establish  it  against  the  Owner.  "Why 
may  not  the  converse  of  that  be  done  ?) 

The  Court  nertv  estabUshes  a  Modus  without  a  Trial 
at  Law. 

{Alexander,  C.B.: — ^The  Court  might  direct  an  Issue 
to  try  the  right  to  Tithes  before  it  made  its  ultimate 
Decree.) 

A  Party  suing  for  Tithes,  either  at  Law,  or  in  the 
Ecclesiastical  Court,  must  go  against  the  Occupier 
only :  the  Plaintiff  in  this  Case,  has  no  right  to  pro- 
ceed, at  Law,  against  the  Duke. 

(Alexander,  CR: — It  is  clear  that  a  Bill  may  be 
filed,  against  the  Owner,  to  estabKsh  a  Modus:  the 
question  is,  whether,  on  the  other  hand,  a  Rector  can- 
oot  file  a  Bill  for  Tithes  which  will  bind  the  Inheri- 
tance. If  the  Account  only  were  prayed  in  this  Case, 
I  admit  that  the  Duke  would  not  be  a  necessary 
Party.) 
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The  Court,  upon  tbe  Argument  of  the  former  De- 
murrer to  this  Billy  were  unanimously  of  opinion  that, 
but  for  tbe  allegations  of  Fraud,  the  Bill  could  not  be 
sustained  against  the  Duke.  Tbe  Answer  applies  to  all 
the  charges  of  Fraudulent  Conduct  on  the  part  of  the 
Duke,  and  the  Demurrer  refers  to  all  the  parts  of  the 
Bill  that  have  for  their  object  to  charge  tbe  Occupier 
in  account.  A  Plaintiff  cannot  ask  for  ja  Declaration  of 
Bight  as  against  one  Defendant,  and  for  Relief,  a9 
against  another. 

{Alexander,  C.  B.: — ^Would  not  the  same  objection 
apply  to  a  Bill  to  establish  a  Modus,  where  tbe  Incum- 
bent, as  well  as  the  Patron  and  Ordinary,  is  a  Party  T) 

Mr.  Boieler  and  Mr.  Tbmcr  for  the  Plaintiff. 

Hie  first  objection  is  that  the  Duke  has  not  answered 
the  Charges  in  the  Bill  which  he  was  bound  to  answer ; 
he  does  not  deny  that  he,  in  feet,  defends  the  Suit. 
A  Defendant  cannot  answer  as  to  part  of  a  charge,  and 
demur  as  to  the  remainder  of  it  {k).  The  Duke  has 
done  this,  in  two  instances.  He  ought  to  have  made 
his  Defence  by  a  negative  plea.  Again,  the  Duke  has 
not  demurred  to  that  part  of  the  BiH  which  prays  that 
the  Plaintiff  *s  right  to  Tithes  in  kind,  may  he  established. 
Now  a  Party  cannot  demur  to  the  Discovery  unless 
he  demurs  to  the  Relief.    Morgan  v.  Harris  (/). 

But  if  the  Duke  has  answered  all  the  Charges  that 
he  was  bound  to  answer,  we  are  then  entitled,  on 
general  principles,  to  bring  him  before  the  Court,  as 
Owner  of  the  Lands,  in  order  to  obtain  from  him  a  Dis- 
covery of  Documents  to  aid  our  Title.    If  he  had  been 

(*)  Mitfc  Treat,  3d  E<Jit  174.  (0  «  ^^^'  C.  C.  lai. 
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both  Owner  and  Occupier,  he  must  have  answered. 
There  are  several  Cases,  besides  Daws  v.  Benn  (rn),  in 
which  other  Persons  besides  the  Occupiers  have  been 
Drake        made  Defendants  to  Tithe-suits. 

The  Lord  Chief  Baron  ♦: — 

This  was  a  Bill,  by  a  Rector,  for  Tithes.    The  Occu- 
1836,  pier  is  made  a  Defendant ;  and  the  Duke  of  Norfolk,  the 

^  ^" '  Landowner,  is  also  made  a  Defendant.  An  Account  was 
prayed,  as  against  the  Landowner.  The  Bill  also  prayed 
that  the  Rector's  right  to  the  Tithes  in  kind  might 
be  established ;  and  that  the  Duke  might  pay  the  Costs. 
The  Bill  alleges  that  the  Defendants  insist  that  a  Modus 
of  a  Buck  and  Doe  and  40  s.,  is  payable,  in  satisfaction 
of  the  Tithes  in  kind  of  the  Land  in  question ;  and 
there  is,  according  to  the  usual  form  of  Equity  Pleading, 
a  Charge  to  the  contrary ;  and  there  is  a  further  Charge 
that  the  Defendants  have  in  their  possession  Deeds^ 
Papers,  &c.  usiag  all  the  common  Words  inserted  in 
such  Charges,  v^bich  would  disprove  this  pretence,  put 
into  the  mouths  pf  the  Defendants,  and  that  they  ought 
to  discover  those  Deeds,  8cc.  There  is  another  Charge 
that  the  Duke  now  has  those  Deeds  in  his  custody, 
and  that  they  were,  lately,  delivered  to  him  or  his 
Agents,  by  Drake  the  Occupier,  or  by  Persons  not  con- 
nected with  the  Duke,  or  concerned  in  the  management 
of  his  Estates,  in  order  to  prevent  the  Plaintiff  having 
a  Discovery  of  them* 

To  the  greater  part  of  this  Bill  tlie  Duke  has  de- 
murred ;  and  particularly  to  so  much  of  it  as  requires 

(w)  1  J.&  W.513. 

*  The  Duke  of  Norfolk's  Solicitors  obligingly  furnished  the 
Reporter  with  the  above  Note  of  the  Judgment. 
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Kim  to  8€t  forth  a  List  of  the  Deeds  and  other  Papers, 
respecting  the  matters  in  question,  in  his  possession. 
This  is  supported  by  an  Answer,  in  which  he  denies  the 
last  Charge  which  I  have  stated,  that  is,  tiiat  any  of 
the  Deeds  or  Papers  in  his  possession  were  lately  deli- 
vered, to  him  or  his  Agents,  by  Drake ;  therefore  he 
refuses  to  discover  the  Deeds.  He  demurs  to  it.  He 
does  not  say  whether  there  are  or  not  Deeds  or  Papers 
in  his  possession,  which  would  throw  light  upon  this 
subject,  but  he  contents  himself  with  denying  that 
such  Papers  as  he  has,  have-  been  lately  delivered,  to 
him,  or  his  Agents,  by  Drake,  the  Occupier,  the  other 
Defendant. 

The  question  argued  before  the  Court  was,  whether 
this  Demurrer  should  be  allowed  or  overruled.  The 
Court  are  of  opinion  that  it  ought  to  be  overruled. 

The  Demurrer,  besides  involving  some  particular 
grounds,  raises  a  general  question,  which  appears  to  me 
to  be  somewhat  material  to  the  practice  of  this  Court. 
I  think  that,  if  the  Landowner  could  demur,  generally, 
where  the  question  upon  the  Record,  is  a  question  of 
Modus,  or  whether  a  Modus  shall  protect  the  Land 
from  the  payment  of  Tithes  in  kind,  great  inconvenience 
would  ensue,  and  great  injustice  be  often  done.  The 
Tithe-owner  would  be  disappointed  of  that  Discovery 
to  which,  I  think,  he  would  be  entitled.  No  authority 
binds  us,  in  my  judgment,  to  give  to  him  this  advantage. 
I  have  found  nothing  to  that  effect  but  one  didum, 
which  is  a  dictum  of  the  late  Lord  Chief  Baron  Bichardi. 
Now  I  throw  out  of  the  question,  for  the  present,  what 
was  argued,  namely,  that  the  right  to  make  the  Land- 
owner a  Party,  depended  upon,  whether,  upon  the  Bill, 
die  geneml  right  could  be  established  against  him. 
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iSsg.         f  do  not  tidiik  it  turns  upon  that ;  becausd,  vpom  this 
*  Bill,  I  riK>uld  doubt  extremely  x^hether  we  could  find 

^^^  Authorities  for   making  a  Decree,    establishing  the 

T)  ^  .  right  of  the  Clergyman  to  Tithes  in  kind.  I  think, 
ilpon  tfafts  Bill,  that  cannot  be  done ;  but  taking  it  that 
i€  is  necessary  tlmi  the  Patron  of  the  Living,  as  well  as 
the  locumbcnit,  should  be  before  the  Courts  the  co»- 
▼erse  of  tbat  would  mot^  necessarily,  be  established. 
I  do  not  pat  it  upon  that»  bvt  it  appears  to  me  that 
the  right  to  a  DisGotery  is  that  which,  in  fact,  supports 
this  BiB*  Thai  dictwn  of  Lord  Chief  Baron  Bichairds 
wM  in  a  Case  reported  in  LktuUlTs  Reports,  and  cer- 
tainly was  precisely  to  the  point.  He  says :  "  As  to 
Costs,  I  can  make  no  Decree  against  the  Impro- 
priator" (it).  That  wSB  not  the  Case  of  a  Landowner, 
buC  the  CsBe  of  an  Impropriator.  He  says :  '^  I  cer^ 
tainly  shall  not  gi^e  them  CosCs.  They  should  hate 
demurred.  If  a  Bill  is  filed  against  A.  B,  as  Occupier, 
and  C.  D,  as  Owner,  C«  D.  may  deonir^"  The  same 
principle  applies  to  this  Case.  Certainly,  I  oa»no$ 
disseSAble  tfait  that  is  a  dktwn  precisely  in  pointf  in 
this  Case.  If  I  thought  the  Conift  ought  to  be  miei 
by  it,  I  should  not  attempt  to  didtiogaish  that  opinion 
from  the  Case  we  Imte  now  in  JisdgnMat.  But  I  think 
that  daot  ought  not  to  guide  as^ 

The  Gsses  in  whielr  both  Impropriators  and  Land- 
owners hate  been  made  Parties^  are  Teiy  numerous; 
1  hate  found  many  of  diem ;  bat  no  one  Case  hare 
i  feuad  »  wfasch  a  Demurrer  has  been  put  in ;  and  stil 
kss^  in  which  a  Demurrer  has  been  allowted.  There  is 
oner  Case,  mentioned  by  ny  Brother  Grahmn{(>\  of 


(a)  JViUiamson  v.  Lord  LonsdaU^  Dan.  173. 
(o)  This  was  probably  the  Case  in  which  a  Bill  of  Discovery 
was  filed  agmnst  Lord  Rivers.     See  anfCj  p.  67. 
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which  he  had  a  distinct  recollection;  in  which  the 
attempt  was  made,  bnt  the  Decision  was  the  other 
way.  The  Court  were  of  opinion  that,  as  against 
a  Nobleman,  who  was  both  Landowner  and  Impro- 
priator (applying,  therefore,  to  both  the  Cases)  the 
Party  was  entitled  to  a  Discovery.  That  is  a  Decision 
the  other  way.  There  is  a  practice,  undoubtedly,  which 
has  prevailed,  to  make,  in  proper  Cases,  both  those 
Persons  Parties,  to  a  certain  extent.  I  have  found 
many  Cases  whidi  constitute  distinct  evidence  of  the 
understanding  of  all  Persons  against  this  dfclum;  be- 
sides which,  it  was  positively  overruled,  by  Sir  7. 
Plumerj  in  the  Case  of  Daws  v*  Benn^  where  he  refers 
to  the  very  Case  decided  by  Lord  Chief  Banon  Richards'; 
and  he  says,  ^*  I  cannot  think  be  meant  to  overrule  aH 
those  authorities.  I  think  he  must  have  meant  to  con^ 
fine  his  observations  to  the  individual  Cases  before  him." 
And,  accordingly.  Sir  T.  Plumer  ordered  the  Cause  before 
him  to  stand  over,  that  the  Yicar  might  be  made  a 
Party. 

The  Cases  are,  certainly,  of  two  descriptions,  perhaps 
not,  in  terms,  the  same,  though  very  much  the  same  in 
principle.  The  first  class  of  Cases,  and  the  most  nume- 
rous, are  those  in  which  a  BiU  has  been  filed,  either  by 
a  Vicar  or  by  an  Impropriator,  without  making,  if  it 
was  a  Vicar's  Bill,  the  Impropriator  or  the  Rector,  or 
without  making,  if  it  was  an  Impropriator's  Bill,  the 
Vicar,  a  Party.  Originally,  I  think,  if  we  trace  the 
history  of  this  doctrine  from  the  beginning,  it  will 
appear  tiiat  it  was  understood  that  they  were  necessary 
Parties,  if  any  question  arose  at  all ;  and  that  it  was 
the  understanding  of  the  Court  that  they  all  should  be 
made  Parties.   That  strictness  was,  afterwards,  departed 
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from ;  and  there  is  a  great  nnmber  of  Cases  in  which, 
no  objection  being  made  by  the  Occupier,  that  either 
of  these  Parties,  if  it  was  a  Vicar's  Bill,  the  Rector  and 
Impropriator,  or  if  it  was  a  Rector's  Bill,  the  Vicar  had 
an  Interest,  the  Court  have  proceeded.  At  the  same 
time,  there  are,  on  the  other  side,  many  cases  in  which 
the  Cause  has  been  stopped  until  those  Persons  could 
be  brought  before  the  Court.  These  would  appear  to 
be  conflicting  Cases ;  but  they  are  all,  I  think,  recon- 
ciled by  what  is  reported  to  have  been  said,  by  Mr. 
Baron  Eyre,  in  the  Case  of  Trapis  v.  Oxton  (p),  the 
Note  is  this :  ''  When  this  Cause  first  came  on,  in  the 
Court  of  Exchequer,  the  Defendant's  Counsel  ob- 
jected that  there  was  a  want  of  proper  Parties,  none  of 
tile  Landowners,  except  the  Defendant,  W,  Whitehead^ 
a  Landowner,  as  to  part  of  the  Tenements  in  his  Occu*^ 
pation,  nor  the  Impropriator  being  Parties  to  (he  Suit ; 
and  that,  the  Vicar's  Right  being  denied,  they  ought  to 
have  been  Parties ;  and,  in  support  of  this  objection, 
the  Case  of  Hooper  v.  Lethbridge  {q)  was  cited ;  but  the 
Court  overruled  the  objection,  in  which  opinion  Eyre, 
Baron,  states  that  he  agreed  singly  on  the  ground  of 
inconvenience".  ''I  took  it,"  says  he,  ''that  though 
there  was  no  strict  objection,  but  the  Court  could 
make  a  Decree  between  these  Parties."  Otherwise, 
Eyre,  B.  would  have  thought  it  was  a  proper  case  to 
make  them  Parties.  He  says,  '*  that  though  there  was 
no  strict  objection,  for  want  of  Parties,  yet  the  Court, 
if  they  saw,  upon  the  opening,  or  on  the  suggestion  of 
the  Defendants,  that  other  Parties  claimed  an  interest 
in  the  same  thing,  and  that  there  might  be  further 
litigation,  did,  frequently,  order  the  Cause  to  stand 

(p)  3  Gwill.  1095.  (f)  Banbury,  991. 
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over,  and  those  Parties  to  be  added ;  that  the  Case  ia 
Bunbury  seemed  of  that  sort ;  that  this,  being  in  *  the 
discretion  of  the  Court,  they  would  consider  .the  con« 
▼enience,  and  the  inconvenience.  Considered  upon 
the  ground  of  inconvenience  and  expense,  the  number 
of  Parties  to  be  added,  the  probabilities  of  Abatements, 
the  connection  of  the  Defendants  with  the  Parties  sup-, 
posed  to  be  interested,  it  would  be  unfit  to  do  it  in  this 
Case.''  That  is  the  only  way  of  reconciling  what  ap- 
pears, prim&  fade^  to  be  the  conflicting  dictum  in  this 
Case,  by  considering  that,  as  between  the  Impropriator 
and  Vicar,  and  the  Landowner  too,  (for  this  goes  to 
both)  it  was  a  matter  in  the  discretion  of  the  Court  on 
all  the  circumstances  of  the  Case.  But,  at  die  same 
time,  there  is  strong  ground  for  saying  that  it  shall  not 
be  die  subject  of  Demurrer;  for  that  would  shut  out  all 
chance  of  Discovery  to  be  obtained  from  the  Land- 
owner, or  Impropriator  or  Rector,  in  case  the  Person 
suing  thought  fit  to  ask  it. 

I  have  stated  that  the  Landowners  have  been,  very 
often,  made  Parties;  and  I  will  just  mention  some  of 
the  Cases  in  which  it  appears  that  they  have  been  made 
Parties.  In  Clay  v.  Yates,  {$)  the  Bill  was  dimissed, 
so  far  as  it  prayed  an  establishment  of  the  right  to  the 
Tithes,  the  Owners  of  the  Inheritance  not  being  Parties. 
That  shows,  clearly,  that  the  Owners  of  the  Inheritance 
should  have  been  Parties.  In  another  Case,  Smalridge 
V.  Cawle{t)  the  Owner  was  made  a  Party.  In  Bemett 
V.  Skeffingtmiu)  there  was  a  Decree  for  Tithes,  but  no 
Costs  against  the  Landlords ;  the  Landlords,  in  that 
Case,  being  Parties. 

(*)  4  Wood,  584.  (0  4  Wood,  1 87. 

(11)  4  Price,  143.  S.  C,  Dan.  lo. 
Vol.  III.  G 
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iBa5^  I  think  there  are  two  questions  that  one  has  to  con- 

sider in*  saying  what  course  ought  to  be  taken  upon 
this  Case,  and  that  they  are  different  questions :  the 
one  is^  whether  they  are  absolutely  necessary  Parties, 
and  that  I  beg  leave  to  negative :  I  do  not  think  that 
they  are  absolutely  necessary  Parties.  If  the  Parson> 
suing  for  the  Tithes,  chooses  to  confine  himself  to  the 
discovery  of  the  Occupier,  and  ^to  ask  of  the  Court, 
nothing  but  an  Account,  which  is  against  the  Occupier 
only,  it  appears  to  me  that  he  may  go  on;  and  that 
the  just  and  convenient  rule  would  be  to  say  that,  this 
being  a  possessory  Suit,  the  Occupier  ahidl  not  insist 
that  he  ought,  of  necessity,  to  have  nnde  those  odieri 
Persons  Parties.  But  it  is  a  different  x^ase,  if  he  chooses 
to  make  them  Parties,  whether  they  shall  be  allowed  to 
say :  '^  though  we  faavean  interest,  and-an  important  inte^ 
rest  in  this  Case,  we  will  not  be  ma^e  Parties.*'  I  think 
the  Court  has  put  it  on  a  right  footing,  in.  a  great 
variety  of  Cases,  in  saying,  that  they  shall  be  njtade 
Parties,  but  that  it  shall  depend  upon  the  circumstances 
of  the  Case  what  the  effect  of  that  may  be.  in  a  great 
number  of  Cases,  the  Landowners  or  Impropriators 
being  made  Parties,  the  Court  has  made  a  Decree 
against  the  Occupier,  refusing  to  give  to  the  Plaintiffs 
the  Costs  of  having  made  those  Persons  Parties; 
sometimes  refusing  to  give  them  the  Costs,  and 
sometimes,  I  believe,  actually  making  them  pay  Costs 
to  those  Persons, — that  being  made  to  depend  upontlie 
circumstances  of  the  Case. 

These  are  the  rules  which  it  appears  to  me  it  would 
be  wise  to  lay  down  upon  this  subject.  If,  therefore, 
the  person  claiming  the  Tithes,  chooses  to  make  the 
Landowner  a  Party,  he  must  do  it  at  the  hazard,  either 
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of  not  receiving  the  Coats,  though  he  should  get  a 
Decree  against  the  Occupier,  or  of  paying  them,  Hccord* 
ing  to  the  circumstances  of  the  Case. 

• 

In  this  particular  Cause^  however,  independently  of 
that  general  question,  there  is  a  narrower  ground ;  and 
that  is  confirmed  by  the  authority  of  that  Case  recol- 
lected by  my  learned  Brother  Mr.  Baron  Graham. 
We  think  that  the  Duke  of  Norfolk  is  bound  to  make 
a  Discovery  of  any  Documents  he  may  have  in  his 
possession,  which  may  throw  light  upon  this  question 
of  a  Modus,  and  that  he  has  not  sufficiently  answered 
to  that  part  of  the  Bill ;  but  has  contented  himself  with 
answering  only  to  the  collateral  Charge,  namely,  that 
no  Instrument  had  been  lately  delivered  to  him  or  his 
Agent,  by  the  Occupier,  to  prevent  a  Discovery  being 
made.  He  has  not  said  a  word  as  to  the  other  point, 
that  of  possession  of  the  Deeds.  Now  it  would  be 
inconsistent  with  the  principles  of  this  Court,  for  the 
reasons  I  have  stated,  to  permit  this  Demurrer  to 
be  allowed  without  a  denial  of  that  fact.  I  think, 
therefore,  and  the  Court  are  of  opinion  (the  reasons 
being  my  own)  that  this  Demurrer  must  be  over- 
ruled* 

*  The  Duke  of  Norfolk  intending  to  appeal  to  the  House 
of  Lords,  from  this  Decision,  the  Suit  was  compromised. 
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OLDMAN  «.  SLATER. 

William  WATSON  made  his  Will,  dated  the 
2 1st  of  October  i8ii,  in  the  following  words:  "  First 
I  give  to  the  Poor  of  Glamford  Brigg  20/,,  and  to  the 
Poor  of  West  Halton  20/.,  to  be  divided  by  the  Over- 
seers, Charch  and  Chapelwardens,  in  each  place,  to  be 
paid  by  my  Executor*  soon  after  my  Decease.  Item, 
I  give  to  Lucy  Oldman,  in  the  Parish  ot  Browton^  10  L 
a  year  during  her  natural  Life,  to  be  paid  half-yearly. 
Item,  I  give  to  J  one  Osborne^  of  Cknttvorth,  50 /.a  year, 
during  her  natural  Life,  to  be  paid  half-yearly;  also 
Elizabeth  Emmit,  50/.  a  year,  during  her  natural  Life, 
'  to  be  paid  half-yearly,  also  Coats  Osborne,  500  /.,  also 
Harrison  Osborne^  Son  of  John  Osborne,  late  of  Hull, 
1,200/.  a  year  500/.,  when  he  attained  the  age  of  21 :  Also  my  Friend 
and  also  my  '  Jeremiah  Simpson,  No.  7,  King's  Bench  Walk,  Temple, 
Furniture  and      500/.     Item,  I  give  to  my  dearly  beloved  Wife,  1,200/. 

House,  and  after  ^  during  her  natural  Life,  also  my  Furniture  and 

lier  decease  to         j       '  ^  '  y    . 

S.S.  and  bis       the  House  and  Premises,  where  we  now  live,  and,  after 

Heirs.    Held       hgy  decease,  to  my  Friend  Samuel  Slater,  of  NorthCarlton, 

and  his  Heirs  for  ever.  I  further  give  a  Power  to  my 
Friend  Samuel  Slater,  after  the  Death  of  my  dearly 
AnimU  'm  well  ^^^^"^^^  Wife,  to  seU  and  dispose  of  the  Houses  in 
as  to  the  House  Srigg,  and  the  Land  in  Wrawley,  and  the  MoAey  they 
and  Furniture,  are  sold  for,  to  our  t^o  God-daughters  of  Sgmuel 
a  Reversionary  Slater^s,  equally  dividea,  at  the  age  of  twenty-one. 
Interest  in  per-  whom  I  make  the  said  Samuel  Slater  my  whole  and 
^uto/S?"'  ^^^^  Executor,  as  &<orM,  of  this  my  last  Will  and 
a  presumption  Testament." 
that  the  Testa-  . 

tor  intended  to  exclude  him  from  the  Residue/^  But  Parol  Evidence  is 
admissible  to  rebut  the  Presumption. 


1829: 
20tb,  21  St  and 

23d  May. 
* ^ ' 

mil. 

Construction, 
Execvton 

A  Testator 
after  giving 
several  Annui- 
ties for  Lives, 
each  Gift  com- 
mencing with 
the  word 
"  Item/'  pro- 
ceeds thus : 
•'  Item,  I  give 
to  my  Wife 


-^^that  S.S.  was 
entitled  to  the 
Fund  for  pay- 
ment of  the 
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The  Teslator' made  a  Codicil,  dated  April  1812,  and 
trhich  was  as  follows :  "  My  wish  is  to  settle  my 
Affairs  as  under,  that  is,  to  give  some  small  Legacies  to 
save  them  the  expense  of  Legacy  Receipts,  which 
I  fbake  no  doabt  my  dear  Wife  and  Executor^Will  ^3 
the  needful ;  the  Money  in  the  Lincoln  Bank,  about 
1,800/.,  will  do  all,  and  my  dear  Wife  will  have  suffi- 
cient for  housekeeping  till  my  Rent-day."  The  Tes- 
tator then  gave  some  pecuniary  Legacies,  and  pro- 
ceeded thus :  ''  William  Oldman  to  have  a  Note  from 
Mr,  Slater  for  200  2,  and  to  pay  him  Interest'  till  he 
comes  of  age."  The  next  Codicil,  which  was  dated  the 
7th  April  1812,  was  in  the  form  of  a  Letter  to  Mr.  Slater^ 
It  was  as  follows :  '*  My  dear  Sir, — The  Papers  you 
will  find  with  my  Will,  if  I  should  not  get  May  month 
over,  to  pay  those  Legacies  and  the  Sums  to  my 
Friends.  I  think  there  will  be  sufficient  left,  for  my 
dear  Wife,  for  housekeeping,  and  there  will  be  the 
Brtggf  Rents  due  May-day,  also  the  Drainage. — N.B.  1 
desire  my  dear  Wife  may  have  all  the  Cash  in  the 
Lincoln  Bank,  and  what  is  due  upon  Interest,  more 
than  the  Payment  of  what  Sums  have  ordered  to  be 
paid,  for  her  to  do  all  the  needful :  desire  my  Friend 
Mr.  Giffard  will  assist  you.**  The  third  Codicil  appeared 
to  be  without  date ;  it  was  in  the  following  words : 
"  My  dear  Mr.  Slater, — In  the  Month  of  May  next, 
you  will  see  my  intention  to  such  People  and  Sums  of 
Money  to  save  the  Legacy  Receipts,  I  desire  you  will 
do  the  same,  with  my  dear  Wife  and  Mr.  Gt^or/fs 
assistance.  I  wrote  you  there  was  1,800  2.  in  the  Lin- 
coln Bank  to  settle  all  and  pay  the  Legacy's  to  the 
Girl,  and  plenty  to  spare  for  my  dear  Wife,  God  bless 
her.'*  The  Testator's  wife  died  in  October  1812; 
and,  in  December  1813,  the  Testator  died. 
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The  Bill  was  filed^  by  the  Testator^s  next  of  ^i.^, 
ftgainst  the  Executor,  to  have  the  usual  Accounts 
taken  of  the  Testator's  Estate,  and  the  Residue  divided 
between  the  Plaintiffs*  The  Defendant,  by  his  Answer^ 
submitted  that  the  Testator  had  given  the  Residue  to 
him,  by  appointing  him  the  whole  and  sole  Execu- 
tor of  his  Will,  and  added  that  he  should  be  able 
to  prove  that  it  was  the  Testator's  intention  that  he 
should  take  the  Residue,  for  his  own  use,  as  such 
Executor. 


The  Defendant  accordingly  entered  into  the  follow- 
ing Evidence : 


lAr.Rudkin  deposed  that  he  was  intimately  acquainted 
with  the  Testator  for  about  four  years  previous  to  his 
death :  That  he  had  attended  the  Testator,  in  the  capa- 
city of  Surgeon  and  Apothecary,  from  March  181 2  to  the 
time  of  his  death,  during  which  period,  the  Testator,  at 
several  times,  spoke  to  him  as  to  the  disposition  of  his 
Property :  That  the  first  Conversation  which  took  place^ 
was  between  March  and  October  1 8 1 2,  on  which  occasion 
the  Testator  said  to  him  that  the  Defendant  was  a  maa 
of  good  Property,  but  that  at  his,  the  Testator's,  death,he 
would  be  well  off:  That,  on  another  occasion,  the  Tes- 
tator, speaking  of  his  Property,  said  that,  at  his  death, 
the  Defendant  would  be  independent :  That,  on  another 
occasion,  after  the  decease  of  the  Testator's  Wife,  the 
Testator  said  to  the  Witness  that,  at  his  decease,  the 
Defendant  would  have  a  considerable  part  of  his 
Property:  And  that,  on  several  other  occasions,  the 
Testator  had  made  similar  observations  to  him,  the 
particulars  whereof  he  could  not  set  forth. 
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EHzabeth  Slater,  a  daughter  of  the  Defendant,  de- 
posed that  she  was  intimately  acquainted  with  the 
Testator,  from  her  eariiest  recollection,  to  the  time  of 
his  death;  that,  in  the  Month  of  April  1812,  she  went 
to  reside  with  the  Testator's  Wife,  and  continued  to 
reside  with  her  and  the  Testator  till  the  death  of  the 
Testator's  Wife;  and  that,  durii^  such  period,  the 
Testator  was  in  a  bad  state  of  health,  and  did  not 
expect  to  survive  his  Wife:  That,  in  the  Month  of 
April  i8t2,  the  Testator,  in  her  presence,  said  to 
lus  Wife;  that  she  was  to  send  for  the  Witness's 
Father,  in  case  of  his  death,  that  he  might  assist  her 
in  the  management  of  the  Affairs,  as,  at  her  death,  the 
Property  would  be  his,  the  Defendant's,  paying  the 
Legacies :  That  the  Witness  continued  to  reside  with  the 
Testator,  ailer  the  death  of  his  Wife,  to  the  time  of  his 
death :  That,  on  the  Sunday  Evening  immediately  pre- 
ceding the  Testator's  death,  he  said  to  her  that  he  wished 
to  alter  his  Will,  and  leave  her  the  House  he  dwelt  in, 
and  the  Furniture,  and  600  /.  a  year  to  support  it ;  to 
which  she  replied  that  he  certainly  had  -the  power  to 
do  so  if  he  pleased,  but  that  she  did  not  wish  to  dis- 
turb him :  lliat  the  Testator,  after  a  pause,  said,  "  It  is 
of  no  consequence,  for  every  thing,  after  my  decease, 
will  be  your  Father's,  and  he  can  allow  you  to  reside 
here  if  he  pleases :"  That,  on  the  several  other  occa- 
sions,  when  the  Testator  spoke  to  her,  as  to  who  would 
have  bis  Property  at  his  decease,  he  gave  her  to  under- 
stand that  her  Father  would  have  the  bulk  of  his  Pro- 
perty: That,  on  the  Tuesday  Evening  immediately 
preceding  the  Testator's  death,  he  directed  her  to  send 
for  the  Defendant  immediately  upon  his  death,  and 
assigned,  as  a  reas(m  for  giving  such  direction,  that  he 
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was  80  in  he  could  not  recover ;  and  that,  when  he 
died,  the  Property  would  be  the  Defendant's. 

George  Holgate  deposed  that  the  Testator,  in  the 
Summer  previous  to  his  death,  came  to  his,  the  Wit- 
ness's, dwelling-house,  on  which  occasion  a  conversa- 
tion took  place  between  the  Testator,  and,  himself^  in 
the  course  of  which  the  Testator  expressed  a  wish  that 
the  Witness's  Brother  would  marry  Miss .  Slater,  and 
said  thaty  if  he  would  marry  her,  he,  the  Testator 
would  give  her  10,000/.,  and  then  added;  ^'  I  can  do 
it,  and  there  will  be  more  than  that  left  for  my 
Executor." 

Mr.  Sugden  and  Mr.  Swanston,  for  the  Plaintifis : 

The  questions  are,  first,  whether  the  Annuity  of 
1,200  /.  is  given  over,  to  the  Executor,  on  the  decease 
of  the  Testator's  Wife ;  second,  whether  he. is  excluded 
from  the  Residue.  By  the  Will  certain  Sums  are  given 
to  particular  Persons,  for  their  Lives,  and  are  left  to 
determine  in  the  natural  course.  Then  come  the  words 
on  which  the  question  turns :  '^  I  give  to  my  dearly 
beloved  Wife,"  &c.  What  the  Defendant  insists  on  is 
that  he  takes  the  1,200/.  a  year  absolutely;  but  it  would 
be  inconsistent  to  give  him  the  1,200/.  a  year,  if  the 
Testator  intended  him  to  take  all  the  Property.  The 
words  '*  1 ,200  /.  a  year "  are  followed  by  the  words, 
"during  her  natural  Life."  The  Furniture  and  Uie 
House  are  distinct  subjects  of  Gift.  What  is  given  to 
him  in  Fee,  is  the  House,  to  which  the  word  "Heirs" 
is  properly  applicable.  The  1,200/.  a  year,  therefore, 
drops  with  the  life  of  the  Widow,  as  the  other  Annuities 
do,  with  the  lives  of  the  Persons  to  whom  they  are 
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given.  The  Annuity  is  a  creation  of  the  Testator, 
and  it  is  not  a  perpetual  Annuity ;  but  is  brought  into 
existence  daring  the  life  of  the  Widow  only.  The 
House  and  Furniture  are  of  a  distinct  character :  they 
were  not  created  by  the  Will.  In  disposing  of  them, 
the  Testator  had  only  to  name  the  Parties  who  were 
to  take.  The  Terms  of  the  Will  are  fully  satisfied  by 
the  construction  which  the  Plaintifis  put  upon  them, 
Smith  V.  Pybns{a). 

The  next  question  is  whether  the  Executor  is  entitled 
to  take  the  Residue  beneficially.  The  expression  "  my 
whole  and  sole  Executor**  cannot  have  the  effect  which 
the  Defendant  seems  to  attribute  to  it  (6).  Then  the 
Will  gives  the  Executor  a  Reversionary  Interest  in  the 
House  and  Furniture ;  that  is  sufficient  to  exclude  him 
from  any  beneficial  interest  in  the  Residue,  Sel^  v. 
Wood(c).  In  that  Case  Sir  W.Grant  says:  ''There 
is  no  doubt  a  Reversionary  Interest,  after  a  Life  In- 
terest, would  exclude  an  Executor,  and  more  than 
a  direct  and  immediate  Legacy/*  &c.  That  Case  came 
under  the  consideration  of  Lord  Eldon,  in  Lynn  v« 
Beaver  (d);  and,  in  that  Case,  his  Lordship  held  that 
the  Gift  of  a  contingent  Reversionary  Interest  was 
sufficient  to  exclude  the  Executor.  Then  we  come 
to  the  parol  Evidence,  upon  the  sufficiency  of  which 
the  Executor's  claim  rests;  for,  if  that  Evidence 
had  not  been  entered  into,  the  Court  would  have 
been  bound  to  make  a  Decree  in  favour  of  the 
next  of  Kin.  Testimony  of  this  nature,  in  order  to 
have  the  effect  for  which  it  is  produced,  must  apply, 
directly,  to  the  question,  what  the  Testator  intended 
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wfaeti  he  nkade  bis  Will.  The  Executor  mast  prove 
that  the  Testator^  when  he  made  his  Will,  intended 
him  to  take  beneficially ;  but  not  a  word  of  the  Evi- 
dence relates  to  what  the  Testator  had  done  by  his 
.Will,  Trimmer  v.  Bayne(f).  All  the  declarations  have 
reference  to  a  very  different  period ;  the  weight  to  be 
given  to  them  depends  wholly  on  the  time  when  they 
wioe  made.  Those  that  were  made  before  the  Will,, 
go  for  little,  those  that  were  made  afterwards,  go  for 
less ;  and  those  only  are  material  which  are  contem- 
poraneous with  the  Will,  Langham  v.  Sanford  (J). 
There  is  not  a  particle  of  Evidence  as  to  contemporary 
declarations ;  and  yet  the  Court  is  called  upon  to  put 
a  construction,  on  the  Will,  directly  the  reverse  of  that 
which  it  would  adopt,  if  the  Evidence  were  rejected. 
The  whole  contents  of  the  Will  and  Codicils,  plainly 
show  that  the  Testator  was  most  anxious  to  provide 
for  his  Wife,  and  that  he  thought  that  she  would  take 
his  Residue ,  and  there  is  not  a  word,  in  any  of  them, 
that  shows  any  intention  in  favour  of  the  Defendant. 
The  expressions  which  the  Testator  is  represented  to 
have  used  by  the  Witnesses,  Rtidkin  and  Holgate, 
with  respect  to  the  improvement  that  would  take 
place  in  the  Defendant's  circumstances  after  his 
death,  might  have  reference  to  the  House  and  Fur- 
niture, which  he  had  given  him  by  his  Will.  As  to  the 
Evidence  of  Miss  Slater,  the  Court  will  not  make 
a  Decree  on  the  testimony  of  a  Daughter,  on  account 
of  the  influence  with  which  she  must  have  been 
affected.  Upon  the  whole  we  submit  that  there  is 
nothing  so  decisive  in  the  Evidence,  as  to  outweigh 
the  intrinsic  Evidence  of  the  Will  and  Codicils. 


(c)  7  Ves.  508. 


(f)  2  Mer.  6. 
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Mr.  Agar^  Mr.  Ptaim  and  Mr*  Duchoorth  for  the 
Defendant  the  Executor : 

In  that  Clanae  of  the  Will  in  which  the  Annnity  of 
\flooL  and  the  House  and  Furniture  are  disposed  o^ 
there  is  only  one  word  of  Gift :  there  is  no  repetition 
of  that  word;  and  the  whole  is  one  indivisible 
sentence.  Fenny  v.  Ewestace  (g),  Doe  v.  Wesiley  (A). 
The  word  ''  Heirs  "  is  here  used :  and  that  word  has 
been  held  to  mean  Executors,  where  it  is  used  as  to 
Personal  Estate.  The  Defendant  is  entitled  to  the 
Fund  which  would  have  been  required  to  pay  the 
Annuity:  for  a  gift  of  the  produce  of  a  Fund  will 
pass  the  Capital  (t).  In  Seley  v.  Wood  there  was  an 
expression  in  the  Will  which  was  alooe  sufficient  to 
turn  the  Executors  into  Trustees,  llie  Testator,  aftef 
appointing  the  Executors,  added  :  ''  If  they  will  be  so 
good  as  to  do  it.'*  These  words  show  that  the  Tester 
tor  did  not  conceive  that  he  was  conferring!:  a  benefit  by 
appointing  them  his  Executors.  Lord  Eldon,  in  speak- 
ing of  that  Case  says :  *'  l^on  that  Case  I  can  only 
say  that  it  is  singular  in  its  circumstances,  and  I  think 
I  may  add  singular  in  its  decision.  I  do  not  intend,  by 
any  means,  to  say  that  the  decision  may  not  be  right : 
but  if  no  more  is  to  be  found  on  the  subject  of  Rever- 
sionary Interests,  and,  particularly,  of  contingent  Re** 
▼ersionary  Interests,  that  is  a  Case  which  I  shoidd  find 
some  difficulty  in  foUowing  as  an  authority  in  the 
present  instance^  (ft).  Heron  v.  Newton  (/  ). 


i««9. 


^       N ' 


Oldmav 
Slatbb. 


ig)  4  M.  &  S.  58.  (/i)  4  Barn.  &  Cres.  667. 

(i)  £^011  v.  Skeppardy  1  Bro.  C.C.  533. 

{Jc)  1  Tbm.  &  Ru88.  69.  (0  9  Mod.  11. 


9» 


CASES   IN   CHANCERY. 


1829. 
Oldxak 

Slater. 


Mr.  Sugden,  in  reply  : 

Throughout  the  Will  and  Codicils  there  is  not  a  single 
word  that,  in  the  slightestdegree,  indicates  that  the  Tes- 
tator intended,  by  appointing  the  Defendant  his  Execu- 
tor,  to  give  him  every  thing  that  was  not  disposed  of. 
The  first  Codicil  shows,  conclusively,  that  he  did  not 
think  that  he  had  given  the  Residue,  to  his  Executor : 
for  he  begins  it  by  saying ;  '^  my  wish  is  to  settle  my 
affairs,  as  under.".  In  the  Codicils  the  Testator  speaks 
of  what  will  be  left  for  his  Wife  ;  but  not  of  what  will 
be  left  for  his  Executor.  Mr.  Giffard  is  requested  to 
assist  the  Defendant  in  the  performance  of  his  duty  as 
Executor.  In  short  all  the  Instruments  show  that  the 
Executor  was  not  to  take  beneficially.  In  'Newton  v. 
Heron  the  direction  that  the  Executors  should  be  kind 
to  5.  Tufion,  assumed  that  they  were  to  take  bene- 
ficially. 


Besides  the  Annuity  of  1,200/.  there  were  other  An- 
nuities given  for  life,  without  any  direction  that  they 
should  cease,  or  any  Funds  provided  for  the  payment 
of  them. '  When  he  gives  the  Annuity  to  his  Wife,  he> 
follows  up  the  Gift  in  the  same  way.  When  he  gives 
the  House  and  Furniture,  nothing  is  said  about  the 
life  of  his  Wife ;  but  the  Gift  is  cut  down  by  the  words^ 
''  after  her  decease."  The  House  and  Furniture  were  ex- 
isting property :  the  Annuity  did  not  exist;  and  it  is  not 
to  go  beyond  the  actual  period  of  its  creation.  If  an 
Annuity  is  created  in  tail,  and  no  Remainder  is  limited^ 
the  entail  cannot  be  barred.  Lord  Eldon  did  not  intend, 
by  what  he  ia  reported  to  have  said,  in  Lynn  v.  Beaver, 
to  impeach  the  decision  in  Seley  v.  Wood, 
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'  The  Vicb*Chancbllor  : — 
There  are  two'  questions  in  this  Case :  ist.  What  is 
the  true  construction  of  the  Will,  with  regard  to  the 
Gift  of  the  Annuity  of  i,20o/.  ad.  Whether  the 
Executor  is  excluded  from  taking  the  Residue  bene-^ 
ficially. 
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The  Will  is,  evidently,  made  by  an  illiterate  person. 
It  commences  in  this  manner :  "  I  give  to  the  poor  of 
Glamford  Brigg  20  /."  &c.  **  also  Elizabeth  Emtnit  50  /. 
a  year,  during  her  natural  Life,  to  be  paid  half  yearly." 
There  are  no  further  dispositions  as  to  those  Annuities. 
Some  Money  Legacies  are  next  given;  and  then  the 
Testator  proceeds :— ''  Item,  I  give  to  my  dearly  beloved 
Wife,"  Sue.,  and  the  question,  on  that  Gift  is,  whether 
the  Testator  has  given,  to  Samuel  Slater,  that  Fund  the 
produce  of  which  is  given  to  the  Wife  for  Life.  This 
was  not  an  antecedent  existing  Annuity  of  1,200/.,  but 
was  created  by  the  Gift.  But  the  Testator  has  not  fol- 
lowed the  idiom  of  the  English  Language ;  for  di^re 
are  no  words  of  Gift  to  the  Executor,  exqspt  those  that 
are  found  in  the  Gift  to  the  Wife.  The  doubt  which 
ha^  arisen  has  bieen'  occasioned  by  the  Testator  intro- 
ducing the  limitation  of  the  enjoyment  which  the  Wife 
was  to  have,  before  he  had  enumierated  all  the  subjects' 
of  the  Gift  to  her;  and,  had  the  sentence  stood  thus ; 
**  I  give  an  Annuity  of  1,200/.  and  my  Furniture  and 
the;  House  where  we  now  live  to  my  Wife,  during  her 
natural  Life/'  no  doubt  could  have  been  ndsed  that  the 
Annuity  would  have  gone  over  with  the  other  subjects 
of  Gift.  The  word  '<  also"  means  ''  and."  There  is 
abundance  of  authority  to  show  that,  if  the  produce  of 
a  Fund  is  given^  the  Fund  itself  passes,  Elton  v.  Skep^ 
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pard  (m).  In  RawUngs  v.  Jenmngi  (n)  the  Testator  be- 
queathed, to  his  Wife,  200 /•  per  year,  being  part  of  Ae 
Monies  he  then  had  in  Bank  Security,  entirely  for  her 
own  use  and  disposal.;  and  it  was  held  that  the  Wife 
took  the  Fund  absolutely.  And  in  another  Case, 
Chugh  V.  Wynne  {fl\  which  was  decided  by  Sir  T; 
Plumer,  the  Testator,  after  giving  several  pecuniary 
Legacies^  gaive  thjs  Interest  of  the  remainder  of  his 
Property  to  his  Mother,  for  her  life,  and,  at  her  de- 
cease to  the  Plaintiff  in  the  Cause.  It  wias  there  held 
that  the  Plaintiff  took  an  absolute  Interest  in  the 
Property,  subject  to  the  Life  Estate  of  the  Mother. 
It  appears,  therefoi^,  upon  the  plain  and  easy  con- 
struction of  these  worils,  and  merely  construing  them 
as  if  they  had  .stood  in  the  order  in  which  they  would 
have  been  placed  by  the  Testator,  if  he  had  been  more 
intimately  acquainted  with  the  English  Language,i 
that  these  is  a  sufficient  demonstration  of  intention  to 
give  that  Fund  which  woidd  have  been  requisite  for 
the  payment  of  the  Annuity  of  1,200  /.,  to  Mr.  Slater; 
and  I  am  of  opinion  that  he  is  entitled  to  that  Fund. 


The  next  question  is,  whether  he  is  entitled  to  the 
Residue  beneficially.  In  Setey  v.  Wood^  Sir  William^ 
Grtwt  intimated  that  the  gift  of  a  Legacy  in  remainder 
would,  primA  faciei  raise  a  presumption  that  the  Tes- 
tator did  not  intend  his  Executor  to  take  the  Residue 
beneficially.  In  I^n  y.  Beaver  Lord  EUon  has  ex-' 
pressed  an  opinicm  that  it  was  so  decided  for  the  first 
tine.    But  it  appears  to  me  that  Lord  Eldcm  has  not> 


(m)  1  Bro.  C.C.  532. 
(a)  laVes.  39. 


(0)  2  Madd.  188. 
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expressly  impugned  the  Judgment  of  Sir  William  Grant 
in  the  Case  referred  to ;  but  has  only  intimated  that  it 
was  the  first  decision  upon  th6  point,  and  that  the  Case 
before  him  was  not  a  Case  to  which  it  was  applicable. 
In  my  own  mind,  there  is  no  distinction  between 
a  valuable  gift  of  Personal  Estate  in  reversion,  and 
a  minuter  gift  in  possession.  If  a  gift  of  lo/.  in  pos- 
session will  exclude  the  Executor  from  taking  the  Re* 
sidue  beneficially,  why  should  not  a  gift  of  a  larger 
sum  in  reversion  have  the  same  effect*  Now  as  no 
Case  has  expressly  overruled  Seley  v.  Wood,  I  take 
that  case  to  be  law.  The  consequence  is  that  the 
gift  of  a  Legacy  in  reversion,  does  not  necessarily 
exclude,  but  only  raises  a  presumption  against  the 
Executor  taking.  Now  it  is  laid  down,  in  Gladding 
V.  rapp(p),  that,  if  a  Will  contains  an  express  de- 
claration that  the  Executor  is  to  be  a  Trustee  of  the 
Residue,  Evidence  cannot  be  received  against  that 
declaration ;  but,  if  there  be  no  express  declaration  of 
Trust  in  the  Will,  and  only  circumstances  which  afford 
inference  or  presumption  of  Trust  in  the  Executor, 
there  Parol  Evidence  is  admissible  to  rebut  that  in- 
ference or  presumption.  Now  there  is,  as  it  seems  to 
me,  no  reason  for  rejecting  the  Parol  Evidence  in 
this  Case :  and,  as  it  proves  that  it  was  the  intention 
of  the  Testator  that  the  Executor  should  have  the 
whole  of  his  Property,  subject  to  the  burdens  im- 
posed on  it  by  the  Will  and  Codicils,  I  am  bound  to 
decide  that  the  Defendant  is  entitled,  to  the  Residue, 
for  his  own  use  and  benefit,  and  consequently  that  the 
Bill  must  be  dismissed  (o). 
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(p)  5  Madd.  56. 


(0)  See  1  Will.  4,  cb.  40. 
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MEMOllANDUM. 

On  the  3d  of  June  1829  Mr.  Sugden  was  appointed 
Bis  Majesty's  Solicitor-General,  in  the  Place  of  Sir 
N.  C.  Tindal,  who  had  been  promoted  to  the  Office 
of  Chief  Justice  of  the  Court  of  Common  Pleas. 
Shortly  afterwards  Mr.  Sugden  received  the  honour  of 
Knighthood. 
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PARRY  t;.  ASHLEY.  1 899 : 

4th  June. 

Philip  parry,  by  his  WiU  dated  the  30th  of    ^T""        ' 

-w          1         r^           «...         *.i         i.«            .             Insurance. 
Xvovember  1831,  after  reciting  Articles  of  Separation  

between  himself  and  his  Wife,  whereby  he  had  agreed      A  Testator 
to  pay  to  her  an  Annuity  of  80  /.  during  her  Life,  de-  Estate  with  an* 
vised  and  bequeathed  all  his  Real  and  Personal  Estates,  Annuity  to  his 

Bobject  to  and  chargeable  with  the  payment  of  the  ^^Y' *°^' 
•'   .  ^  '^  •'  subject  thereto. 

Annuity,  to  the  Defendant,  Sarah  Ashley,  her  Heirs,  devised  it  to  S.if. 
ExecotoiB,  Administrators  and  Assigns,  and  appointed  ^"  y^>  ^"^  ^P* 

her  sole  Executrix  of  his  Will.  &cecutrix.  The 

Testator  had 
In  November  1828  the  Testator  died,  and,  in  the  insured  a  House. 

same  month,  Sarah  Ashley  proved  his  Will,  and  entered  a  few^MonUis 

into  possession  of  his  Real  Estate,  and  possessed  her-  after  his  Death, 

self  of  dl  his  Personal  Estate.    After  the  Testator's  rgj^^^^f  5^ 

decease*  the  Annuity  became  in  arrear,  upon  which  Soon  afterwards 

the  Bill  in  this  Cause  was  filed,  by  the  Widow,  charging  the  House 

that  the  Defendant  Ashley  was  not  possessed  of  any  ^h^i^  ^f  ^jg  r^al 

Property  except  what  she  took  under  the  Will,  and  Estate  was 

that  she  was  wasting  and  misapplying  the  Assets,  and  burnt  down, 

praying  that  the  Will  might  be  established,  and  the  Money  was  or- 

Trusts  thereof  performed,   that  the   usual  Accounts  dered  to  be  paid 

might  be  taken,  that  the  Plaintiff's  Annuity  might  be  ^  Motion  by 
paid   and   the  future  payment  thereof  secured,  that  the  Widow,  in 

a  Receiver  might  be  appointed  to  get  in  the  outstand-  f  ^"^^  insiituted 

o  rr  &  by  her  against 

ing  Estate  of  the  Testator,  and  that  the  Defendant  s,  A.  for  the 

might  be  restrained  from  receiving  the  Personal  Estate  Administration 
J    t     T>  i.  .1     T»     1  -r^  .  X  of  the  Testator  s 

and  the  Rents  of  the  Real  Estates.  Estate. 

In  May  1829,  after  the  Bill  was  filed,  and  before 
the  Defendant  had  put  in  her  Answer,   a  Tarern  of 
Vol.  III.  H 
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which  the  Testator  was  seised  at  the  date  of  his  Will 
and  at  his  death,  and  which  constitttted  the  whole  of 
his  Real  Estate,  was  bnmt  down*.  It  appeared  that 
the  Testator  had  insured  the  House  for  1,200/.,  and  the 
Furniture  and  other  Effects  therein  for  800  L  The 
Plaintiff,  accordingly,  filed  a  Supplemental  Bill  alleging 
that,  if  the  Defendant  was  permitted  to  receive  those 
Sums,  the  Plaintiff  would  be  in  danger  of  losing  the 
benefit  to  which  she  was  entitled  under  the  Will,  and 
praying  that  the  Insurance  Company  (who  also  Were 
made  Defendants)  might  be  ordered  to  pay,  the  Sums 
due  on  the  Policy,  into  Court,  and  might  be  restrained 
from  paying,  to  the  Defendant  Ashley,  and  that  she 
might  be  restrained  from  receiving,  those  Sums. 


The  Plaintiff  now  moved  for  an  Injunctron,  against 
Mrs.  Ashley  and  the  Insurance  Company,  in  the  terms 
of  the  prayer  of  the  Supplemental  Bill,  and  that  the 
Insurance  Company  might  be  at  liberty  to  pay  the 
Sums  due  on  the  Policy,  into  Court.  The  motion 
was  supported  by  an  Affidavit,  made  by  the  Plaintiff, 
und  verifying  the  abovementioned  allegations  in  the 
Bilk. 


Mrs.  Ashley  made  an  Affidavit,  in  which  she  stated 
that  the  Testator  had  no  Real  Estate  except  the 
Tavern,  but.  that  he  was  possessed  of  some  Personal 
Estate,  including  part  of  the  Furniture  and  Effects  ia 
the  Tavern,  but  not  of  considerable  value :  That,  for 
some  years  previous  to  the  Testator's  death,  she  was 
in  possession  of  the  Tavern,  as  a  Tenant  to  the  Tes- 
tator: That  the  greater  part  of  the  Furniture  and 
Effects,  and  all  the  Stock  therein  belonged  to  her :  That 
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she  possessed  herself  of  the  Testator's  Personal  Estate, 
but  not  of  considerable  value :  That,  in  February  181  g, 
the  Testator  insured  the  Tavern  and  ihe  Furniture  and 
Effects  therein,  for  the  Sums  before  mentioned,  and 
continued  to  pay  the  Premium  up  to  his  death :  That, 
in  November  1836,  she  became  Tenant  of  the  Tavern  to 
the  Testator,  and  purchased  and  paid  for  part  of  the 
Furniture  and  Effects:  That  the  Testator  continued 
to  pay  the  Premium  for  her  benefit :  That  the  Policy 
expired  on  the  35th  of  March  1829,  and  that,  on.  die 
19th  of  the  same  month,  she  renewed  it  out  of  her  own 
Money.  And  she  submitted  that,  therefore,  the  Money 
due  on  the  Policy  would  not  belong  to  the  Testator's 
Estate,  but  to  her,  and  more  particularly  such  part 
thereof  as  was  due  in  respect  of  the  Furniture  and 
Effects.  She  denied  that,  if  she  were  permitted  to 
receive  the  Insurance  Money,  the  same  would  be 
wasted  or  misapplied,  for  that  she  intended  to  apply 
the  same  in  rebuilding  the  Tavern  and  restoring  the 
Furniture  and  Effects,  by  which  meaps  the  PlaiQtiff^s 
Annuity  would  be  amply  secured;  and  she  said  that 
she  had  no  means  of  rebuilding  the  Tavern,  or  of  paying 
the  Annuity,  except  with  the  Insurance  Money :  and 
she  denied  that  she  was  an  insolvent  or  irresponsible 
person,  or  that  she  had  misapplied  the  Testator's 
Assets. 
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The  SoticitOT'General  and  Mr.  Stuart  for  the  Plaintiff, 
in  support  of  the  Motion,  cited  Norris  v.  Harrison  (a).   ' 

« 

Mr.  Titmey  for  the  Defendant  Mrs.  Ashley. 
Mr.  FhiUimore  for  the  Insurance  Company. 


{a)  3  Madd.  268, 
H  2 
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1829-  '^^  VrGE-CHANCBtEOlt  :-* 

111  this  Caae  the  Testator  has  created  a  general 
Charge,  by  way  of  Annuity,  in  farour  of  the  Plaintiff 
upon  air  his  Real  and  Personal  Property,  subject  tO' 
which  it  is  given  ixy  the  Defendant  Mrs*  Ashley,  who  is 
also  made  Executrix,  I  shall  not  enter  into  the  ques^ 
tion  whether  she*  was  bound  to  renew  the  Policy  of 
Ilasurance^  or  not.  The  fact  is  that  she>  being  the 
Executrix,  did  renew  it,  and  therefore  I  must  hold 
that,  primSfaeie,  she  renewed  it  in  the  character  in 
which  she  was  entitled  to  renew  it,  namefy,  aa  Execu«^ 
trix.  The  inclination  of  my  opinion  is  that  the  pro* 
oeeds  of  the  Policy  cannot  be  considered  as  part  oF 
the  Testator^s  general  Personal  Estate,  but  that  they 
are  affected  with  a  IVust  for  the  benefit  of  the  Parties- 
interested  in  the  Real  Estate.  And,  primS  facie,  there 
18  so  much  ground  for  holding  that  the  proceeds  of  the- 
Policy  are  a  substitution  for  the  Property  charged,, 
that  the  Order  ought  to  be  made  according  to  the^ 
notice  of  motion^ 

Motion  granted^ 
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LEITH  i;.  WILDM AN.  i^JhSL 

The    Bill    was    filed    in    1826.    The    Defendanta,       Practice. 

Kyuasion  and  othere,  had  answered,  and  their  Answers  

had  been  replied  to.    On  the  19th  of  April  1828  (three      On  19th  April 

days  before  the  New  Orders  came  into  operation)  the  *?^?  Plaintiff 

^  *  obtained  an 

Plaintiff  obtained  an  order  to  withdraw  the  Replication  Order  to  with- 

and  amend ;  and,  under  that  Order,  he  amended  the  Bill  draw  Replica- 
in  or  about  November  1828,    Some  of  the  other  De-  Ji^^ei^Td"  ' 
fendants  had  not  answered.    Afterwards,  in  May  1829,  accoidingly. 

the  Plaintiff  obtained  an  Order  to  amend,  upon  a  motion  *°  *?*^'  ^*  - 

i.  _,     ^  .  .     ,    1  *^     ,.       .      ,     ,   obtained,  as  of 

of  .course.    The  Order  recited  that  a  Replication  had  course,  another 

been  filed  to  the  Answer  of  Kyneuton  and  others,  but  Order  to  amend. 

that  it  had  been  withdrawn  under  an  Order  dated  the  ^i^^g^  ^^ 

19th  of  April  1828,  and  that  the  Plaintiff  had   not  second  Order 

obtained  any  Order  to  amend.  refused,  the  first 

^  having  been 

made  before 
Mr.  Sugden  and  Mr.  Ellis,  for  Kynaston  and  others,  the  New  Orders 

moved  to  discharge  the  Order  to  amend.  They  said  Qp^i^^ion 
that  the  allegation  that  the  Plaintiff  had  not  ob- 
tained an  Order  to  amend,  was  false,  and  that  the 
Plaintiff  was  not  entitled,  under  the  New  Orders,  to  an 
Order  to  amend  as  of  course,  where  he  had  previously 
obtained  an  Order  to  amend,  particularly  as  it  was 
after  Replication. 

Mr.  Jacob,  for  the  Plaintiff,  argued  that  the  first 
Order  to  amend  having  been  obtained  before  the  first 
day  of  Easter  Term,  1828,  was  not  to  be  reckoned,  and 
that,  the  Replication  having  been  withdrawn,  the  Cause 

«3 
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was,  for  the  Purposes  of  the  New  Orders,  to  be  con- 
sidered as  it  stood  on  the  first  day  of  Easier  Term 
1828,  that  is,  as  a  Cause  without  Replication. 

The  Vice-chancellor  said  Uiat,  notwithstanding  one 
Order  to  amend  was  obtained  before  JBos^^Term  1828, 
the  Plaintiff  was  entitled  to  another  Order  to  amend,  as 
of  course ;  and  that,  as  the  Replication  was  withdrawn 
before  the  first  day  of  Easter  Term  1828,  the  circum- 
stance of  its  having  been,  preyiously  filed,  did  not 
prevent  the  Plaintiff  from  obtaining  the  second  Order : 
That  the  recital  that  the  Plaintiff  had  not  obtained 
any  Order  to  amend,  was  inaccurate  in  form,  but  not 
substantially  wrong. 

Motion  refused. 
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NOEL  r.BEWLEY.  1829: 

33d  June. 

J5Y  an  Indenture  of  the  31  at  January  1711  and  made     Pruumpiunu 
lietween  Thomas  Edwin,  of  the  first  part«  Joseph  Webb^      GratUor  atul 
of  the  second  part,  and  John  Askew  of  the  third  part.        Grantee. 
in  consideration  of  600/.  .paid  by  Askew  to  Edwin,      in  1711  a 
being  the  Debt  of  Webb,  Edwin  assigned  and  WelA  Mortgage,  for 
confirmed,    the    Manor  and   Avowson  of   Uddiard  ww™ade  to!? 
MiUicent,  and  certain  other  Hereditaments  in  Wiltshire,  In  i7i3aMort- 
to  Askew,  for  the  remainder  of  a  term  of  498  years,  ff^p*"  ^^  ^^ 
which  commenced  in  the  year  1710,  subject  to  redcmp-  made  to  S,  in 
tion  on  payment  of  600  /.  and  Interest.    In  March  1711,  '^^^^  ^^  A. 
Webb  charged  the  Premises  with  the  payment  to  Askew  term  was  as- 

of  the  further  Sum  of  400/.  and  Interest.  signed  to  C.  in 

*  Trust  for  A.  to 
attend  &c  and 
By  Indentures  of  Lease  and  Release  of  the  23d  and  then  the  Equity 

34th  of  May  1712,  made  between  Sir  J.  Tiltie  of  the  of  Redemption, 
first  part,  Webb  of  the  second  part,  and  John  Shiers  of  ^eyed  to  A.    la 
the  third  part,  after  reciting  a  prior  Mortgage  in  Fee  1717  ^4.  recit- 

of  the  Premises  made  by  Webb  to  Sir  J.  Tillie,  Tillie  in  ^"?  ^^^}  ^^  ^*« 

•^  ^  '  8ei8ed  \n  Fee 

consideration  of  166/.  13  s.  6  a.  which  was  then  due  subject  to  a 

to  him  upon  that  Mortgage,  and  which  was  paid  by  Lease  for  99 

*  ''   years  made  bv  a 

Shiers,  conyeyed,  and  Webb  released  and   confirmed  p^or  Owner 

the  Premises  unto  Shiers  and  his  Heirs,   subject  to  grants  and  con- 
redemption  on  payment  of  i66i.  13s.  6d.  with  In-  lu^'jj,^^ 

terest.  Owners  in  their 

Wills  and 
Deeds,  used  terms  adapted  to  pass  the  legal  Estate,  granted  Leases 
for  long  Terms  and  exercised  other  Acts  of  Ownership.    A  recon  veyancd 
of  the  Legal  Fee  was  presumed,  w  Z  /h  V  ^'^^  J)^'  C /dt^j  /.V-  W 

A  Contingent  Remainder-man  conveyed  his  Interest  to  secure 
a  Debt;  the  Remainder  was  afterwards  destroyed  by  the  Tenant  of  the 
prior  Estate ;  the  Remainder-man  afterwards  acquired  a  new  Interest  in 
the  Property,  under  the  Will  of  that  Tenant.  Held  that  it  was  available 
to  the  Creditor.  ^  ^^    1  /3  ir'  ^^  //^    *^  /^^ 

JLf      i  .  ^  /  . 
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By  an  Indenture  of  the  i6th  of  June  1712,  and  made 
between  fVebb  of  the  first  part,  Askew  of  the  second 
part  and  Skiers  of  the  third  part,  after  reciting  the 
prior  Mortgage  Deeds,  and  that  the  166/.  13«.  6d* 
was  the  Money  of  Askew,  and  that  the  name  of  Shiers 
was  only  made  use  of  in  Trust  for  Askew,  and  that  Webb 
had  borrowed,  from  him,  the  further  Sum  of  813  /.  which, 
together  with  the  Sums  before  lent  and  the  Interest 
thereof  to  that  time,  made,  in  the  whole,  2,000  /. :  TFeftfr 
demised  the  Premises  to  Askew,  for  the  remainder  of  the 
term  of  498  years,  subject  to  redemption  on  payment  of 
2,000  /•  and  Interest,  and  Shiers  covenanted  that  he,  his 
Heirs  and  Assigns  would,  at  the  request  of  Askew,  his 
Executors,  Administrators  and  Assigns,  do  all  such 
Acts  as  should  be  required  for  further  assigning  the  Trust 
created  as  aforesaid.  In  Nov.  1712,  TFe&ft  charged  the 
Premises  with  the  payment,  to  Askew,  of-  the  further 
Sum  of  300/.  and  Interest. 


By  an  Indenture  of  the  7th  of  June  17141  and  made 
between  Askew  and  Shiers  of  the  first  part,  Webb  of  the 
second  part,  and  John  Casson  of  the  third  part,  after  re- 
citing the  prior  Deeds,  and  that  the  2,000/.  and  300  /., 
and  Interest  had  not  been  paid,  and  that  Askew,  had 
agreed  with  Webb  for  the  purchase  of  the  Equity  of 
Redemption  of  the  Premises,  Askew  assigned  the  Pre- 
mises to  Casson,  for  the  residue  of  the  term  of  498  yearsj^ 
in  Trust  for  Askew,  his  Heirs,  Executors,  Adminis- 
trators and  Assigns,  and  to  attend  the  Inlieritance : 
and  Shiers  covenanted  that  he,  his  Heirs  and  Assigns 
would  stand  seised  of  the  Premises  conveyed  and  as- 
signed to  him,  in  Trust  for  Askew,  his  Heirs  and 
Assigns. 
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By  Indentures  of  Lease  and  Release  of  the  8th  and 
gth  of  June  17149  and  made  between  Webb  of  the  one 
party  and  Askew  of  the  other  part,  Webb,  in  considera* 
tk>n  of  3^00/.  13  f.  4  J.  paid  to  him  by  Askew ,  con* 
veyed  the  Premises  to  Askew,  his  Heirs,  Executorsi 
Administrators  and  Assigns.  And  Webb,  covenanted 
that  the  Premises  were  free  from  all  Incumbrances, 
except  the  Term  o|  498  years. 


Askew,  who  afterwards  became  Sir  John  Askew, 
Knight,  continued  in  possession  of  the  Premises  so  con- 
veyed to  him,  till  his  death.  By  his  Will,  dated  the  6th 
of  August  1739,  he  devised  the  Advowson  of  lAddiard 
MilUceni  to  A.  Kettelby,  S.  Cranmer  and  John  Husey, in 
fee,  upon  Trust,  during  the  life  of  his  Daughter,  Catherine 
Myers,  to  present  such  person  to  the  Church  as  they 
and  she  should  approve  of,  and,  after  her  death,  to  pre- 
sent such  persons  as  the  Heir  Male  of  her  body  and 
the  Trustees  should  appoint,  and,  for  want  of  such 
Heir,  in  Trust  for  the  sole  direction  and  appointment  of 
the  Trustees  and  their  Heirs  and  the  right  Heirs  of  the 
Testator :  and  he  devised  the  Manor  of  Uddiard  MiU 
Hceni,  and  all  his  other  Estates  in  the  County  of  Wilts, 
and  their  Appurtenances  and  all  his  Estates  situate  in 
Braughton  and  Dunnerdale  in  Lancashire,  and  all  his 
other  Freehold  and  Copyhold  Estates  in  England,  to 
his  Brother,  Ferdinando  Askew,  his  Heirs  and  Assigns, 
subject  to  the  payment  of  his  Debts  and  Legacies,  and 
upon  condition  that  F.  Askew  should  not  sell  the  Manor 
or  Estate  at  Uddiard  Millicent  without  the  consent  of 
the  Testator's  Executors,  and  that  he  should  keep  the 
same  in  repair,  and  maintain  and  keep  all  the  privileges 
belonging  to  the  same,  and  provided  that  be  should, 
a^  soon  as  conveniently  might  be  after  the  Testator's 
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decease,  BorreDder  all  the  Estates  in  Braughion  and  Dun- 
ntrdak^  and  all  the  Estates  mBnmghion  which  his  Mother 
heldi  after  her  decease,  to  WiUiam  Myers,  his  Son-in- 
law,  to. hold  to  the  said  William  Myers,  according  to  the 
custom  of  the  Manor :  and,  in  case  of  Ferdimmdo  Askew 
refusing  to  comply  with  the  pnmso,  the  Testator  de- 
clared his  Will,  so  far  as  it  related  to  Ferdimmdo  Askew, 
to  be  null  and  void ;  and,  in  that  case,  gave  and  devised 
the  Estate  at  liddiard  MilUcent,  to  his  Executors  their 
Heirs  and  Assigns  subject  to  the  same  restrictions  and 
proviso :  and  he  appointed  Keitleby,  Cranmer,  Husey  and 
William  Myers  Executors  of  his  WilL  Mrs.  Myers  after- 
wards died  without  issue ;  and  P.  Askew  then  became 
the  Testator's  heir.  He  continued  in  possession  of  the 
Estates  devised  to  him,  till  his  death.  By  his  Will,  dated 
the  2d  Oct.  1782,  he  devised  the  Advowson  unto  and 
to  the  use  of  his  Grandson  Sir  Charles  BurreU  Bluni,  his 
Heirs  and  Assigns,  and  all  his  other  Hereditaments,  to 
his  Wife,  Mary  Askew,  for  life,  and,  after  her  decease, 
to  his  Daughter  Mary  Blunt,  and  her  Assigns,  for  life, 
with  remainder  to  the  use'oF'all  and  every  of  tbe  Chil- 
dren of  his  Son-in-law  Henry  Blunt,  on  the  body  of  his 
Daughter  Mary  Blunt  to  be  begotten,  as  should  bejiv- 
ingfat  the  time  of  the  decease  of  the  survivor  of  his 
Wife  and  Daughter,  as  Tenants  In  Common,  in  Fee,  and, 
in  de&ult  of  such  Issue,  to  his  own  right  Heirs. 

Ferdinando  Askew  died  in  October  1 783,  and,  upon 
the  decease  of  Mary  Askew,  which  happened  in  Novem- 
ber 1784,  Mary  Blunt,  who  was  the  only  Child  and  Heir 
of  F.  Askew,  entered  into  possession  of  the  Estates  as 
Tenant  for  life  under  her  late  Father's  Will. 

Sir  C.  B.  Blunt,  whok  was  the  only  child  of  Henry 
and  Mary  Blunt,  having  become. indebted  to  the  firm  of 
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Sir  G*  Noel  4r  Co.  Bankers  in  London,  by  an  Indenture 
dated  the  30th  of  December^  iSoa,  and  made  between 
Sir  C.  B..Bluni  of  the  first  part,  Noel  ^  Co.  of  the  se- 
cond party  and  Joseph  Ward  of  the  third  part,  after  recit- 
ingihe  Will  of  FerdinandoAskeWfShC.  B.  Bbmt  granted, 
unto  and  to  the  use  of  Ward  and  his  Heirs,  the  remain- 
der of  him  Sir  C  B.  Blunt,  expectant  on  the  decease  of 
bis  Mother  in  the  event  of  his  surviving  her,  of  and  in 
the  capital  Messuage  of  Uddiard  MilHcent  and  the 
other  Estates  late  of  Ferdinando  Askew,  upon  certain 
Trusts  for  securing  to  Noel  4r  Co.  the  Sums  which 
they  had  then  advanced,  or  might  thereafter  advance 
for  Sir  C.  B.  Blunt ;  and  Sir  C.  B.  Bluni  covenanted, 
for  further  assurance,  in  the  usual  manner. 


In  March  1813  Noel  4r  Co.  filed  a  Bill  against  Josqph 
Ward  and  Mary  Blunt  (Sir  C.  B.  Bhmt  being  then  re- 
sident abroad),  praying  for  an  account  of  what  was  due 
to  them  in  respect  of  the  Balance  of  their  Account  witb 
Sir  C.  J3.  Blunt,  and  that  the  Trusts  of  the  Indenture 
of  the  30th  of  December  1802  might  be  carried  into 
execution*  After  Mary  Blunt  had  put  in  her  Answer 
to  this  Bill,  the  Suit  was  abandoned,  by  agreement 
between  the  Parties. 


By  Indentures  of  Lease  and  Release  of  the  1st  and  )C 
sd  of  July  1817,  and  made  between  Mary  Blunt  of  the 
one  part,  and  Samuel  Waller  of  the  other  part,  after 
reciting  that  Mary  Blunt  was  desirous  of  barring  all 
Contingent  Remainders  in  the  Manor  and  Heredita- 
ments devised  to  her  by  the  Will  of  Ferdinando  Askew, 
she  conveyed  the  Manor  and  other  Hereditaments  to 
Waller  in  Fee,  in  Trust,  to  reconvey  the  same  to  her  in 
Fee ;  and^  by  Indentures  of  tlie  3d  and  4th  days  of 
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the  same  month,  the  Reconveyaiice  was  made  ao- 
oordingly. 

Mary  Bhmt,  by  her  Will  dated  the  8th  of  March 
183O9  after  reciting  the  Indentures  of  July  1817,  devised 
the  Manor  and  othw  Hereditaments  comprised  in  those 
Deeds»  and  all  her  other  Estates  in  Great  Britain,  to 
Bergamin  Bewley  and  John  Champion  Waller ,  in  Fee, 
upon  Tmst  to  sell  so  much  thereof  as  they  should  deem 
necessary,  and  out  of  the  Monies  to  arise  by  such  Sale 
to  pay  her  Debts,  and  Funeral  Expenses,  or  so  much 
thereof  as  her  Personal  Estate  should  be  insafficient  to 
pay ;  and  she  declared  that  her  Trustees  should  stand 
possessed  of  such  part  of  the  Manor  and  other  Here* 
ditaments  as  should  not  be  sold,  and  of  the  residue  of 
the  Money  to  arise  by  such  Sale,  and  the  residue  (A 
her  Penonal  Estate,  after  payment  of  her  Debts  and 
Funeral  Expenses,  upon  Trust  to  pay  two  third  parts 
of  the  yearly  produce  thereof,  from  time  to  time  as  the 
same  should  be  received,  into  the  hands  of  her  Son, 
Sir  C.  B.  Bbmi,  during  his  life :  Provided  that  his 
receipt  only  should  be  a  good  discharge,  to  the  Tru»- 
t^es,  for  the  Annuity,  and  that  the  same  should  be  for 
his  personal  maintenance  and  support,  and  without 
any  power  for  him  to  anticipate  or  encumber  the  grow- 
ing payments  thereof,  or  to  dispose  of  the  same,  and  so 
that  the  same  might  not  be  liable  to  his  Debts,  Con- 
tracts or  Engagements:  And)  as  to  the  remaining  one* 
third  part  of  the  said  yearly  produce,  during  the  life 
of  her  Son,  to  pay  the  same  to  her  (Grandson  WilUam 
Oake$  Blunt ;  and,  after  the  decease  of  her  Son,  upon 
Trust  to  convey  so  much  of  the  Estates  as  should  then 
remain  unsold,  and  to  transfer  the  Securities  on  which 
the  Monies  produced  by  the  Sale  should  be  invested. 
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t»  fFm  O.  Blunt  absolutely ;  and  ehe  appointed  Bayamin 
B€wUy  and  J.  C«  Waller  her  Ezecutora^ 

Mrs.  £/tfii/  died  in  January  1893,  leaving  SirC.JB. 
Bhmt  and  William  Oakei  Blunt  her  surviving. 

On  the  14th  of  May  following  Sir  G.  Noel,  and  the 
ether  Parties  then  entitled  to  the  Balance  due  from  Sir 
C.  B.  Bhint,  on  his  Banking  Account,  filed  a  Bill  against 
the  Executors  and  Trustees  of  Mrs.  Bbmt^s  Will,  and 
also  against  Sir  C.  jB»  Bluut  and  William  Oakes  Blunt^ 
charging  that  the  Contingent  Remainder  of  Sir  C*  JB« 
Blunt,  under  the  Will  of  Ferdinando  Askew,  was  not 
harred  by  the  Deeds  of  July  1817,  because  F.  Askew, 
at  the  time  he  made  his  Will,  had  not  the  legal  Estate 
in  the  Hereditaments  thereby  devised,  but  that  the 
same  was  then  outstanding,  either  in  John  Skiers  or 
John  Casson,  or  his  Heir  or  Devisee,  as  a  TVustee  for 
jP.  Askew,  and  that,  therefore,  Mary  Bhmt  could  not 
destroy  the  Contingent  Remainder,  the  same  being 
preserved  by  the  outstanding  Legal  Estate :  That  if 
the  Contingent  Remainder  was  destroyed  by  the  Deeds 
of  July  1817,  Sir  C.  B.  Bluntznd  William  Oakes  Bluni 
ought  not  to  derive  any  benefit  under  Mrs.  Blunt^s 
Will:  That  those  Deeds  were  executed  for  the  sole 
purpose  of  defeating  the  Trust-deed  of  the  30th 
December  180s,  and  were  a  violation  of  the  Agreement 
vnder  which  the  prior  Suit  was  abandoned :  That  the 
PlaintiiSb  ought  not  to  be  deprived  of  the  benefit  of  the 
Trust-deed,  but  ought  to  be  declared  entitled  to  what- 
ever interest  Sir  C.  i).  Blunt  and  Wiltiam  Oakes  Bluni 
took  under  Mrs.  Blunts  Will.  The  Bill  prayed  that 
Bewley  and  J.  C.  Waller  might  be  decreed  to  deliver 
up,  to  the  Plainti&,  the  possession  of  the  Estates  de-^ 
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vised  by  Mary  Bbmt'B  Will,  and  that  Sir  C.  B.  Ehmi 
and  William  Oake$  Blunt  might  account  to  them  for 
the  Rents  and  Profits  since  the  death  of  Mary  Bluni : 
but  in  case  the  Court  should  be  of  opinion  that  the 
Indentures  of  July  1817  had  the  effect  of  barring  the 
contingent  Interest  of  Sir  C.  B.  Blunt,  then  that  the 
Plaintifis  might  be  declared  entitled  to  the  Interest  of 
Sir  C.  B.  Blunt  and  William  Oaken  Bhmt  under  the 
Will,  and  that  all  proper  directions  might  be  given  for 
effectuating,  as  far  as  possible,  the  Trusts  of  the  Deed ' 
of  the  30th  of  December  1802,  and  the  payment  of  the 
demand  of  the  Plaintiffs. 


The  Defendants  Bewley  and  Waller  set  forth,  in 
their  Answers,  all  the  Deeds  and  Instruments  before 
stated,  which  were  executed  prior  to  the  death  of  Sir 
John  Askew,  and  submitted  that,  under  the  circum- 
stances, Ferdinando  Aikew  had,  or  ought  to  be  pre- 
sumed to  have  had  the  Legal  Estate  in  the  Premises 
at  the  time  when  he  made  his  Will ;  and  they  also  sub- 
mitted that  the  Phuntifis  were  not  entitled  to  any  relief 
against  them  in  a  Court  of  Equity,  or,  if  the  Plaintiffs 
had  any  right  against  them  in  the  Estates  in  question, 
that  they  ought  to  establish  such  right,  at  Law,  before 
they  could  be  entitled  to  any  relief  in  Equity. 


A  Witness  examined  for  the  Defendants  Bewley  and 
Waller,  deposed  that  Mrs.  Blunt  and  her  Husband 
occasionally  resided  in  the  Mansion  House  in  Liddiard 
MiUicent,  and  that  she  acted,  in  every  respect,  as  the 
Owner  of  the  Estate,  and  as  Lady  of  the  Manor :  That 
he  once  went,  with  one  of  the  Gamekeepers,  to  a  neigh- 
bouring Town,  to  apply  for  a  Certificate,  in  the  name 
of  Mrs.  Blunt,  as  Lady  of  the  Manor :  That  all  the 
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repairs  on  the  Estates  were  done  by  her  orders,  and 
paid  for  by  her;  that  the  Rents  of  the  Farms  were  paid 
to  her;  and  that  she  gave  directions  for  felling  Timber 
on  the  Estates. 

Counterparts  ofLeases  of  different  parts  of  the  Estates 
were  also  prodaced,  at  the  hearing  of  the  Cause,  on  the 
part  of  the  Defendants.  The  first  of  these  Leases  was 
dated  in  November  1717,  and  made  between  Sir  John 
Aikew  of  the  one  part^  and  Thomas  Gardiner  of  the  other 
part,  and  after  reciting  a  Lease  of  part  of  the  Estates  made 
in  1713,  by  JosqA  Webb  to  Gardiner,  for  ninety-nine 
years,  and  that  some  doubt  had  arisen  whether  Webb  had 
good  right  to  grant  that  Lease,  but  that  Sir  John  Askew 
being  then  entitled  to  the  Reversion  and  Inheritance  of 
the  demised  Premises  expectant  on  the  determination  of 
the  term  of  ninety-nine  years,  had  agreed  to  confirm  it. 
Askew  demised,  ratified  and  confirmed  the  Premises,  to 
Gardiner,  for  the  remainder  of  the  Term  of  ninety-nine 
years,  at  the  Rent  and  subject  to  the  Covenants  re- 
served and  contained  in  the  recited  Lease. 


Ill 


itog. 


Another  of  the  Leases  so  produced  was  dated  in 
1 730,  and  contained  a  demise,  of  a  Cottage  and  small 
Plot  of  Ground,  for  two  years. .  The  other  Leases  were 
made  by  Mr.  and  Mrs.  Blvmt,  and  contained  demises 
for  sixty  years,  if  Mrs.  Blunt  should  so  long  live. 

The  Solidtor^General  and  Mr.  Bridget,  for  the  Plain- 
tifis,  said  that  a  Conveyance  of  the  Legal  Estate  could 
not  be  presumed  in  this  Case,  as  the  effect  of  such 
a  presumption  would  be  to  destroy  an  Estate,  and 
would  therefore  be  against  right :  That  the  Court  had 
not  sufficient  Evidence  before  it  to  enable  it  to  come 
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to  that  conclusion :  That  the  Defendants  ought  to  show 
to  whom  they  would  presume  the  Keconreyance  to 
have  been  made  :  That  the  circumstances  of  tlie  An- 
cestors of  Mrs.  BlufU  living  on  the  Estate,  and  grant- 
ing Leases,  and  of  her  taking  out  a  certificate  in  the 
name  of  the  Gamekeeper,  were  not  sufficient  to  afford 
the  presumption ;  but  that  a  course  of  dealing  with  the 
Property  ought  to  be  shown,  in  which  it  was  assumed 
that  the  Party  had  the  Legal  Estate :  That  a  Recon- 
veyance to  Sir  John  Askew^  who  was  the  Purchaser, 
could  not  be  fiiirly  presumed,  and  that  the  presumption 
could  not  be  made  after  the  date  of  F.  Askew*s  Will : 
That  the  Fee  Simple  of  the  Estate  was  placed  on  the 
same  footing  as  the  Term  which  was  vested  in  Catson ; 
and,  as  a  surrender  of  the  Term  could  not  be  presumed, 
80  neither  could  a  reconveyance  of  the  Fee :  That,  at 
all  events,  the  Plaintiflb  were  entitled,  under  the  Cove- 
nant, by  Sir  C«  B.  Blunt,  for  further  assurance,  in  the 
Deed  of  1802,  to  have  the  Interest  which  he  took 
under  Mrs.  Biuni^H  Will,  conveyed  to  them,  Mrs.  Blunt 
having  given  him  that  interest,  in  order  to  repair  the 
wrong  which  she  had  done  him  by  destroying  the  Con- 
tingent Remainder,  Taylor  v.  Debar  (a) ;  Morse  v.  FduUc- 
Iter  (6);  Seaboume  v.  Powell  (c):  That,  in  the  first  of 
those  Cases,  the  Title  under  which  the  new  Estate  was 
acquired,  was  in  direct  opposition  to  the  Title  to  the 
original  Estate,  and  that,  therefore,  a  stronger  authority 
could  not  be  cited. 


Mr.  Pepys  and  Mr.  Bethell  for  the  Defendants  Bewley 
and  Waller,  contended  that  the  Evidence  which  had 
been  given  and  the  Documents  which  had  been  pror 

(a)  1  Ca.  Ch.  374;  and  2  Ca.Ch.  213. 

(b)  .1  Anst.  11.  (c)  3  Vem.  11. 
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daced,  on  the  part  of  the  Defendants,  were  sufficient  18^29. 

to  authorize  the  Court  to  presume  a  reconyeyance  of  '        ^       ^ 

the  Legal  Estate ;  and  that,  therefore,  tlie  Contingent  ^^^'' 

Remainder  limited,  to  Sir  C.B.Blufit,  by  the  Will  of  „    ^' 

oCWLEY 

F.  Askew,  was    destroyed.     They  cited    HiUary  ▼• 
Waller  (d),  Emery  v«  Grocock  {e\   and  Cooke  v.  5ot 

Mr.  Bickersteth  for  the  Defendant  W.  O.  Blunt. 

Sir  C.  J3.  Blunt  still  remained  out  of  the  jurisdiction 
of  the  Court. 

The  Vice-Chancellor  : 

The  first  question  in  this  Case  is,  whether  under  the 
circumstances  which  appear  in  Evidence^  I  am  at  lib^rty 
to  presume  that  there  was  a  reconveyance  of  the  Legal 
Estate,  it  having  been  admitted  that  the  Contingent 
Remainder,  limited  by  the  Will  of  Ferdinando  Askew, 
would  be  barred,  by  the  Deed  of  1817,  unless  the  Legal 
wais  outstanding. 


Now,  with  respect  to  that,  it  appears  that,  in  the 
year  1711,  a  Mortgage  Term  became  vested  in  John 
Askew,  and,  in  1712,  a  Mortgage  in  Fee  was  made  to 
a  Person  of  the  name  of  Skiers,  and,  in  June  of  the 
same  year.  Skiers  declared  that  the  Money  secured  by 
the  Mortgage  so  made  to  him,  was  the  Money  of 
Askew,  and  that  his  name  was  only  made  use  of  in 

(d)  19  Ves.  939.  W  Madd.  &  Geld.  54. 

(/)  9  Sim.  &  Stu.  154.  See  Mathews  on  Pretamption,  907, 
et seq. ;  and  Sugd.  Vend. 394,  8th  Edit.     2  S^ £^^/f  S^, 
Vol.  III.  Zn^%Otlciy^o^    ^  y^i 
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Trust  for  Aikew,  and  that  he  would  do  all  such  acts  as 
should  be  required,  by  Askew,  for  further  assigning  the 
Trust  Then,  in  17149  previous  to  ^sfteio's  purchasing 
the  Equity  of  Redemption  in  Fee,  the  Term  is  assigned 
to  Casion  in  Trust  for  Askew,  and  to  attend  the  Inheri- 
tance ;  and,  shortly  afterwards,  the  Equity  of  Redemp- 
tion is  conveyed  to  Askew ;  so  that  there  was  no  further 
benefit  to  arise,  to  the  Owner  of  the  Inheritance,  from 
keeping  the  Legal  Estate  outstanding. 


It  appears,  by  the  recital  in  the  Lease  of  j8i7»  that 
there  had  been  a  Lease  previously  made,  by  the  Person 
who  was  the  Owner  of  the  Estate,  prior  to  the  Con- 
veyance to  Askew,  and  that  some  doubt  had  arisen,  in 
the  mind  of  the  Lessee,  whether  the  Lease  was  a  good 
one;  and  then  it  is  recited  that  Askew,  being  the 
Owner  of  the  Reversion  and  Inheritance  expectant  on 
the  determination  of  the  Lease,  had  agreed  to  confirm 
it,  and,  accordingly,  he  uses  general  terms  of  confirma- 
tion and  grant,  for  the  purpose  of  setting  up  that  prior 
Lease  for  gg  years.  That  was  a  clear  act  of  dominion, 
and  of  such  a  nature  as  that  it  could  not  answer  the 
object  of  the  Lessee  unless  it  passed  the  Legal  Estate,  and 
therefore,  it  seems  to  me  to  afford  a  strong  reason  for 
presuming  that  the  Legal  Estate  was  not  outstanding. 
Then  there  were  subsequent  Leases  granted,  not  merely 
from  year  to  year,  but  for  long  periods  of  time ;  and 
it  is  fair  to  infer  that  those  Leases  were  intended  to 
comprise  that  which,  upon  the  face  of  them,  they 
appear  to  pass.  And,  if  anything  is  to  be  deduced  from 
the  terms  used,  in  the  Deed  of  1802,  it  appears  to  me 
that  that  Deed  does,  of  itself,  afford  a  strong  inference 
that  the  Legal  Estate  was  not  outstanding ;  because  it 
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commences  with  a  recital  that  Ferdinando  Askew,  by  his 
Will,  which  was  duly  executed,  gave  and  devised  unto 
and  to  the  use  of  Mary  Askew,  Sui.  The  intention  of 
Ae  grantor  to  convey  the  Contingent  Remainder  is 
next  recited,  and  that  Remainder  is  then  conveyed 
unto  and  to  the  use  of  the  Trustee,  his  Heirs  and 
Assigns.  The  Parties,  therefore,  acted  on  the  sup- 
position that  Ferdinando  Askew  had  the  Legal  Estate, 
be  having  devised  it  to  uses,  and  that  the  Legal  Estate 
in  the  Contingent  Remainder  was  capable  of  being 
limited  to  the  use  of  a  Trustee. 
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It  appears  to  me  therefore  that  there  is  sufficient,  in 
this  Case,  to  authorize  me  to  presume  that  the  Legal 
Estate  was  not  outstanding,  so  as  to  make  this  a  Legal 
Contingent  Remainder. 

Then  inasmuch  as,  in  the  year  1802,  Sir  C.  J3.  Bluni 
did  convey  the  Contingent  Remainder  in  Fee,  as  a 
Security  for  a  Debt,  and  Mrs.  Blunt  having  thought 
proper  to  destroy  it,  and  having  devised  the  whole 
Inheritance  to  Trustees,  upon  Trust  to  sell,  if  they 
thought  proper,  and  having  declared  that,  if  they  did 
sell,  the  Trusts  of  the  Money  to  arise  from  the  Sale, 
after  satisjfaction  of  certain  demands,  should  be  to  pay 
two-thirds  of  the  whole  to  Sir  C.  B.  Bluni  for  life ; 
and,  if  the  Estate  was  not  sold,  that  it  should  go  in 
the  same  manner,  the  question  is,  whether,  now  that 
Mrs.  Blunt  is  dead,  and  Sir  C.  JB.  Bluni  has  an  In- 
terest under  her  Will,  the   Plaintiffs  can  affect  that 
Interest  which  he  so  has.     Now  it  strikes  me  that 
any  Interest  which  Sir  C.  B.  Bluni  might  acquire  in  the 
Estate  which  he  professed  to  convey  by  the  Deed  of 
1 802,  would  be  operated  upon  by  the  Covenant  for 
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farther  Assurance,  in  that  Deed ;  and,  therefore,  ii^ 
asmuch  as  the  Contingent  Remainder  was  destroyed, 
and,  in  lieu  of  it,  he  received  a  difierent  Interest  ih 
the  Land,  he  is  bound,  in  Equity,  to  make  good  his 
Covenant. 


But  I  do  not  place  much  reliance  upon  the  Covenant 
for  further  Assurance ;  because  I  take  the  Law  to  be 
this;  that  if  a  Person  has  conveyed  a 'defective  Title, 
and  he,  afterwards,  acquires  a  good  Title,  this  Court 
will  make  that  good  Title  available  to  make  the  Con- 
veyance eflPectual. 


The  distinction  between  the  Cases  cited  and  the 
present  Case,  appears  to  be  this ;  that,  in  the  formery 
the  Parties  who  made  a  Conveyance  for  a  valuable  con- 
sideration, had  a  defective  Title,  and  were  supposed  to 
have  a  good  one,  and  that  that  Title,  originally  defec- 
tive, was,  either  wholly  or  partly,  made  void  by  some 
subsequent  circumstances.  But,  in  the  present  Case, 
Sir  C.B.  Blunt  actually  had  the  Title  that  he  professed 
to  have,  and  conveyed  what  be  had  and  professed  to 
have,  namely,  a  Contingent  Remainder.  But  then  it 
turns  out  that,  by  the  act  of  his  Mother,  the  Contin- 
gent Remainder  was  destroyed,  and  by  her  act  he  re« 
acquires  an  Interest  in  the  Estate.  I  cannot  however 
think  that  the  circumstance  of  the  Party  conveying 
what  he  really  had,  can  make  any  substantial  difference 
as  to  the  relief  to  be  afforded,  in  this  Court,  to  the 
Grantee.  It  appears  to  me,  therefore,  that,  to  the 
extent  in  which  Sir  C.  jB.  Blunt  has  an  Interest  under 
the  Will  of  Mrs.  Blunt,  it  ought  to  be  made  available 
to  the  satisfaction  of  the  Debt  of  the  Plaintiffs. 
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The  DefendantSy  Bewley  and  Waller,   are  brought  iSao. 

before  the  Court  as  the  Depo^taries  of  the  Legal  Estate ;      "^ ' 

with  them  the  Plaintiff  ha^  no  Contract ;  and  he  must  Noel 

pay  their  Costs.    As  regards  Mr.  Tr.0.J5/iiii/,  he  has       _    ^* 
no  Interest  in  the  subject,  and  the  Bill  must  b^  dis- 
missed, as  against  him,  with  Costs.    The  Decree  will 
go  on  to  direct  the  Costs  to  be  subsequently  paid  out 
of  the  Fund. 


**  This  Court  doth  declare  that  the  Plaintiffs  are  en- 
titled to  the  Interest  of  the  Defendant  Sir  C.  B.  Blunt, 
in  the  two  equal  Third  Parts  and  Shares  of  the  yearly 
produce  of  the  Manor,  Lands,  Hereditaments  and  Pre- 
mises in  the  Pleadings  of  this  Cause  mentioned,  and 
.devised  to  the  Defendants  B.  Bewley  and  J.  C-  Waller, 
by  the  Will  of  Mary  Blunt  deceased,  bearing  date  the 
8th  of  March  1820,  and  that  the  said  Defendants 
B.  Bewley  and  J.  C.  Waller  are  Trustees  thereof  for  the 
benefit  of  the  Plaintiffs :  And  this  Court  doth  order 
and  decree  that  it  be  referred,  to  one  of  the  Masters 
of,  &c.|  to  take  an  account  of  what  is  due,  to  the 
Plaintiffs,  from  the  said  Sir  C.  B.  Blunt  in  respect  of 
any. Monies  lent  and  advanced,  to  him,  by  the  Plaintiffs, 
and  secured  by  the  Indentures  of  the  sgth  and  30lh 
days  of  December  1802,  in  the  Pleadings  mentioned: 
And  it  is  ordered  that  it  be  referred,  to  the  said  Master, 
also  to  take  an  account  of  the  yearly  produce  of  the 
Manor,  Lands,  &c»  which  have  been  received,  by  the 
said  Defendants,  or  any  Person  or  Persons,  &c.  since 
the  death  of  the  said  Testatrix  Mary  Blunt,  and  of  their 
application  thereof:  And  it  is  ordered  that  the  said 
Master  do  inquire  and  state,  to  the  Court,  whether  there 
were  any  and  what  Debts  due,  from  the  said  Testatrix 
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1829.  Mary  Blunt,  at  the  time  of  her  death,  and  whether  the 

*        ^  same  or  any  part  of  the  Testamentary  or  Funeral  Ex- 

Noel  penses  of  the  said  Testatrix  remain  unpaid ;  and,  for 
that  purpose,  the  said  Master  is  to  be  at  liberty  to 
cause  Advertis(!ments  to  be  published,  &c. :  And  it  is 
ordered  that  the  said  Master  do  ascertain  and  state  to 
the  Court,  what  part  or  share  of  the  Rents  of  the  said 
Manor,  Lands,  &c.  so  received  by  the  said  Defendants, 
belongs  to  the  Plaintiffs  in  respect  of  the  Interest  of 
the  said  Defendant  Sir  C.  B.  Blunt  therein  :  And  it  is 
ordered  that  it  be  referred  to  the  said  Master  to  tax 
the  Defeitdants  their  Costs  of  this  Suit,  the  Costs  of 
the  said  Defendants  B.  Bewley  and  J.  C.  Waller,  as  be- 
tween Solicitor  and  Client :  And  it  is  ordered  that  the 
Plaintifis  do  pay,  to  the  said  Defendants,  what  shall 
be  taxed  for  their  Costs,  and,  upon  payment  of  the 
Costs  of  the  said  Defendant  W»  O.  Blunt,  it  is  ordered 
that  the  Plaintiff's  Bill  do  stand  dismissed,  out  of  this 
Court,  as  against  him :  And  this  Court  doth  declare 
that  the  Plaintiffs  are  entitled  to  be  reimbursed,  w£at 
they  shall  pay  for  the  Costs  of  the  said  Defendants, 
out  of  the  Monies  to  be  coming  and  payable,  to  them,  by 
the  Defendants  B.  Bewley  and  J*  C.  Waller,  in  respect 
of  the  interest  of  the  said  Defendant  Sir  C.  B.  Blunt 
under  the  Will  of  the  said  Mary  Blunt  as  aforesaid  t 
And  for  the  better  taking  of  the  said  Accounts/'  &c. — 
Reg.  Lib.  B.  i82g,  fol.  2468. 
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MONKHOUSE  v.  MONKHOUSE.  i8«9: 

22d&  24th  July. 

Thomas  atkinson  by  his  win,  dated  the  29th       J^)^JJ~ 

of  May  1790,  disposed  of  the  residue  of  his  Personal     Construction. 
Estate  as  follows :  itemoteness. 

Bequest  to 
**  Respecting  all  my  Half  Share  and  Interest  in  the  •^^  ^'  fo""  L'f«» 

concern  of  tlie  Sirhowy  Works,  and  the  Profits  arising,  y^^  ^^^^^  ^^ 

or  that  may  arise  therefrom,  as  well  as  of  all  my  other  for  Life,  and  to 

Property  of  what  nature  or  kind  soever,  not  herein-  ^™"°  entailed 
,-,.-,.  on  the  eldest 

before  or  heremafter  disposed  of,  I  give  to  my  Executors  Son  of  J.  j1. 

hereinafter  named;  and  it  is  my  will  that  my  Exe-  and  his  Posterity 

cutors  .dispose  of  my  Property  at  Sirhowy  Works,  as  j^  ^^^^  '^^  j|,g 

well  as  my  Property  elsewhere,  and  that  the  amount  death  or  want 

thereof  be  placed  in  the  Funds,  or  on  Freehold  Se-  f ^  !S7  n  "^Ii!^* 
^     ^  .  .         to  iVf.  (a  Brother 

cunty ;  respecting  the  Interest  arising  therefrom,  it  is  of  /•  A.)  and 
my  will  that  one  third  part  thereof  be  paid,  to  my  ^^  Descendants 
Brother  Wiliiam,  during  his  natural  life,  and,  after  his  ^ioned  from  one 
demise^  to  his  Wife  Jane,  during  her  natural  life,  if  she  generation  to 

survives  him  and  continues  unmarried  ;  and,  as  to  one  ^^^y^®""  "^f  ®^^''' 

'         '  .       J.  if .  survived 

other  third  part  of  the  Interest  arising  therefrom,  I  give  the  Testator  and 
the  same  to  my  Sister,  Mary  Littdow,  during  her  natural  ^^^^  *  Bachelor : 
life,  and  to  her  Husband  fVilliam  Lindow,  if  he  survives  Bequest  over  to 
her  and  keeps  again  unmarried,  during  his  natural  life ;  M.  and  his 
and,  as  to  the  remaining  third  part  of  the  Interest  aris-     ^*^v  °id*for 
ing  therefrom,  I  give  the  same  to  my  Sister,  Dorothy  remoteness. 
Wilson,  during  her  natural  life.    And,  when  the  right 
of  the  Parties  before  named,  shall  expire,  by  their 
deaths  or  second  marriages,  then  I  give  the  Interest 
of  my  Property  to  John  Atkinson,  Son  of  the  Rev. 
Matthew  Monkhouse  and  my  Niece  Bridget,  during  his 
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oatoral  life,  and,  after  bis  death,  to  his  ekksl  Son 
lawfoHj  begotten,  during  bis  natural  lifis,  and  to  remain 
entailed  on  the  ddest  Son  descended  firom  die  sane 
John  AtluMon  and  his  Posterity,  fiom  one  generation 
to  another,  for  ewer^  Bat,  in  case  of  death  or  want  of 
Issue  firom  the  said  John  Jtkinsonf  I  gire  the  Interest 
of  the  Property  aforesaid,  to  the  second  Son  of  Maithtm 
Monkhome  and  my  Niece  Bridget^  and  to  bis  Descend- 
ants as  above  mentioned,  from  one  generation  to 
another,  for  erer.  And,  in  case  of  his  death  or  want 
of  Issue,  to  the  third  Son^  or,  if  no  Son,  to  a  Daughter 
(she  taking  the  name  of  Atldnton)  and  to  her  Des- 
cendants in  manner  before  mentioned." 


The  Testator  died  in  December  i79i«  and  left  all 
the  Persons  tn  his  Will  named,  him  surviving.  WiUiam 
Atkimon,  Mary  Lindow,  and  Dorothy  Wilson,  were  his 
next  of  kin.  Matthew  Monkhouse  and  Bridget  his 
Wife  had  three  Children  bom  at  the  date  of  the  Will, 
namely,  John  Atkinson  Monkhouse,  Matthew  Monkhouse, 
and  William  Jackson  Monkhouse,  and  five  Children  bom 
after  tbe  date  of  the  Will. 


Matthew  Monkhouse,  the  Father,  died  in  December 
1  %a%  leaving  the  Plaintiff  Bridget  Monkhouse  his 
Widow  and  Executrix ;  and  she  had  also  become  the 
Personal  Representative  of  WiUiam  Atkinson  and  of 
the  Testator.  By  an  Indenture,  dated  the  loth  of 
October  i8iO|  John  Atkinson  Monkhouse  assigned  to 
his  Father,  Matthew  Monkhouse,  all  his  Property  and 
Interest  under  the  Testator's  Will.  J.  A.  Monkhouse 
died  in  May  1814,  intestate,  and  without  having  been 
married.  He  left  his  Father  his  sole  next  of  kin,  lind 
Matthav  Monkhoftsc,  his  eldest  Brother,  WiUiam  Jackson 
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Monkhoiise,  his  second  Brother,  and  two  other  Brothers 
and  three  Sisters  snrviTing  him.  At  tiie  time  when 
the  Bill  was  filed  Matthew  Monkhouse,  the  younger, 
was  married,  but  had  not  had  a  child ;  fVilUam  Jackson 
Monkhouse  also  was  married,  and  had  three  children, 
the  eldest  of  whom,  William  Monkhouse ^  an  infant,  was 
one  of  the  Defendants  in  the  Canse.  In  March  1820, 
Matthew  Monkhouse  the  Son,  became  Bankrupt,  and, 
by  an  Indenture,  dated  the  2d  of  Jannary  1834,  fVilliam 
Jackson  Monkhouse,  who  was  the  Assignee  under  the 
Commission,  assigned,  to  the  Plaintiff,  Bridget  JIfcmft* 
house,  all  the  Bankrupt's  interest  under  the  Will  of  the 
Testator. 
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The  Bill  was  filed,  by  Bridget  Monkhouse^  against 
Matthew  Monkhouse^  the  younger,  William  Jackson 
Monkhouse,  William  Monkhouse,  and  James  Ixman  who 
was  the  Administrator  of  the  Testator's  two  Sisters. 
It  alleged  that  the  Plaintiff  was  in  possession,  as  the 
Personal  Representative  of  the  Tei^tator,  of  3,200/., 
being  the  value  of  the  Testator's  Residuary  Personal 
Estate,  which  she  was  desirous  of  applying  according 
to  the  Will.  The  Bill  charged  that  the  whole  of  the 
Interest,  of  the  Defendant  Matthew  Monkhouse  and  his 
Assignee,  in  the  3,200  /,  was  vested,  in  the  Plaintiff, 
under  the  Indenture  of  the  sd  of  January  1824:  That 
the  Defendant  fVilliam  Jackson  Monkhouse  contemded 
that,  in  the  event  of  the  Defendant  Matthew  Monkhouse 
never  havidg  Issue,  or  all  such  Ifibue  dying  in  his  life- 
time, he,  William  Jackson  Monkhouse,  would  become 
absolutely  entitled  to  the  3,200  /.  tinder  the  Testator's 
Will,  on  the  death  of  Matthew  Monkhouse :  That  it  was 
contended,  on  the  behalf  of  the  infant  Defendant 
WilUam  Monkhouse;  that  W.  J.  Monkhouse  having  been 
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born  before,  or  at  the  Time  of  the  Testator  makibg  his 
Will,  W.  J.  Monkhouse  would  not,  in  the  event  last  men- 
tioned, be  entitled  to  more  than  a  Life  Interest  in  the 
3,200  /,  and  that  the  Infant  Defendant,  in  the  event  of 
his  surviving  his  Father,  would  become  absolutely  en- 
titled thereto :  That  it  was  contend  ed»  on  behalf  of  the 
next  of  Kin  of  the  Testator  at  the  time  of  his  death, 
that  the  Limitations  or  Bequests  over  to  the  second 
and  third  Sons  of  Matthew  Monkhouse  the  Father  and 
their  Issue,  were  too  remote  and  void,  being  after  an 
indefinite  failure  of  Issue  of  John  Atkinson  Monkhouse, 
and  that  the  Testator  died  intestate  as  to  the  residue 
of  the  Premises,  after  the  Life  Interest  given  to  John 
Atkinson  Monkhouse,  and  that  the  Legal  Personal  Be- 
presentatives  of  the  Brother  and  Sisters  of  the  Testator 
mentioned  in  his  Will,  who  survived  him,  and  were  his 
sole  next  of  Kin  at  the  time  of  his  death,  were  entitled 
to  the  3,200  /,  and,  in  which  event,  the  Plaintifi^,  as 
the  Legal  Personal  Representative  of  William  Atkinson, 
would  be  entitled  to  one  third  part  of  the  3,200/. 
Whereas  the  Plaintiff  charged  that  she  was  the  Legal 
Personal  Representative  of  Matthew  Monkhouse  the 
Father,  and,  as  such,  that  she  was  entitled  to  whatever 
Interest  John  Atkinson  Monkhouse  was  entitled  to  in  the 
Premises,  and  that  she  was  the  Purchaser,  for  a  valu- 
able consideration,  of  all  the  interest  of  Mattltew  Monk- 
house,  the  Son,  and  she  submitted  that,  in  the  events 
which  had  taken  place,  she,  in  right  of  Matthew  Monk- 
house the  Son,  had  become  absolutely  entitled  to  the 
whole  of  the  Premises,  or  that,  in  the  event  of  his 
having  any  legal  Issue  born,  she  would,  according  to 
the  true  construction  of  the  Will,  become  absolutely 
entitled  thereto  in  right  of  Matthew  Monkhouse  the  Son, 
under  the  Indenture  of  the  2d  of  January  1824.    The 
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BiD  prayed  that  the  Trusts  of  the  Will  might  be  carried 
into  execution,  and  that  the  Rights  and  Interests  of  all 
the  Parties  entitled  under  the  same,  or  as  the  Legal 
Personal  Representatives  of  the  next  of  Kin  of  the 
Testator  at  the  time  of  his  death,  might  be  ascertained 
and  declared.  And  that  the  3,200/.  might  be  paid  to 
or  be  secured  for  the  benefit  of  the  Parties  entitled 
thereto. 
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The  Defendant  Matthew  Monkhowe,  by  his  Answer, 
submitted  that,  inasmuch  as  John  Atkinson  Monkhouse 
never  had  any  Child,  the  Limitation  over  contained  in 
the  Will  took  effect,  and  that  he  became  entitled,  under 
the  Will,  to  an  absolute  Estate,  or,  at  all  events,  to  an 
Estate,  for  his  Life,  with  Remainder  to  his  eldest  Son 
in  Tail,  in  the  Property  in  question ;  and  that,  never 
having  (for  the  reasons  stated  in  his  Answer)  duly 
assigned  his  Interest  under  the  Will,  and  his  Debts 
having  been  long  since  paid,  he  was  entitled  to  the 
enjoyment  of  such  Interest  as,  in  the  opinion  of  the 
Court,  he  might  be  entitled  to.  The  other  Defendants 
made  such  claims  as  were  alleged  in  the  Bill. 

Mr.  C.  Romilly,  for  the  Plaintiff,  contended  that  the 
gift  to  John  Atkinson  Monkhmse  would  have  given  him 
an  Estate  Tail  in  a  Real  Estate,  and  consequently  that 
he  took  an  absolute  interest  in  the  Property  in 
question. 

Mr.  Home  and  Mr.  P/UUimore,  for  the  Defendant 
Matthew  Monkhouse:^^ 

John  Atkinson  Monkhouse  took  a  Life  Interest  only 
under  the  Will ;  and  the  Limitation  over  to  Matthew 
Monkhouse,  the  second  Son^  is  good,  for  it  ceases  to 
take  effect  in  case  of  the  death,  or  want  of  Issue  of 
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John  Atkinson  Monkhome,  consequendy  the  Limitation 
to  Matthew,  took  effect  on  the  death  of  John  Atkinson  \ 
for  Matthew  took  as  a  Bubstitute  for  the  Child  of  John 
Atkinson^  who  would  have  taken  if  there  had  been  one. 

(The  Vict'Chancellor: — Supposing  the  Limitation  over 
to  Matthew  to  be  good^  what  Estate  would  he  take?) 

Matthew  would  take  the  absolute  Interest ;'  for  the 
Limitation  to  him  would  have  given  him  an  Estate  Tail 
In  a  Real  Estate.  The  Gift  to  John  Atkinson  is  re- 
stricted to  his  life  ;  but  the  Gift  to  Matthew  is  to  him 
and  his  Descendants  for  ever. 

(The  Vice-chancellor : — How  could  Matthew  take  an 
absolute  Interest,  if  John  Atkinson  did  not  ?  It  is  a 
Gift  to  Matthew  and  his  Descendants  as  above  men-- 
tioned.     Does  not  that  mean  eodem  modo?) 

Mr.  William  Brougham,  for  the  Defendant  William 
Jackson  MonkJiouse : 

I  claim  an  absolute  Interest  in  the  Property^  subject 
to  Matthew^s  Life  Estate.  The  word  **  or*'  must  be 
construed  "  and" :  and  the  Will  must  be  read  as  if  the 
Testator  had  given  the  Property  to  John  Atkinson,  for 
life,  and,  after  his  death,  to  his  eldest  Son  and  his 
Issue,  but  if  he  should  die  without  Issue,  then  to  Mat- 
thew,  for  his  Life,  with  Remainder  to  his  eldest  Son  in 
Tail.  The  words  "  Descendants  as  above  mentioned'^ 
connect  the  second  Bequest  with  the  first.  The  Gift 
over  in  case  of  want  of  Issue  of  the  Tenant  for  Life, 
does  not  mean  a  general  failure  of  Issue ;  Bamfield 
V.  Popham  (a) ;  Blackborn  v.  Edgley  (A).  Matthew  there- 
fore takes  for  life,  with  Remainder  to  his  eldest  Son  io 


(a)  1  P.  W.  54. 


(b)  1  P.VV.Goo. 
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Tail ;  bnti  when  we  come  to  the  third  Son,  the  residue 

is  left  to  him,  absolutely.    Therefore  William  Jackson 

Monkkouse  takes  the  absolute  Interest,  subject  to  the     Mohkhousb^ 

Life  Interest  in  Matthew  and  the  contingency  of  the 

Property  vesting  in  his  Son. 

Mr.  Koe  for  the  Defendant  William  Monkhouse,  said 
that  the  Sons  of  the  Testator's  Niece  took,  successively^ 
Life  Estates  only ;  and  that,  after  the  death  of  William 
Jackson  Monkhouse,  the  Property  would  vest,  abso** 
lutely,  in  his  Son. 

(The  Vice-Chancellor: — ^There  is  no  Gift,  either  ex- 
pressly or  by  reference^  to  the  Children  of  the  third 
Son.) 

Mr.  Bagshawe,  for  the  Defendant  James  Lemon : 

All  the  Limitations  subsequent  to  those  to  John 
Atkinson  and  his  Children  are  void,  as  being  too  remote. 
If  John  Atkinson  had  left  two  Sons,  and  the  eldest  had 
died  without  Issue,  the  second  Son  could  have  taken 
no  Interest.  The  words  ''  for  want  of  Issue,"  mean 
a  failure  of  Issue  of  all  the  Descendants  of  the  first 
taker ;  consequently,  the  next  of  Kin  of  the  Testator 
at  his  death  became  absolutely  entitled,  subject  to  the 
life  Estate  otJohn  Atkinson  Monkhouse. 

The  Vice-Chancellor: — ^I  should  like  to  pause  before 
I  give  an  opinion  upon  the  Bequests  in  this  Will. 
With  respect  to  the  Assignment  to  the  Plaintiff,  there 
is  no  question  upon  it. 

The  Vice-Chancellor  : — 

In  this  Case  the  question  turns  on  a  Bequest  in  the 
Will  of  Thomas  Atkinson  [His  Honor  here  read  the 
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^  Ssg.  Will].    The  first  question  isy  what  Person  was  intended 

'  to  take  after  the  death  otjohn  Atkinson  Mankhouse. 

MONKHOUSS 

.,       '  The  Testator  has,  in  express  terms,  given  the  Pro- 
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perty,  after  the  death  of  the  Father,  to  his  eldest  Son 
during  his  life,  and  to  remain  entailed  on  the  eldest 
Son  descended  from  the  same  John  Atkinson,  and  his 
Posterity,  from  one  generation  to  another  for  ever. 
Now,  inasmuch  as  John  A.  Monkhouse  had  no  eldest 
Son  at  the  death  of  the  Testator,  those  words  must  be 
construed  so  as  to  make  the  Sons  Tenants  in  Tail  in 
Remainder  expectant  upon  the  decease  of  their  Father. 
The  Testator  has  not  spoken  of  any  Son  except  the 
eldest ;  but  it  appears  that  he  meant  all  the  Sons  of 
John  Atkinson  Monkhouse  to  take :  for,  in  the  bequest 
to  Matthew,  his  expression  is,  '*  and  to  his  Descendants, 
as  above  mentioned:*'  and  therefore,  though  he  has 
not  mentioned  the  general  Descendants  of  John  Atkinson, 
it  must  be  taken  as  if  he  had  given  the  Property  to 
John  Aikinson,  for  life,  with  Remainder  to  his  first  and 
other  Sons  in  Tail.    And,  as  there  is  no  gift  over,  ex- 
cept in  the  event  of  the  general  failure  of  Issue  of  the 
Sons  of  J.  Atkinson  Monklumse,  the  Bequests  over  are 
void  for  remoteness.    The  expression  ^'  in  case  of  death 
or  want  of  Issue,'*  must  be  construed ''  in  case  of  death 
and  want  of  Issue."    The  consequence  is  that,  subject 
to  the  Life  Estate  of  John  Atkinson  Monkhouse,  the  Tes- 
tator's Property  must  be  considered  to  have  been  un- 
disposed of,  and  it  now  belongs  to  the  Testator's  next 
of  Kin. 
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WAGNER  V.  MEARS. 

i8«9: 
1  HE  Plaintiffs  sued,  in  forma  pauperis,  as  two  of  the      ^^5tn  Joiy.^ 
residuary  Legatees  under  a  Will  of  Ann  Jones,  deceased.         Pamper. 

dated  in  January  1820,  and  of  which  the  Defendant  

Samuel  Newberry  was  appointed  the  Executor.    The  ^^^^^u^^^' 
Testatrix  made  another  Will  dated  in  November  1821,  been  guilty  of 
by  which  she  revoked  all  former  Wills,  and  appointed  vexatious  con- 
the   Defendants    Elliott    and    Stevens  Trustees,    and  ordered  to  be 
Susannah  Norton  and  the  Defendant  Sarah  Mears  Exe-*  dispaupered, 
cutrixes.    In  December  1821  the  Testatrix  died.    In    /f^/^  «.     j^^^^L^ 
January  1822  Susannah  Norton  and  Sarah  Mears  proved       ^-   /^^.  iij^ 
the  second  Will  in  the  Prerogative  Court  of  Canterbury 
In  1825  Susannah  Norton  died,  having  appointed  the 
Defendants  Elliott,  Prior  and  Russell  her  Executors. 

The  fiill,  which  was  filed  in  April  1827,  alleged  that 
the  first  Will  had  not  been  proved,  because  Susamuih 
Norton  and  Sarah  Mears  obtained  possession  of  it,  and 
refused  to  produce  it,  and  Samuel  Newberry  had  de« 
clined  to  enforce  the  production  thereof,  or  to  take 
steps  to  obtain  the  probate  thereof,  until  lately :  That 
the  Plaintiffs  always  intended  to  dispute  the  validity 
of  the  second  Will,  but  were  prevented  from  so  doing 
by  their  poverty ;  but  that  a  Suit  had  been  lately  in- 
stituted, in  the  Prerogative  Court,  for  the  purpose  of 
having  the  Probate  of  the  second  Will  revoked,  and  to 
obtain  Probate  of  the  first  Will :  and  that  such  Suit 
was  still  pending.  The  Bill  then  contained  various 
charges  of  fraud  practised  on  the  Testatrix  in  obtaining 
the  second  Will,  and  prayed  that  her  Personal  Estate 
might  be  distributed  according  to  the  Trusts  of  the 
first  Will;  that  the   Executors  and  Trustees  of  the 
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second  Will  might  transfer  and  pay  into  Court  the  Stock 
and  Cash  in  their  names,  or  possession,  belonging  to 
the  Testatrix's  Estate,  and  that  they  might  be  restrained 
from  making  any  other  disposition  thereof. 

The  Defendants  by  their  Answers  denied  all  the 
allegations  of  Fraud  made  by  the  Bill. 

The  Solidtof^Gefieral  and  Mr,  R.  Roupett,  for  the 
Defendants  Mr,  and  Mrs.  MearSy  now  moved  that  all 
proceedings  in  the  Suit  might  be  stayed,  or  that  the 
Plaintiffs  might  be  dispaupered  by  reason  of  their 
vexatious  conduct  in  the  Suit. 

It  appeared,  by  an  Affidavit  made  in  support  of  the 
Motion,  that,  after  the  Answers  were  put  in,  the 
Plaintiflb  had^  at  different  times,  served  the  Defendants 
with  six  Notices  of  Motions  for  an  Injunction  to  re- 
strain the  Transfer  of  a  Sum  of  Stock,  part  of  the 
Testatrix's  Assets,  and  that  the  Dividends  received 
thereon  might  be  paid  into  Court ;  and  that  all  these 
Notices  were  abandoned  or  countermanded  except  in 
one  instance,  when  the  Motion  was  refused  with  Costs : 
and  that  the  Suit  in  the  Prerogative  Court  was  heard 
on  the  i8th  of  June  1829,  when  the  second  Will  was 
established,  and  the  Plaintiff  Elizabeth  Wagner  was 
condemned  in  Costs,  and  Probate  of  that  Will  was 
afterwards  deli /ered  out  to  the  Defendant  Sarah  Mears. 
The  Affidavit  further  stated  that  the  Deponents  believed 
that  all  the  proceedings  therein  mentioned  had  been 
taken,  by  the  Plaintiffs  and  their  Solicitor,  in  concert 
together,  for  the  purpose  of  harassing  the  Defendants, 
and  putting  them  to  expense. 

The  Vice-chancellor  directed  that  the  Order,  by 
which  the  Plaintiffs  had  been  admitted  to  sue  injormd 
pauperis,  should  be  discharged.* 
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JEUDWINE  V.  AGATE.  1829 : 

«8th  and  90th 

UY  Indentorea  of  Lease  and   Releasej   dated    the    * ^       '* 

3d  and  4th  of  February  1772,  being  the  Settlement  on         Btmd^ 
the  Marriage  of  Thomas  Jeudwine  with  Penelope  Pake,      ^ctidit^ 

a  Freehold  Estate  at  Unehafnpeiead  was  settled  to  the  

separate  nse  of  Penelope  Pake,  during  the  joint  lives  of     ^^^,^^J° 
her  and  Thomat  Jeudwine,  and,  in  case  she  should  die  entitled  to  be 
in  his  lifetime,  and  there  should  be  Issue  of  the  Mar-  P^<1  out  of  the 
riage  living  at  her  decease,  to  ITunnaa  Jeudwine,  for  ceased  Obligor' 
Kfe,  and,  after  the  decease  of  the  Survivor,  to  the  use  a  Sum  exceeding 
0f  aU  the  Children  of  the  Marriage  as  Tenants  in  Jj^  Jj^^^J  ®^ 
Common  in  Tail,  with  Cross  Remainders  between  them  A^/^  Jjo 
in  Tail,  with  Remainder  as   Penelope    Paice  should    /2.-^'*  ^^- 
^ipointy  with  Remainder  to  her  in  Fee. 

By  an  Indenture  of  the  4th  of  February  177^2,  one 
undivided  Moiety  of  certain  Leasehold  Hereditaments, 
was,  in  cousideration  of  the  intended  Marriage,  assigned 
to  Trustees,  in  Trust  for  Penelope  Paice,  for  life,  and 
in  case  Thonms  Jeudwine  should  survive  her,  and  there 
should  be  Issue  of  the  Marriage  then  living,  in  Trust 
for  Thomai  Jeudwine,  for  life,  and,  after  the  Survivor's 
decease,  in  Trust  for  all  the  Children  of  the  Marriage 
then  living,  as  Tenants  in  Common. 

The  Marriage  waa  afterwards  solemnized ;  and  there 
was  issue  of  it  three  Children,  namely,  T.  6.  Jeudwine, 
and  the  Plaintiffs,  Mary  Penelope  Jeudwine  and  jinne 
Jeudwine.  During  the  minority  of  the  Plaintifis, 
Mr.  and  Mrs.  Jeudwine  sold  and  assigned  the  undi«' 
vided  Moiety  of  the  Leaseholds,  for  1,600/.,  which 
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was  laid  out  in  the  purchase  of  2^424 1.  ^s,  lod.  Consols, 
in  the  names  of  Trustees,  upon  the  same  Trusts  as  were 
declared,  of  the  moiety  of  the  Leaseholds,  by  the  In* 
denture  of  Assignment  of  the  4th  of  February  1772; 
and  the  PlaiotifTs,  on  attaining  twenty-one,  confirmed 
the  Sale* 


2\  G.  Jeudwine  died  a  Bachelor,  and  intestate,  in  his 
Mother's  lifetime.  She  died  in  February  1810,  leaving 
hfr  Husband,  and  the  Plaintiffs  her  only  issue  and 
Cc^heirs  her  surviving.  She  did  not  make  any  Appoint* 
ment  under  the  Power  reserved  to  her  by  the  Release 
of  February  1772;  and,  consequently,  the  Plaintiffs 
became  entitled,  subject  to  their  Father's  Life-estate, 
to  the  Freehold  Estate,  and  Bank  Annuities. 

In  the  year  1813,  Thomas  Jeudwine  proposed,  to  the 
Plaintiffs,  to  relinquish  in  their  favour,  his  Life-estate 
and  all  his  interest  in  the  Freeholds  and  Bank  Annui- 
ties, and  that  the  Freeholds  should  be  conveyed,  to 
Trustees,  in  Trust  to  sell,  and  to  invest  the  Proceeds 
upon  Government  or  Real  Securities,  in  the  names  of 
the  Plaintiffs  and  the  Trustees,  in  Trust  for  the  benefit 
of  the  Plaintiffs  and  their  Children,  with  such  contin«* 
gent  Reversionary  Interest  to  Thomas  Jeudwine,  as  after 
mentioned ;  and  he  further  proposed  to  make  up  the 
Income  of  the  Freeholds  and  Bank  Annuities  to  such 
amount  as  that  each  of  the  Plaintiffs  should  receive, 
during  their  lives,  the  clear,  annual  sum  of  200/,  pro- 
vided the  Plaintiffs  should  concur  in  the  proposed 
Settlement,  and  thereby  abridge  their  interests  in  tho: 
Freeholds  and  Bank  Annuities,  and  give,  to  Thomas 
Jefi^Ai7tiie,  a  Reversionary  Interest  therein.  The  Plaintiffs 
acceded  to  this  proposal ;  and  thereupon,  by  Indenture^ 
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of  Lease  and  Release,  of  the  14th  and  15th  of  January 
1813,  after  reciting  the  Indentures  of  Lease  and  Release 
of  February  1772,  and,    that  Thomas  Jeudvnne  had      Jeudwihb 
become  seised,  for  his  life,  in  possession,  and  that  the 
Plaintifis  had  become  seised,  as  Tenants  in  Common  in 
Tail,  in  Remainder,  with  the  immediate  Reversion  in 
Fee  expectant  thereon,  of  the  Hereditaments  comprised 
in  those  Indentures,  and  that   T.  Jetidwine  and  the 
Plaintiffs  had  mutually  agreed  to  convey  those  Heredi- 
taments to  Baugkey  Burgess  and  Thomas  Holloway,  in 
Fee,  in  Trust  to  sell,  and  apply  the  Monies  arising  from 
the  Sale,  and  the  Rents  and  Profits  thereof,  in  the  mean 
time,  upon  the  Trusts  declared  by  the  Indenture  next 
hereafter  mentioned ;  Thomas  Jeudwine  and  the  Plain* 
tiffs,  in  consideration  of  the  Agreement,  and  for  other 
good  causes  and  considerations,  conveyed  the  Freehold 
Premises  to  Burgess  and  Holloway  upon  Trust  to  sell 
the  same.     By  an  Indenture  of  the  15th  of  January 
1813,  and  made  between  Thomas  Jeudwine,  of  the  first 
part,  the  Plaintiffs,  of  the  second  part,  and  Burgess  and 
Holloway  of  the  third  part ;  after  reciting  that  T  Jeud-^ 
wine,  in  consideration  of  his  natural  love  and  affection 
for  the  Plaintiffs,  and  in  order  to  make  an  immediate 
Provision  for  their  support  and  benefit,  had  agreed  to 
relinquish,  to  them,  all  his  Estate  and  Interest,  as  well 
in  the  Freehold  Premises,  as  in  the  Bank  Annuities, 
and  that,  thereupon,  it  was  agreed  between  them  that 
the  Freehold  Premises  should  be  conveyed  to  Burgess 
and  Holloway,  in  Trust  to  sell,  and  to  place  ont  the 
Monies  arising  therefrom,  upon  the  Trusts  after  declared^ 
and  that  it  was,  at  the  same  time,  agreed,  between 
T.  Jeudwine  and  the  Plaintiffs,  that  the  Bank  Annuities 
should  be  transferred,  into  the  joint  names  of  the 
Plaintiffs  and  of  Burgeis  and  Holloway,  upon  the  like 
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Xniftts:  it  was  declared  that  Burgess  and    Holhttay: 
shoald,  after  paying  the  Expenses  of  the  Sale  of  the 
Freehold  Premises,  invest^  the  surplus  Monies  to  arise 
from  the  Sale  thereof,  on  Government  or  Real  Securities, 
in  their  own  names  and  the  names  of  the  Plaintiffs, 
and  that  they  and  the  Plaintiffs  should  stand  possessed 
of  such  Securities,  and  of  the  2^424/.  43.  \od.  Consols, 
upon  Trust,  during  the  life  of  the  Plaintiff  JUary  Penelope, 
Jeudtoine,  to  pay  the  Interest  and  Diyidends  of  one 
Moiety  thereof,  as  she,  notwithstanding  any    future 
^overture,  should  appoint,  and,  in  default  of  such  ap- 
pointment, to  her,  for  her  separate  use,  and  after  her 
death,  in  Trust  for  such  of  her  Children  as  she  should 
appoint,  and,  in  defkult  of  such  appointment,  in  Trust 
for  all  her  Children  equally,  to  vest  in  Sons  at  twenty- 
one,  and  in  Daughters  at  twenty-one  or  marriage,  and, 
im  case  she  should  have  no  Son  or  Daughter  who  should 
become  entitled  to  a  vested  Interest,  then  in  trust  for; 
the  Plaintiff,  Ann  Jeudwine  and  her  Children,  in  like 
manner;  and  similar  Trusts  were  declared  as  to  the 
other  Moiety  of  the  Trust-property,  for  the  benefit  of 
the  Plaintiff,  jinn  Jeudwine  and  her  Children ;  and,  if 
Beither  of  the  Plaintiffs  should  have  apy  Child  who 
should  become  entitled  to  a  vested  Interest  in  the  Trust- 
property^  then  it  was  declared  that  the  same  should  be 
m  Trust  for  Thomas  Jeudwine :  and  it  was  further  agreed 
that,  until  the  Freehold  Premises  should  be  sold,  the 
Rents  thereof  should  be  applied  as  the  Dividends  of  the 
Monies  arising  from  the  Sale  would  have  been  appli- 
cable^ if  the  Sale  had  taken  place. 


By  a  Bond  dated  the  27th  of  February  1813,  reciting 
the  Settlement  of  February  1772,  and  that  T.  Jeudwine, 
IB  consideration  of  his  natural  love  and  affection  for 
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bis  Daaghters,  being  desirous  to  relinquish  to  them  his 
Life-estate  and  all  his  right  and  interest  in  the  Freehold 
Premises  and  Bank  Annuities,  it  was  proposed  and 
mutually  agreed  between  them  that  the  Freehold  Estate 
should  be  vested  in  Trustees  to  be  sold;  and  that  the 
jsame  had,  by  Indentures  of  Lease  and  Release  of  the 
14th  and  15th  days  of  January  then  last,  accordingly 
beeu  conveyed  to  Burgess  and  Holloway  upon  Trust  to 
be  sold  ;  and  that  it  had  likewise  been  agreed  that  the 
net  Monies  which  should  arise  from  such  Sale  should 
be  laid  out,  in  the  joint  names  of  the  Plaintiffs  and  of 
Burgeis  and  Hottoway,  upon  Government  or  Real 
Securities,  and  that  they  should  stand  possessed  thereof 
and  of  the  2,424/.  45.  10  d.  Consols,  which  had  then 
been  transferred  to  them,  upon  such  Trusts  for  the 
benefit  of  the  Plaintiffs  and  their  Children,  as,  by  the 
Indenture  of  the  15th  of  January  then  last,  were  de- 
I  clared  thereof,  and  that  Thomas  Jeudtoine,  at  the  time 
nof  giving  up  his  Life-interest  in  the  settled  Estates  and 
\Trust-property,  unto  his  Daughters,  as  aforesaid,  did 
also  propose  and  agree  to  make  up  the  Rents  and 
Dividends  of  the  Freeholds  and  Bank  Annuities  to 
such  an  amount,  yearly,  as  that  each  of  his  Daughters 
should  receive,  during  her  life,  the  clear  annual  Sum 
of  200  /• ;  the  condition  of  the  Bond  was  expressed  to 
be  that,  when  and  so  often  as  the  Rents  of  the  Free- 
bolds,  until  the  Sale  thereof,  and  the  Dividends  of  the 
Stocks  in  which  the  proceeds  of  the  Sale  should  be 
invested,  together  with  the  Dividends  of  the  2,424  L 
45.  10^.  Bank  Annuities,  should  not  produce,  to  each 
of  the  Plaintiffs,  the  clear  yearly  Sum  of  200 i^  during 
their  respective  lives,  if  T.  Jeudwine,  his  Heirs,  Exe- 
cutors x>r  Administrators,  should  pay  the  deficiency, 
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to  Burgess  and  Hollotoay,  In  trust  for  the  separate  use 
of  the  Plaintiffs,  then  the  Bond  should  be  void. 


The  Freehold  Estate  was  not  sold :  and  the  Rents 
of  it,  together  with  the  Dividends  of  the  Bank  Annui- 
ties, scarcely  ever  exceeded  170/.  a  year.  T.  Jeudwine 
not  having  made  up  the  deficiency,  Burgess  and  Hoi- 
lowayj  in  Easter  Term  1815,  ^^^^  ^^^  upon  the  Bond ; 
and,  in  Trinity  Term  following,  Judgment  in  the  Action 
was  duly  signed  and  docqueted,  for  2,000  2,  being  the 
Penalty  of  the  Bond.  The  Penalty  was  afterwards 
satisfied  out  of  a  sum  of  Money  which  had  been  paid, 
into  Court,  in  a  Suit  originally  instituted  by  T.  Jeudn 
wine,  against  one  Akock,  to  compel  the  specific  per- 
formance of  an  Agreement  which  T.  Jeudwine  had  made 
with  him  for  the  Sale  of  an  Estate  at  Ewell :  but  the 
Order  was  expressly  made  without  prejudice  to  any 
further  claim  that  the  Plaintiffs  or  their  Trustees  might 
have  on  the  residue  of  T.  Jeudwine*^  Estate,  in  respect 
of  their  Annuities. 


Thomas  Jeudwine  afterwards  died ;  and,  in  Michaelmas 
Term  18  ig,  the  Bill  in  this  Cause  was  filed,  by  his  two 
Daughters,  on  behalf  of  themselves  and  his  other  Cre- 
ditors, against  his  Personal  Representative  and  certain 
other  Persons,  praying  that  the  Plaintiffs  might  be 
declared  to  be  entitled  to  rank  as  Judgment  Creditors 
of  their  late  Father,  for  the  Arrears  of  their  Annuities; 
that  an  adequate  Sum  might  be  set  apart,  out  of  his 
Real  and  Personal  Estates,  for  securing  the  growing 
payments  thereof,  and  that  his  Real  and  Personal  Es- 
tates might  be  applied  in  payment  of  his  Debts. 


CASES    IN   CHANCERY. 

*  By  the  Decree  on  the  hearing,  the  Master  was  directed 
to  inquire  what  was  the  consideration  of  the  Bond  on 
which  the  Judgment  in  the  Pleadings  ntentioned,  had 
been  entered  up,  and  what  was  due  thereon.  The 
Master  made  his  Report  on  the  27th  of  June  1827,  and 
thereby  stated  that,  as  to  the  consideration  of  the  Bond, 
no  other  Evidence  had  been  laid  before  him  than  the 
Bond  and  the  Indentures  of  the  14th  and  15th  of 
January  1813  and  the  Declaration  of  Trust  of  the  15th 
of  January  1813,  and  that,  therefore,  he  was  unable  to 
state  what  was  the  consideration  of  the  Bond  save  aa 
appeared  by  the  Bond  and  those  Indentures.  The 
Master  found  that  the  Arrears  of  the  Annuities  amounted 
to  573  (.  13«.  lod.  up  to  the  25th  of  March  then  last: 
and  that  the  Plaintiffs  clatmed  to  be  allowed  the  full 
amount  of  those  Arrears,  under  the  Bond ;  but  that 
52,000  /•  had  been  paid  to  them  by  virtue  of  the  Order  in 
the  Suit  instituted  against  Alcock,  whereby  it  was  or- 
dered that  the  said  payment  should  be  without  prejudice 
to  any  further  claim,  of  the  Plaintiffs  or  their  Trustees, 
on  the  residue  of  T.  Jeudwine*s  Estate,  in  respect  of 
the  Annuities  secured  by  the  Bond,  if  any  such  they 
)iad,  or  should  have :  and  the  Master  was  therefore  of 
opinion  that  nothing  was  due  on  the  Bond. 
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Three  Exceptions  were  taken^  by  the  Plaintiffs,  to 
this  Report :  First,  because  the  Master  ought  to  have 
stated  that  573/.  135.  10  d.  was  due  to  the  Plaintiffs 
in  respect  of  the  Bond,  and  that  they  were,  in  respect 
thereof,  entitled,  to  such  further  Sums  and  Payments 
as  might  be  necessary  to  make  up,  from  time  to  time 
thereafter,  such  annual  Sums  of  200  L  as  mentioned 
in  the  Instruments  referred  to  by  the  Report :  Second, 
because  the  Report  did  not  state  the  Plaintiffs  to  be 
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iCreditora  of  Thomas  Jeudwine,  by  specialty,  whereas  It 
ought  to  have  found  them  so  to  be,  in  respect  of  the 
Deeds  and  Bond  mj&ntioned  in  the  Report :  Third,  be- 
cause the  Report  ought  to  hare  certified  that  the 
several  thereinmentioned  instrumentfi  executed  by 
T.  Jeudwine,  or  ^bme  of  them,  taken  together,  and,  par* 
ticularly,  the  Recitals  therein,  or  in  some  or  one  of 
thern^  contained  Evidence,  or  created  a  Contract  by 
ilpecialty,  for  valuable  consideration,  on-  the  part  of 
ITunnas  Jeudwim,  to  make  up  and  provide,  to  and  for 
the  Plaintiffs,  such  annual  Sums  of  2oo  /.  as  aforesaid, 
ted  that  the  Plaintiffs  were  Specialty  Creditors  of 
T.  Jeudwine,  for  573/.  13*.  10  rf,  and  for  the  future 
payments,  necessary  to  make  up  such  annual  Sums  of 
too  /,  from  time  to  time. 


The  SoKcitcr^General,  Mr. 
for  the  Plaintiflb : 


and  Mr.  Garraiif 


In  the  Case  of  a  common  Money  Bond,  interest  is 
not  given  beyond  the  Penalty.  But  that  rule  has  no 
application  to  a  Case  where  there  is  an  Agreement  in- 
/^  ?^j.j»^  dependent  of  the  Bond.  It  is  the  established  doctrine 
of  this  Court  that,  where  the  performance  of  an  Agree- 
ment is  secured  by  a  Penalty,  a  Party  cannot  deliver 
himself  from  the  performance  of  the  Agreement  by 
paying  the  Penalty.  Here  the  obligation  is  not  created 
by  the  Bond  simply ;  but  that  instrument  is  accessory 
only  to  the  Contract  of  the  Father  with  his  Children. 
The  transaction  is  fully  recited  in  the  Bond ;  by  which, 
it  appears  that  the  Children,  in  consideration  of  the 
Father  making  up  their  incomes  to  200  /•  a  year,  had 
reduced  their  interest  in  the  Property  to  which  before 
they  were  absolutely  entitled.  The  transaction  then 
amounts  to  a  Sale  at  a  particular  price.    Where  a  Bond 
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h  giten  dn  a  Mor^ge  or  k  Sale,  it  is  merely  an  accea- 
flory ;  and,  in  the  latter  case,  the  Vendor  has  a  Lien 
nn  the  Estate  for  the  Purchase-money.  The  Bond  is 
not  merely  evidence  of  the  Agreement  by  the  Recitals 
it  contains,  but  the  Recitals  amount  to  a  Covenant  $ 
Suliaim  t.  Hovsioun  (a).  The  Plaintiffs  cannot  stand  in 
a  worse  situation  than  a  Vendor  who  has  a  Lien  on  the 
Estate  for  the  Pordiase^money.  Here  there  is  a  dis- 
tinct, substantive  Agreement  which  is  not  merged  in 
the  Bond. 


JlUDWIHK 

V. 
AOATS. 


Mr.  Pepyt  and  Mr.  Ching  for  the  Defendant  Sarah 
Aga^  the  Personal  Representative  of  Thomas 
"    Jeudvome. 

The  Master  has  found  that  the  Bond  is  satisfied ; 
and  it  is  for  the  Plaintiffs  to  make  out  that  a  Bond 
given  for  securing  an  Annuity,  is  not  satisfied  by 
payment  of  the  Penalty.  If  a  Party  takes  a  certain 
Penalty  only,  he  must  take  it  for  better  and  worse.  If 
a  Bond  is  given  for  securing  a  sum  of  Money  with 
Interest,  and  the  penalty  is  not  sufficient  to  pay  the 
arrears  of  Interest,  the  Obligee  can  make  no  further 
demand.  The  Case  of  Mackworth  v.  Thomas  (fi) 
decides  this  Case.  The  instruments  by  which  the  ar- 
rangement between  the  Father  and  his  Children  was 
carried  into  effect,  do  not  bind  the  Father  to  give  the 
Children  more  than  the  Property  would  produce.  These 
instruments  do  not  contain  any  recital  of  an  Ag^ement 
on  the  part  of  the  Father,  to  make  up  the  Income  of  his 
Daughters  to  200/.  a  year.  They  were  executed  a 
month  before  the  Bond. 


(n)  1  BiDg.  433.     _ 
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The  Children  cannot  take  both  the  Penalty  and  the 

Annuity.    Their  claim  is  not  presented  to  the  Court  a» 

Jbudwinb      mising  under  a  Contract,  but  as  a  Debt.    They  can  be 

entitled  to  receive  nothing  moro^  out  of  the  produce  of 
the  Estate,  than  the  Penalty.  Utidnr  these  exceptions 
the  Plaintiffs  come  in  as  Creditors.  The  question  is, 
debt  or  no  debt.  There  is  no  debt  here;  for  it  has 
been  paid.  The  exceptions  must,  therefore,  be  over* 
ruled ;  for  the  Plaintiffs  can  have  no  claim  to  be  coii-» 
sidered  as  Specialty  Creditors,  the  Bond  having  been 
satisfied;  and  if  they  are  entitled  under  the  Con* 
tract,  they  can  claim  only  as  simple-contract  Creditors. 
The  Plaintiffs  cannot  claim  as  under  a  Contract, 
without  having  the  judgment  of  the  Court  that  it  ought 
to  be  performed.  The  Bond  in  this  Case  has  no  resem- 
blance to  a  Bond  taken  as  a  collateral  security.  The 
whole  transaction  begins  and  ends  with  the  Bond.  If 
a  Party  has  an  Annuity  secured  by  a  Bond,  can  he  come 
to  this  Court  and  ask  it  to  improve  his  security,  and 
give  him  a  Decree  for  the  specific  performance  of  an 
Agreement  for  the  Annuity  ?  Supposing  that  the  Plain- 
tiffs have  a  right  to  go  out  of  the  Bond,  they  are  not 
Creditors  at  all.  The  settlement  of  the  Property  was 
not  any  part  of  the  consideration  for  the  Bond.  The 
Court  must  consider  the  provision  as  merely  voluntary^ 
and  as  arising  from  the  bounty  only  of  the  Father. 

(The  Vice-Chancellor :— The  Master  finds  the  Pro- 
posal on  the  part  of  the  Father  to  make  up  the  incomes 
of  his  Daughters  to  200  /•  a  year,  as  a  fact). 

The  Master  finds  it  only  on  the  recitals  of  the  Bond. 
Natural  love  and  affection  is  recited  as  the  considera- 
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tion  for  the  Settlement*    The  recitals  negative  the  idea 
of  the  Daughters  being  Purchasers,  for  they  state  tlie 
Proposals  and  Agreement  as  being  voluntary  on  the      J*ui>win» 
part  of  the  Father. 


9. 
AoATtt. 


The  Solicitor-General  in  reply : — It  has  been  said  that 
the  Deeds  do  not  refer  to  the  Bond :  but  the  Master  has 
found  the  Deeds  to  be  part  of  the  same  transaction. 
As  the  Father  relinquished  his  life-interest,  the  Settle- 
ment appeared,  on  the  face  of  it,  to  be  made  for  valuable 
consideration;  and,  therefore,  it  was  unnecessary  to 
recite  the  Bond.  The  Plaintiffs  have  a  right  against 
the  Representative,  which  they  had  not  against  the 
Testator;  for  they  are  entitled  to  compel  an  appro- 
priation to  be  made,  out  of  the  assets,  to  secure  the 
Annuity.  The  recital  in  the  Bond  does,  of  itself,  con* 
stitute  a  debt  or  obligation.  The  Master,  though  he 
will  not  place  the  Plaintiffs  in  the  rank  of  Specialty 
Creditors,  has  found  that  573/*  13  «•  10  d*  is  due  to 
them,  for  arrears. 

Sir  Charles  Wetherell,  !Mr.  Home,  and  Mr.  Bacon, 
appeared  for  other  Parties  in  the  Cause. 

The  Vice-Chancellor  : — 

The  question,  in  this  Case,  is  whether  the  recital  in 
the  Bond  constitutes  the  Plaintiffs  Creditors  by  Con- 
tract, so  as  to  entitle  them  to  have  a  Fund  set  apart  out 
of  the  Assets  of  the  Testator  for  payment  of  their  An- 
nuities.   I  shall  take  a  little  time  to  consider  of  this. 

The  Vice-Chancellor: — 

The  only  point  on  which  I  have  to  give  Judgment,  is      30th  July, 
whether,  inasmuch  as  the  Bond  was  given,  in  a  certain 
Penalty,  for  the  purpose  of  securing  such  a  Sum  as. 
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with  the  Rents  and  Dividends  of  the  settled  Property, 
would  make  up,  to  each  of  the  Plaintiffs,  an  Income  of 
200/.  a  year,  it  is  competent  to  the  Court  to  give 
them  relief  beyond  the  penalty  of  the  Bond. 

Nowy  by  the  Decree,  it  was  referred,  to  the  Master, 
to  inquire  and  state  what  was  the  Consideration  of  the 
Bond,  and  whether  anything,  in  effect,  was  due  on  the 
Bond.  The  Master  has  made  a  Report,  in  which  he 
has  set  forth  the  transactions  which  took  place  between 
the  Father  and  the  Obligees  of  the  Bond ;  and  he  has 
found,  as  a  distinct  fact,  that  there  was  a  proposal  and 
agreement  that  the  Freehold  Estate  and  Personal  Pro- 
perty, in  which  the  Daughters  were  interested,  should 
be  re -settled  so  as  to  make  a  Settlement  on  their  Chil- 
dren, and  to  give  the  Father  a  Reversionary  Interest ; 
and  it  is  stated  also,  as  part  of  the  same  Proposal  and 
Agreement,  that,  in  consideration  thereof,  the  Father 
was  to  secure,  to  his  Daughters,  that  sort  of  Annuity, 
which  was  to  consist  in  the  difference  between  the 
Annual  Rents  and  Proceeds  of  the  Property  settled, 
and  the  sum  of  200/. 


It  appears  that  an  Action  was  brought,  on  the  Bond, 
in  consequence  of  there  being  an  arrear,  and  that 
there  was  a  Sam  recovered,  and  that,  judgment  having 
been  entered  up,  the  whole  amount  of  what  was  due 
on  the  Judgment,  namely,  the  full  penalty  of  the  Bond, 
was  paid,  but  expressly,  without  prejudice  to  any  further 
claim  which  the  Plaintiffs,  or  their  Trustees  might  have 
upon  the  Residue  of  the  Obligor's  £state. 

Upon  looking  into  the  Cabes,  it  appears  to  me 
that  the  doctrine  of  this  Court  is  th^tt,  wherever  there 
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is  a  distinct  agreement  that  a  thing  shall  be  done, 
whether  it  be  the  conveyance  of  an  Estate,  the  relin- 
quishment of  aright,  the  payment  of  an  annual  Sum^      Jeudwihi 
or  the  payment  of  a  Sum  indefinite  in  amount,  (as  in  ^' 

the  Case  of  Wienholt  v.  Logan)  (c)  there,  notwith- 
standing the  Agreement  appears  in  the  form  of  a  Bond 
with  a  penalty,  the  Court  will  consider  tliat  the  recital 
in  the  condition  of  the  Bond,  is  evidence  of  the  Agree*. 
ment,  and  will  not  limit,  the  relief  it  gives,  to  the  amounl; 
of  the  Penalty. 

It  was  stated,  by  the  Counsel  for  the  Defendant,  that, 
in  the  Case  of  Mackworth  v.  Thomas^  the  Court  had 
expressly  decided  that,  where  a  Bond  was  given  to 
secure  an  Annuity,  it  would  not  give  relief  beyond  the 
amount  of  the  Penalty.  In  point  of  fact,  there  was  no 
such  decision  in  that  Case.  Because  there  a  Bill  was 
filed  for  a  general  administration  of  Assets;  and  the 
Defendant,  who  was  the  Executrix,  set  up  a  right  to 
retain  a  sum  which  would  be  the  amount  of  the  Arreara 
of  the  Annuity  secured  by  the  Bond,  and  which 
Arrears,  at  that  time,  exceeded  the  Penalty.  Now,  th^ 
Lord  Chancellor y  in  deciding  on  the  Exception  that  was 
taken  to  the  Report  in  that  respect,  said  that  there  the 
Suit  was  for  the  Administration  of  Assets.  But  it  does 
not  appear  to  me  that  the  Lord  Chancellor  zi  all  decided 
that,  if  the  Executrix  had' filed  a  Bill,  and  insisted  upon 
her  right  to  Relief,  she  might  not  have  been  relieved : 
but  all  that  he  said  was  that,  where  a  Suit  was  for  the 
administration  of  Assets,  (and  there  there  was,  clearly, 
a  claim  for  Assets,  in  the  way  that  the  Executrix  put  it 
forward)  he  could  not  relieve :  and  it  does  not  appear 

(c)  Not  yet  reported. 
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thereof,  might  be  ascertained;    that  the  Defendants 
might  be  decreed  to  pay,  to  the  Plaintiffsi  what  should 
^^^  be  found  due  to  Thompson'^  Estate,  the  Plaintiffs  con- 

senting that  the  Defendants  should  prove,  against 
Thompson's  separate  Sstate,  what  (if  anything)  might 
be  foupd  due  to  theqa. 

On  the  6th  of  July  iSag,  the  Defendants  pleaded  to 
the  BiUy  thaty  in  Hilary  Term  18^6,  they  eommenoed  aa 
Action  of  Assumpsit  in  K,  B«  against  Thompson,  to 
which  he  plecided  the  general  issue,  and  gave  notice 
of  set-off;  that  the  Action  was  tried  on  the  23d  of 
July  1827,  when,  a  Verdict  for  10,000  /.  and  40  j.  Costa 
was  taken,  by  consent,  for  the  Plaintifis  in  the  Action ; 
subject  to  the  Award  of  W»  H*  Maukf  Esq. :  that  the 
Arbitrajtor  made  his  Award  on  the  26th  of  February 
i8s8«  and  tliereby  directed  that  the  Damages  should 
be  reduced  to  4t249 1 ;  and  apcoidingly  judgmmit  was 
entered  up,  as  of  Hilary  Term  1826,  for  4482  /•  being 
the  Amount  of  the  reduced  Damages  and  Costs. 

The  Plea  then  averred  that  the  Particulars  delivered 
in  the  Action,  by  way  of  sethoff,  by  Thomg^mf  com- 
prised every  demand  in  respect  of  which  the  Bill  waa 
filed :  that  those  Particulars,  together  with  the  caosea 
of  Action  declared  upon  by  the  Defendants,  comprised 
all  the  dealings  and  transactions  ever  had  between 
2^homp$on  and  the  Defendants,  whether  alone  or  in  con** 
junction  with  any  other  person  or  persons :  that  in  the 
Action  and  the  Arbitration,  the  Agreement  mentioned 
in  the  Bill,  and  the  Gains  and  Profits  thereof,  and  the 
Shares  of  the  Defendants  and  Thong^son  therein, 
and  of  all  the  Advances  of  both  Parties  in  regard 
thereto  and  all  Accotmts,  Dealings,  and  Transactions 
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relating  to  tl^e  Contract,  and  the  Sums  due  to  or  from 

JTunapson  in  respect  thereof,  were  all  fully  and  fairly 

brought  before  the  Arbitrator^  and  finally  decided  by 

his  Award :  that  every  matter  in  respect  of  which  the      „     ""' 

Plaintiffs  were,  by  their  Bill,  seeking  any  relief  against 

the  Defendants,  was  finally  determined  by  the  Action, 

Verdict  and  Judgment 

The  Sotidtor^General  and  Mr.  Hull  in  support  of 
the  Plea: 

The  averments  in  the  Plea  show  that  the  Award 
comprized  all  the  matters  stated  in  the  Bill.  The 
Action  was  commenced  in  Hilary  Term  1826,  and  was 
tried  in  July  1 827.  The  Commission  issued  in  November 
1827,  and  the  Award  was  made  in  February  1828. 
Although  the  judgment  was  not  entered  up  at  the  time 
when  the  Commission  issued,  yet,  when  it  is  entered 
up,  it  has  reference  to  the  Verdict.  The  very  point 
has  been  decided  in  Ex  parte  Helm  (fi\  and  Ex  parte 
Poucher  (ft). 

Mr.  Rose  and  Mr.  Wakefield,  in  support  of  the 
Bill: 

The  power  of  the  Arbitrator  was  revoked  by  the 
Bankruptcy.  If  a  Party  binds  himself  and  his  Execu- 
tors to  abide  by  an  Award,  the  death  of  the  Party 
before  the  Award  is  made,  is  a  revocation  of  the  Arbi- 
trator's authority,  Blundell  v.  Brett argh  {c).  Before 
the  Award  was  made,  the  Bankrupt  was  stripped  of 
all  his  property,  and  it  became  vested  in  the  Assignees ; 
they  did  not  go  before  the  Arbitrator.    The  Bankrupt 

(fl)  1  Mont  &  M'Arth.  70.  (c)  17  Ves.  241. 

(ft)  1  Glyn  &  Jam,  385. 
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might  have  been    favourably  disposed    towards    the 
Defendants^  or  might  have  been  indifferent  as  to  the 
^^^  result  of  the  reference.  Marsh  v.  Wood  (d). 

Hebbiho.  rpjjg  Solicitor  General  in  reply : 

Bankruptcy  is  not  an  abatement  of  a  Suit ;  it  only 
stops  it,  that  the  Assigness  may  be  made  Parties* 
The  Verdict,  if  not  cut  down,  will  stand  for  the  full 
Amount.  The  Assignees  might  have  gone  before  the 
Arbitrator  if  they  had  thought  proper,  Andrews  v. 
Palmer  (e). 

The  Vice-Chancellor: — 

In  Ex  parte  Helm  and  Ex  parte  Poucher,  the  ques- 
tion was  not  as  to  the  proof  of  the  Debt,  but  as  to  the 
proof  of  the  Costs.  In  the  present  Case,  there  was  a  pro- 
ceeding going  forward  after  the  Commission  issued ;  and 
the  question  is  whether  the  Assignees  can  be  bound  by  a 
proceeding  to  which  they  were  not  parties.  My  opinion 
is  thaty  if  the  Assignees  choose  to  object  to  the  pro* 
ceedings,  they  shall  not  be  bound  by  them :  and,  con- 
sequently, this  Plea  must  be  over-ruled  (f). 

{d)  9  Bam.  &  Cress.  659.  (e)  4  B.  &  A.  350. 

(J)  The  following  Cases  were  cited,  by  the  Defendants' 
Counsel,  in  addition  to  those  mentioned  in  the  text :  Walker  v» 
Barnes.  5  Taunt.  778;  Blandford  v.  Footey  Cowp.  138;  £jr 
parte  Charles^  14  East,  197,  and  16  Ves.  956;  Ex  parte  Hill^ 
11  Ves.  646  ;  HameUv.  Thorogood^  7  B.  &  C.  705  ;  Scott  f. 
Ambrose,  3  M.  &  S.  336.  The  Defendants  presented  a  Peti- 
tion in  the  Bankruptcy,  praying  that  prsof  of  the  49483  /.  (which 
the  Commissioners  had  rejected)  might  be  admitted.  The 
Petition  was  heard  before  Lord  Lyndhursty  C.  together  with 
an  Appeal,  presented  by  the  Defendants,  from  the  above  decision. 
The  Editor  has  been  informed  that  his  Lordship  allowed,  the 
Debt  to  be  proved,  but  did  not  decidf  the  Appeal  before  he  re- 
signed bis  office,    e^r'  /  ^iry  ^y/.  /^S  • 
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In  the  Matter  0/ JOSEPH  FRANCKLIN'S  ,839: 

CHARITY.  5th  November. 

* V ' 

Joseph  francklin,  by  his  wiii  dated  the  ist  ^s^-^^* 

of  September  1813,  gave,  to  the  Poor  of  the  Pariah  of     A  Legacy  of 
Haddenham,  in  the  County  of  Bucks^  50/.  per  annum  u?i -V^-^ 
for  ever,  to  be  laid  out  in  Bread,  at  Christmas,  and  dis*  Bread  for  the 
tributed,  by  the  Minister  and  Churchwardens,  to  the  Poor  of  a  Parish, 
most  needy  objects  in  the  Parish.    The  Testator  died  Legacy-duty : 
on  the  30th  of  November  1813.    On  the  5th  January  although  the 

1815,  the  Executors  presented  a  Petition  to  the  Lord  ^^^  were  so 

^*  ^  Dumenms  that 

Chancellor^  praying  that  they  might,  out  of  the  Personal  00  one  received 

Estete  of  the  Testator,  be  at  liberty  to  lay  out  such  ^^"^  ^ban  the 

value  of  3  s 
Bum  of  Money,  in  the  name  of  the  Accountant-General,  p^  annum.' 

in  Trust  in  this  matter,  as  would  be  sufficient  to  raise    JT  C  S  ^  y  7  ^^^ 

the  annual  Sum  of  50/,  and  that  such  annual.  Sum    ^iP'     ^  /-  ^^  ^*'^<^^*^ 

might,  from  time  to  time,  be  paid,  by  the  Accountant-      ^'  ^^'  ^'  ^  ^^^  ^^ 

General,  to  the  Minister  and  Churchwardens  of  Hadn  ^^'  ^  •^    '"'  ^-^  '  *  ^'^ 

denham^  to  be  by  them  applied  for  the  charitable  pur-  \^  ^^ 

pose  mentioned  in  the  Will.    On  the  30th  of  August  ^^  t^^r^  e^^ 

1816,  the  Executors  under  an  Order  made  upon  the    ^      ^c*^^*^^  ^y^, 
hearing  of  the  Petition,  transferred,  the  Sum  of  1,666  /. 

13«.  4 12.  Consols,  into  the  name  of  the  Accountant- 
General,  in  Trust  in  this  matter.  Several  years  after 
the  Transfer  was  made  the  Accountant-General  received 
a  notice,  from  the  Stamp-office,  requiring  him  not  to  pay 
over  any  further  Dividends  of  the  Stock,  until  the  Legacy- 
duty  was  paid.  In  consequence  of  this  notice  a  Peti- 
tion was  presented,  by  the  Vicar  and  Churchwardens  of 
the  Parish,  stating  that  the  Poor  of  the  Parish  were  so 
numerous  that  the  Bread  received,  by  any  one  of  them, 

L  1 
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to  a  jear^  had  nerer  exceeded,  in  Taloey  the  Sum  of 
2«.:  and  that  they  were  advised  that,  therefore^  no 
Legacy-doty  was  payable  upon  the  1,666/.  13<.  ^JL 
Consok.  The  Petition  prayed  that  the  Accoimtant- 
Oeneral  might  be  ordered  to  pay,  to  the  Petitioners, 
the  Dividends  then  due  on  the  1,666/.  131. 4  c/.  Con- 
sob,  for  the  purposes  of  the  Charity:  but,  if  the  Court 
should  be  of  opinion  that  the  Legacy-duty  was  pay- 
able, then  that  the  Accountant-General  might  be  ordered 
to  raise  and  pay  the  same- 
Mr*  Bjoupell  and  Mr.  Lofius  Latondes,  for  the  Peti- 
tioners, contended  that  the  Legacy-duty  was  not  pay- 
able ;  as  there  was  no  Person  for  whose  benefit  a  Legacy 
of  2o/.  was  given. 

The  Solicitor-General  and  Mr.  Bottler  for  the  Crown, 
said  that  the  Sum  was  given  in  the  gross,  as  one  Legacy : 
that  it  was  given  to  the  Poor  of  the  Parish,  as  a  Class, 
and  that  the  Share  to  which  each  of  the  objects  of  the 
Charity  was  entitled,  could  not  be  defined :  and  they 
referred  to  55  G.3,  c.  184,  Sched.  Parts,  "  ^^^  every 
Legacy  specific  or  pecuniary,''  &c. 

The  Vice-Chancellor: — 

This  is  a  Legacy  on  which  the  Duty  ought  to  be 
paid :  for  it  is  given  so  that  the  Executors  hold  it  as 
Trustees  for  certain  charitable  Purposes ;  and  it  can- 
not be  ascertained  what  share  each  individual  is  to 
have. 
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iBag: 

ASHLEY  V.  ASHLEY.  5th  November. 

. ^ » 

In  i8o!i  William  Heath  insured  his  Life,  in  the  Eqnit-      Absv^mcc. 

able  Insurance  Office,  for  \fiOoL    By  a  Deed  Poll,  

dated  the  lOth  of  March  1810,  Heath,  in  consideration  yj^f^^j^J^^J^^^ 
of  55,  and  for  divers  other  considerations  him  thereunto  wards  assigned 
moving,   assigned  the   Policy  to  James  HodsolL    In  the  Policy  to 
October  1810,  Hodsoll  died.    In  February  1815  a  De-  Jn^'lde^rrtirn^'^ 
cree  was  made  in  a  l^uit  instituted  by  Heath  and  otherSi  B.'s  Executors 

^amst  HodsolFs  Executors,  under  which  the  Policy  ^^^F  '^i'*,?"^ 
^  •'  assigned  the 

was  sold,  to  General  Ashley,  for  320  /. :  and,  in  August  Policy  to  D. 

of  the  same  year,  the  Executors  assigned  the  Policy  to  for  valuable 

General  Ashley.    In  August  1817  General  Ashley  died.  ^^^  ^^^  j^f^ 

In  1829  the  Policy  was  sold,  to  Charles  jFare&ro^Afr,  Executor's  sell 

under  the  Decree  in  a  Cause  instituted,  by  General  li*?^*    ^®lj 

''  that  they  could 

Ashley's  Widow,   against  his  Executors.    An  Order  make  a  good 

was  afterwards  made,  on  the  application  of  Farebrother,  Title  to  the 

^  n  t      %.m  •        •  1  Policy,  and  that 

for  a  reference  to  the  Master  to   inquire  and  state  j^  ^^  bound 

whether  a  good  Title  could  be  made  to  the  Policy,  to  complete  his 
The  Master  reported  in  favour  of  the  title.  Farebrother  P«»rchase. 
excepted  to  the  Report;  and  General  Ashley\  Exe- 
cutors presented  a  Petition  praying  that  the  Report 
might  be  confirmed;  and  that  Farebrother  might  be 
ordered  to  pay  his  Purchase-money  into  Court,  in 
trust  in  the  Cause.  The  Exceptions  and  Petition  were 
heard  at  the  same  time* 

The    Solfcitor-General  and   Mr.  Duckworth  for 
C.  Farebrother. 

Assurances  are  annual  Contracts  between  the  As- 
surers  and  the  Assured.     Heath  had  an  interest  in 
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insuring  his  own  Life;  but  when  it  became  a  Con- 
tract between  HodsoU  and  the  OfBce,  Hodsoll  had 
no  interest,  and  therefore  it  was  void;  or,  at  all 
events^  he  had  no  interest  beyond  the  5  s.  paid  by  him 
as  the  consideration  for  the  Assignment  (a) ;  Godsall 
▼.  Boldero  (fi).  If  a  Person  having  an  interest  in  a  Life, 
insures  it,  and  then  sells  the  Policy,  and  afterwards 
his  interest  in  the  Life  ceases,  the  Assignee  would  not 
be  able  to  recover  a  single  Shilling  upon  the  Policy* 
Next,  it  is  not  disputed  that  the  Assignment,  by  Heath 
to  Hodsoll,  was  voluntary;  and, therefore,  Heath's  Credi- 
tors would  be  entitled  to  set  it  aside,  at  any  time. 


Mr.  Pepys  and  Mr.  Parker  for  the  Petitioners. 


(a)  By  14  Geo.  3,  c.  48,  it  is  enacted :  that  '*  no  Insuiauce 
shall  be  made  on  the  life  or  lives  of  any  Person  or  Persons, 
or  on  any  other  event  or  events  whatsoever,  wherein  the 
Person  or  Persons  for  whose  use,  benefit,  or  on  whose  account 
such  Policy  or  Policies  shall  be  made,  shall  have  no  interest, 
or  by  way  of  gaming  or  wagering ;  and  that  every  Assurance 
made,  contrary  to  the  true  intent  and  meaning  of  the  Act,  shall 
be  null  and  void,  to  all  intents  and  purposes  whatsoever. 

<<  II.  That  it  shall  not  be  lawful  to  make  any  Policy  or 
Policies  on  the  life  or  lives  of  any  Person  or  Persons,  or 
other  event  or  events,  without  inserting  in  such  Policy  or  Poli- 
cies, the  Person  or  Persons  name  or  names  interested  therein, 
or  for  whose  use,  benefit,  or  on  whose  account,  such  Policy 
is  so  made. 

**  III.  That  in  all  cases  where  the  Insured  hath  interest  in 
such  life  or  lives,  event  or  events,  no  greater  Sum  shall  be 
recovered  or  received,  from  the  Insurer  or  Insurers,  than  the 
amount  or  value  of  the  interest  of  the  Insured  in  such  life  or 
lives,  or  other  event  or  events.** 

(6)  9  East.  72. 
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The  Vice-Chancellor  : — 

Unless  this  transaction  is  affected  by  the  Act  of 
Parliament,  no  objection  can  be  made  to  it.  By  the 
14th  Geo.  3,  0.481  it  is  enacted,  &c.  [His  Honor 
here  read  the  three  first  Sections  of  140.3,0.48.] 
Now  there  is  not  a  word  said  here  as  to  the  Assign- 
ment of  Policies.  This  Policy  was  good  at  the  time  it 
was  effected.  By  an  Instrument  of  the  loth^of  March 
1810,  an  Assignment  of  it  was  made;  and,  subsequently, 
the  Parties  who  had  become  entitled  to  the  Policy,  sold 
it,  for  a  yaluable  consideration,  under  a  Decree  of  the 
Court ;  so  that  some  Person  became  entitled  to  bring 
an  Action,  on  the  Policy,  in  the  name  of  the  Assured  (c) ; 
and  if  such  an  Action  had  been  brought,  there  is  not 
a  word  in  the  Act  of  Parliament  to  defeat  it.  The 
question  is  whether  the  dealing  with  the  Policy  has 
been  such  as  that  a  Court  of  Equity  would  compel  the 
Assured  to  permit  the  Assignee  to  use  his  name,  in 
bringing  an  Action  on  the  Policy.  It  appears  to  me 
that  a  Purchaser  for  valuable  consideration  is  entitled 
to  stand  in  the  place  of  the  original  Assignor,  so  as  to 
bring  an  Action,  in  his  name,  for  the  Snm  insured. 


ASHLET 

V. 
AsHLET, 


The  Case  cited  is  not  applicable;  for  there  the  Action 
was  brought  by  the  Assured ;  and,  at  the  time  of  the 
Action  brought,  his  interest  had  ceased;  and,  there- 
fore, it  came  within  the  third  Section  of  the  Act  of 
Parliament. 


(c)  Brauon  v.  Carter^  5  Vcs.  86a  ;  Prodgers  v.  Langham, 
I  Sid.  133. 
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jl^^Jy,  PREAME  V.  BEST. 

Practice.       JMR*  Koe  moved  to  amend  the  Bill  a  second  time, 
Jmendment.      after  the  Answer  bad  been  filed.    Tbe  Motion  was  sup* 

ported  by  tbe  Affidavit  required  by  the  13th  of  tlte 

MotiDiftoAmend  ^®^  Orders,  but  no  notice  of  the  Application  bad  been 
a  second  time      given,  and,  on  that  account,  the  Vice-Chancellor  refused 

after  Answer       to  make  the  Order  (a), 
cannot  be  made 

without  Notice.  ^^^  j^^  ^^^^  ^^  afterwards  made  before  Lord  Lyndkwst, 

C,  and  was  again  refused.     See  a  report  of  this  Case,  upon  both 

In  what  cases  the  applications,  1  Russ.  &  Mylne,  79.   It  seems,  however,  th^t. 

Notice  of  a  Mo-  where  the  Defendants  are  numerous,  Notice  will  be  dispensed 

tion  to  Amend  a  with;  Cotiinsham  y.Potts^  1  Russ.  &  Mylne,  81.     So  also 

second  time  is  where,  upon  Exceptions  being  allowed,  the  Plaintiff  moves  to 

not  necessary,  amend,  and  that  tbe  Defea^dant  may  answer  the  Amendments 


upon  the  motion  of  Mr.  Wakefield. 

In  Hand  v.  Green^  upoft  a  motion  to  amend  made  by  Mr. 
Eldertoity  the  question  was^  whether  a  Plaintiff  who  had  amended 
his  Bill  before  Answer,  could  obtain  an  order  to  amend,  after 
Answer,  without  notice.  On  the  18th  of  April  1831,  tbe  Vice-' 
Chancellor  said  that  he  had  conferred  with  the  Lord  C.hancellor, 
and  that  his  Lordship  was  of  opinion,  that  where  a  Bill  ii&s  been 
amended  before  Answer,  it  might  be  again  amended,  after  An- 
swer, without  notice,  and  that  the  13th  of  the  New  Orders  did 
not  apply  to  Amendments  before  Answer. 


MEMORANDUM. 

IN  Easter  Term  1831,  The  Lord  Chancellor  reversed 
the  Decree  on  further  directions,  made  by  the  Vice- 
Chancellor  in  Goblet  v.  Beechey,  reported  ante,  p.  24. 


END    OF   PART   I. 
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1899. 

BROOKMAN  c.  ROTHSCHILD.  *^^  Sh'S' 

y                                                                                                  and  16th  July. 
In  the  early  part  of  1818,  the  Plaintiff,  who  resided  at      ' ' 

Southampton^  being  possessed  of  20,000  francs,  French  The  Plaintiff 
Bentes,  appUcd  to  the  Defendant,  N.  M.  Rothschild,  ^^^^^^^^^^^ 

who  resided  in  London,  and  was  in  the  habit  of  con<-  Rentes.    The 

Defendant  re- 
dded in  Loudon,  and  dealt  largely  in  Foreign  Securities,  and  had  con- 
tracted for  the  Prussian  Loan :  he  was  also  a  partner  wiUi  his  Brothers, 
who  were  Bankers  in  Paris.  The  Plaintiff  employed  the  Defendant  to 
sell  his  Rentes :  the  Defendant,  without  the  Plaintiff's  knowledge,  pur- 
chased them  for  himself  and  his  Partners,  but  gave  the  Plaintiff  the  mar- 
ket price.  The  Plaintiff  then  purchased  Prussian  Bonds  of  the  De- 
fendant, and  agreed  that  t^ey  should  remain  in  his  hands  as  a  security 
for  the  purchase-money,  which  remained  unpaid :  but  no  Bonds  were^appro- 
priated  for  the  Plaintiff.  The  Defendant,  however,  had  always  in  his 
hands  Bonds  to  a  greater  amount  The  Plaintiff  afterwards  directed  the 
Defendant  to  sell  the  Bonds,  and  the  Defendant  subsequently  informed 
t&e  Plaintiff  that  he  had  sold  them  accordingly ;  and  he  gave  the  Plain- 
tiff credit  for  the  alleged  price.  The  Plaintiff  then  purchased  115,000 
Rentes  of  the  Defendant,  which  be  was  to  pay  for  on  a  future  day,  and 
the  Rentes  were  then  to  be  transferred  to  him ;  but  no  Rentes  were  set 
apart  for  the  Plaintiff,  or  identified  as  belonging  to  him.  Before  the 
day  of  payment  arrived,  the  Defendant,  by  the  Plaintiff's  desire,  sent  an 
order  to  his  Partners  to  sell  the  Rentes,  and  they  subsequently  informed 
the  Plaintiff  that  they  had  sold  them  accordingly,  and  gave  the  Plaintiff 
credit  for  the  alleged  proceeds.  The  accounts  between  the  Plaintiff  and 
Defendant  were  afterwards  settled,  and  the  Plaintiff  paid  the  balance 
which  appeared  due  from  him  to  the  Defendant.  Four  years  afterwards 
tiie  Plaintiff,  having  discovered  that  the  20,000  Rentes  had  been  pur- 
chased by  the  Defendant  and  his  Partners,  and  that  there  was  no  appro- 
priation on  the  two  other  purchases,  filed  his  bill  to  l^ve  all  the  trans- 
actions set  aside,  and  the  Court  decreed  accordingly. 

Vol.  IIL  m 
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iracting  for  Foreign  Loans,  and  dealing  in  Foreign  Secu- 
ritieSi  to  recommend  to  him  a  house,  in  Paris,  to  receive 
for  him  the  Dividends  on  his  Rentes.  Mr.  JlotA^cAiW  re- 
commended the  PlaintiflF  to  the  house  of  Messrs.  JBo^As- 
child,  Brothers,  of  Paris,  Bankers,  in  which  he  was  a 
Partner,  and  the  Plaintiff  gave  them  a  Power  of  Attorney, 
and  they  received  the  Dividends,  and  remitted  them  to 
the  Plaintiff,  by  a  draft  for  the  amount  on  N.  M.  Roths- 
child.  On  the  6th  of  April  1 8 1 8,  they  wrote  to  the  Plain- 
tiff, and  informed  him  of  the  Remittance,  and  charged 
him  with  Commission.  Some  mistake  having  been  made 
in  the  receipt  of  the  Dividends,  a  correspondence  on  the 
subject  took  place  between  the  Plaintiff  and  N.  JUL 
Rothschild,  in  the  course  of  which  the  Plaintiff  applied 
to  N.  M.  Rothschild  to  be  admitted  as  an  original  Sub- 
scriber to  a  Loan  which  the  latter  had  then  recently  con- 
tracted for,  with  the  Prussian  Government,  to  tlie  amount 
of  5>ooo,ooo  /.,  to  be  paid  by  instalments,  at  different  pe- 
riods. This  Loan  was  to  be  raised  upon  Bonds,  of  the  Prus- 
sian Government,  bearing  Interest  at  5  /.  per  Cent.,  which 
were  to  be  redeemed  on  or  before  the  30th  of  September 
1847,  by  half-yearly  payments,  at  certain  rates  per  Cent., 
oommencingin  i8i8-ig.  Mr.  Rothschild  consented  that 
the  Defendant  should  become  a  Subscriber  to  the  Loan 
to  the  amount  of  2,000  L ;  and  the  Plaintiff  afterwards 
requested  to  be  allowed  to  subscribe  for  twice  the 
amount,  which  Mr.  Rothschild  refused.  The  Bonds 
were  afterwards  executed  by  the  Prussian  Government, 
and  each  of  them  was  numbered,  and  they  were  all 
delivered  to  Mr.  Rothschild.  Messrs.  Dearmam,  Bell 
4r  Harford,  who  were  the  Plaintiff's  Brokers,  were 
employed  by  him  to  pay,  to  Mr.  Rothschild,  the  instal- 
menls  on  the  amount  of  the  Loan  for  which  the  Plain- 
tiff had  subscribed.    The  Plaintiff,  in  the  course  of  the 
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Ibeforementioned  correspondence  also  applied  to  be* 
come  a  Subscriber  to  a  French  Loan,  for  which  N.  M. 
Rothschi/d  "W^B  a  Contractor;  and,  from  time  to  time, 
enquired  of  him  the  price  of  French  Stock  and  Prussian 
BondSp  and  asked  his  opinion  as  to  their  probable  rise 
or  fall.  Mr.  Rothschild,  in  a  Letter  of  the  i8th  of 
April  1818,  recommended  the  Plaintiff,  if  he  had  money 
disengaged,  to  invest  it  in  Prussian  Bonds;  and  added, 
that  he  expected  to  see  the  Loan  at  go.  At  that  time 
the  Loan,  as  far  as  could  be  ascertained,  was  at  82  or  83 
per  Cent  The  Plaintiff  having  again  written  to  Mr. 
Rothschild  for  infonnation  as  to  the  prices  of  French 
Stock  and  Prussian  Bonds,  Mr.  Rothschild,  in  a  Let- 
ter of  the  23d  of  May  1818,  and  which  partly  related 
to  the  Dividends  on  the  Plaintiff's  Rentes,  added  in 
conclusion:  ''French  Stock  is  here  about  69;  and 
Prussian  Bonds  82  to  83.  I  think  you  would  do  well 
to  sell  part  of  the  former,  and  invest  it  in  the  latter ."^ 
At  this  time  the  Plaintiff  knew  that  Mr.  Rothschild  was 
a  Contractor  for  the  French  as  well  as  the  Prussian  Loan. 
On  the  24th  of  May  the  Plaintiff  wrote,  to  Mr.  Roths' 
child,  as  follows :  **  Shall  I  beg  the  favour  of  you  to 
cause  my  20,000  Rentes  to  be  disposed  of  to-morrow,  on 
the  best  possible  terms,  both  as  to  the  price  and  ex- 
change. The  produce  you  will  have  the  goodness  to 
tetain  in  your  hands,  until  I  have  determined  how  to 
dispose  of  it,  unless  there  would  be  a  saving  of  Com- 
mission in  purchasing  Prussian  Bonds  immediately  with 
it;  in  this  case,  I  would  wish  it  to  be  immediately  in- 
vested, and  then  the  Bonds  can  remain  with  you. 
Should  the  bonds  be  purchased,  I  hope  that  they  may 
be  obtained  at  about  82."  On  the  25th  of  May  Mr.  N* 
K.  Rothschild  purchased  the  Plaintiff's  Rentes,  for  the 
house  of  Rothschild,  Brothers,  of  Paris,  at  69,  and  at 
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the  Exchange  of  23  franca  go  centimes,  and  inreStbi 
the  proceeds,  in  PrusBian  Sonds,  which  he  himself  sup- 
plied; out  of  his  own  Stock,  at  82  J,  On  the  same  day, 
Mr.  Rothschild  wrote,  to  the  Plaintiff,  as  follows  z 
*'  Having  had  an  opportunity  to  dispose  of  your  90,000 
Rentes^  at  6g,  and  23.^4  I  have  eml^ra^  the  same^ 
and  beg  to  inclose  you  the  last  printed  prices  from  Paris, 
by  which  you  will  perceive. th^t;  on  the  21st,  they  wem 
only  68.95,  therefore  I  feel  confident  you  will  approve 
of  this  transaction.  I  have  invested  the  .proceeds  of  the 
Sa^e  in  Prussian  Bonds,  say  ig,ooo  Bonds  at  89 )» 
Y^hich  is  the  very  lowest  it  could  be  obtained  at;  there 
will*  be  one-quarter  Brokerage  on  the  amount. .  I  wiH 
thank  you  to  let  me  have  the  Inscriptions' and  PowerPC 
Attorney,*  There  will  be  Interest,  from  th^  day^  tn^) 
the  Bonds  are  de^vered,  both  ^ays,  allowed  on  the 
French  Stock  and  charged  on  the  Bonds/'  There  waf 
a'  mistake/  in  thi^  Letter,  in  staling  that  the  Bonds  pur- 
chased were  19,0Q0,  instead  of  14,000;  and  the  Plaintiff 
\yas  apprised  of  it  on  the  27th  of  May  1818*  The 
Plaintiff's  Brokers,  Messrs.  Deatman,  Bell  4r  Harford, 
were  employed  in  this  transaction,  and:  signed  the  usual 
Prok^r's  Notes,  and  received-one  quarttr  per  Cent.  Com* 
mission,  as  a  single  Commission  on  one  transaction^ 
On  the  same  izgth  of  May, :  Mf .-  Rothschild  purchased 
g6,ooo'Rent^  for  the  Pafis.home^  fromf  other  personsi 
at  68.fmnc8  95  centind^,  at/the  samci  lute  of  exchange. 
The  printed  list  of  the  prices  gf  Public  Securities,  fop 
the  26th  of  May  (00  List  having  been  published  for 
the  25th)  stated  the  price  of  Rentes  to  be  68  francs  5Q 
centimes :  and  the  Plaintiff,  on  the  27th  and  29th  of 
May,  and  ist  of  June,  sold  6,000,  15,000,  and  9,000 
Rentes  at  69,  and  at  the  same  Atte  of  exchange.  The 
pncto  charged  fo^  the  IVussian  Bonds  was  tdsQ  the  cur- 

*  These  were  required  for  the  sale  of  the  Rentes. 
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tent  price  of  the  day.  Mr.  Rothscfiild  had  sold  Prussian 
Bonds,  on  the  15th  and  23d  of  May,  at  83,  and  the 
Plaintiff  had  purchased  Prussian  Bonds,  of  other  per-     Brookhah 

sons,  on  the  6th  of  that  month,  at  84.      On  the  26th    « 
!•  -»*       .1      -r^t  .    .^  *  .       ,  Rothschild. 

of  May,  the  Plaintin  sent  an  Answer  to  the  above- 
mentioned  Letter  of  the  25ih  of  May,  and  expressed 
himself  thus :  "  I  beg  to  return  you  my  best  thanks  for 
getting  the  transaction  in  the  French  Funds  and  Prus- 
sian Bonds  eflfected  so  much  to  my  advantage/'  Shortly 
after  diis  transaction,  French  Rentes  rose,  and  Prussian 
Bonds  fell.      -• 

The  Plaintiff,  in  a  Letter  written  to  N.  M.  Roihs- 
Mldim  the  13th  of  June  1818,  observed  that  he  had  been 
vWjrnnfbrtuilate  in  selling  his  Rentes  so  soon ;  to  which 
Mr.  RoihsehUd  replied,  on  the  15th  of  the  same  month, 
that,  in  transactions  of  that  nature,  it  was  impossible 
l^be^Ways  oh  the  light  side,  as  t^ie  fluctuations  de- 
j^nded  upon  such  numerous'  circumstances;  that  he 
firmly  believed  that  Prussian  Bonds  would  be  at  go  per 
Cent.,  and  th^t  he  should  not  be  surprised  to  see  it  in 
a  year ;  but  that  that  too  depended  on  circumstances ; 
that  evecy  thing  then  appeared  favourable  for  it.  On 
the  2d  of  June  1818,  the  Plaintiff  instructed  his  Brokers, 
Messrs.  Dedtman,  Bell  Sf  Hafford,  to  purchase,  for  him, 
g,ooo/.  Prussian  Bonds  ;  and  they  purchased  the  same 
of  Mr.  Rothschild,  and  sent  the*  usual  Broker's  Note  to 
Ae  Plaintiff;  it  was  as  follows : ''  London^  June  2d,  1818. 
James  Brookman,  Esq.  We  have  bought  on  your  ac- 
count, of  N.  M,  Rothschild,  Esq.  5,000  /.  Prussian  5  per 
Cent.  Bonds,  at  81 1  per  Cent.,  to  be  paid  for  in  Four 
Months,  with  Interest,  from  the  day  of  Contract. — 
Bearman,  Bell  ^  Hafford"  On  the  I6th  of  the 
flame  Month  the  Plaintiff,  bought,  of  Mr.  Rothschild, 
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^o/yooL  more  Prussian  Bonds,  at  82  per  Cent,  at 
Twelve  Months  credit.  The  Brokei^s  Note  was  as 
follows :  "  Jot.  Brookman,  Esq.  We  have  bought  on 
your  account  40,000  /.  Prussian  Bonds  of  N.  M.  Roihs^ 
child,  at  82  per  Cent,  to  be  paid  for  at  the  option  of  the 
Buyer  within  twelve  months,  allowing  5  per  Cent* 
Interest,  from  day  of  contract  to  day  of  payment. — 
Dearmanj  Bell  Sf  Harford.'*  In  a  Letter  written,  by  Mr. 
Uothichild,  to  the  Plaintiff,  on  the  12th  of  June  i8i8j, 
the  Proposal  for  the  Purchase  of  these  Bonds^  was  men- 
tioned as  having  been  made  by  the  latter. 


On  the  15th  of  June,  Dearman  Sf  Co.  purchased^  for 
the  Plaintiff,  other  Prussian  Bonds,  to  the  amouiit  oC 
10,000  /.  at  81  per  Cent,  and  at  a  Credit  of  Four  Months. 
Of  these  Bonds,  5,000  /.  were  purchased  of  Mr.  Roth^ 
child,  and  the  remainder  of  Messrs.  S.  Sf  J.  Wardm 
The  Brokers  Note  of  this  last  transaction  also  was 
sent  to  the  Plaintiff.  The  Bonds  so  purchased  from 
Mr.  Rothschild,  amounted,  in  all,  to  50,000  /•  of  B<md8, 
but  as  Mr.  Rothschild  had  paid  part  only  of  the  In- 
stalments on  tliem,  to  the  Prussian  Government,  it 
was  agreed  that  he  should  pay  the  remaining  Instal- 
.  ments,  that  the  Plaintiff  should  pay  Interest  on  the 
Amount  advanced  and  to  be  advanced  by  Mr.  Jio^ib- 
child  in  payment  of  the  Instalments,  and  that  Mr. 
Rothschild  should  hold  the  Bonds  for  his  secuiity.^ 
In  April  and  May  1818  the  Plaintiff  had  purchased,  of 
other  persons,  15,000/.  Prussian  Bonds,  and  having 
to  pay  for  part  of  them  in  September  following,  he,  on 
the  18th  of  that  Month,  borrowed  of  Mr.  RoihscU/d 
through  Dearman,  Bell  ^  Harford,  8,500  iL;  and,  od 
the  receipt  of  that  Sum,  the  Brokers  delivered  to 
Mr.  Ro^hschitd  the  Plaintiff's  Promissory  Note  for  the 
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amount,  payable  with  Interest  at  5  per  Cent.,  and  they 
also  delivered  to  him   11,000/.  of  the  15,000/.  Prus- 
sian Bonds  belonging  to  the  Plaintiff,  as  a  collateral     Beookmah 
Security  for  the  8,500  /•  and  Interest.    After  the  deli-   ^ 

''  .  ROTHSCKILir* 

▼ery  of  these  last-mentioned  Bonds  Mr.  Rothschild 
ought  to  have  had  in  his  hands,  Prussian  Bonds  be- 
longing to  the  Plaintiff,  to  the  amount  of  61,000 /• 
On  the  7th  of  October  1818,  Mr.  Rothschild  paid,  to  the 
Plaintiff,  the  half-year's  Dividend  on  that  amount  of 
Bonds,  which  became  due  on  the  1st  of  that  month, 
in  October  1818,  the  credit  allowed  on  the  two  pur- 
chases of  5,000  /.  Bonds,  expired ;  but  Mr.  Rothschild 
agreed  to  extend  the  credit  as  to  them,  so  as  to  place 
them  on  the  same  footing  as  the  40,000/.  Bonds.  On 
the  6th  of  October,  (by  which  time  Mr.  Rothschild 
had  paid,  all  the  Instalments  on  the  50,000/.  Bonds 
to  the  Prussian  Government)  an  Account  was  made  out 
of  what  was  due,  to  Mr.  Rothschild,  in  respect  of 
those  Bonds;  and  it  appeared  that  41,522/.  45.  lod. 
was  due  to  him  in  respect  thereof.  The  Plaintiff  not 
being  able  to  pay  that  Sum,  it  was  agreed  that  the 
Plaintiff  should  give  Mr.  Rothschild  his  Promissory 
Note  for  41,500/.,  and  that  Mr.  Rothschild  should  re- 
tain the  50,000  /•  Bonds  as  a  collateral  Security  for  the 
Amount  of  the  Note.  Accordingly  the  Haintiff  gave 
to  Mu  [Rothschild  his  Promissory  Note  for  41,500/. 
and  left  the  50,000  /.  Bonds  deposited  with  him,  as* 
k  collateral  Security  for  the  Payment  of  that  Sum. 

Mr.  BeU,  who  was  examined  for  the  Plaintiff,  as  to 
this  part  of  the  transaction,  deposed  that  he  believed 
that  it  was  not  understood  or  agreed  between  the 
Plaintiff  and  Mr.  Rothschild  that  the  latter  was  to  be! 
at  liberty  to  use,   as   his  own,   the  50,000/.  Bonds,. 
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bul  that  those  Bonds  were  to  ]be  held  by  him,  as  the 
specific  property  of  the  Plaintiff,  subject  to  the  payment 
of  the  41,^00/.  and  Interest;  and  that,  as  far  as  the 
Plaintiff  was  concemed,  these  were  real  and  bon&JOt 
transactions. 


On  the  15th  of  October  1818  the  Plaintiff,  through 
the  agency  of  Dearman  Is  Co.,  borrowedi  of  Mr.  jRo^A^ 
chUd,  the  further  sum  of  4,900  i.;  and,  on  the  receipt 
of  that  Sum,  the  Brokers,  handed  over,  to  him^  lbs 
Plaintiff's  Promissory  Not^  for  the  amon^t,  and  ,de* 
posited  with  him  6,poo  /.  Prussian  Bonds  belopg^ng  to 
^he  Plaintiff,  as  a  collateral  Security.  In  these  6,000 /• 
Bonds  were  included  9,000 /•  of  the  14,000/.  Bonds 
which  had  been  delivered,  by  Mr.  Rothschild,  to,  the 
Plaintiff,  in  respect  of  the  purchase  of  Bond^  to  that 
amount,  made  on  the  25th  of  May  1818 ;  butit,did  not 
appear  how  the  remainder  of  those  14,000/.  Bonds 
were  disposed  of.  Afta:  this  last  deposit,  Mr.  Rothschild 
ought  to  have  jbad,  in  his  hands.  Bonds,  belonging  to 

the  Plaifitiff,  to  the  Amount  of  67,000/. 

« 

In  December  1818,  at  which  time  Prussian  Bonds 

•  -  -  * 

l^ad  fallen,  about  7  per  Cent.j»  the  Plaintiff  met  Mu 
Rothschild  near  his  house  in  -  London,  as  the  Plain- 
tiff  and  Mr.  Bell  were  going  thither,  and  Mr.  Rothh: 
child,  then  recommended  jthe  Plaintiff  to  sell  his  Pros* 
sian  Bonds,  then  in  Mr.  Rothschilds  hands,  and  to 
invest  the  proceeds  in  the  French  Funds,  and  added 
^at,  by  so  doing  he  had  no  doubt  that  the  Plaintiff 
would  repair  the  losses  that  he  had  sustained.  In  con* 
sequence  of  this  advice  the  Plaintiff  ^Id,  to  Mr.  Roths- 
child, 37,000/.  Bonds,  on  the  17th  of  December  i8i8j 
at  75  per  Cent.,  and  30,000  /.  Bonds,  on  the  31st  of  the 


QASES    Ilf:  CHANQERY.  l6l 

wme  monib^  at  the  same  price;    N^fi^tibitanctiog  the         1$^^  , 

ii,oooL  and  6,oao/*  Bpnd^  w^e  included  in  ikeM         •  ^       ' 

Sales.  Mr.  RatiuMld  had,  pIevio^fily  to  the  17th  .of,    Bjiookmak 

December  i8i8«  aoU  and  deltvered  11,000/*  of  tho9^. 

Sonde,  to  otiier  perepns ;  the  Plaintiff,  wheix  h§  de^ 

sited  those  Bon^s,  lUkviog  coDseated  toiflr.  iRtahtehHtfs 

uing  them  if  he  tbooght  proper  «9to  do,  on  Mr.  B4^h- 

child  undertaking  .  to  give  to  th4  Plaintiff  Bonds. of 

^nal  amount,  whenever  required.    The  1 1  /kk)  L  Bonds 

90  sold,  ^ere  disposed  of  at  about  76  per  Cent.    Be^ 

tween  the  18th  and  agthof  December  1818,  Mr.  Raih&- 

qhUd  sold  47^)00/.  of  his  own  Bonds,  some  at  75  i,  and 

^e  remaii^ler  at  75  per  Cent. 

■  Out  of  the  proceeds  of  the  67,000  /•  Prdssian  Bonds^ 
Jkarman  4r  Co^  paid,  to  Mr«  BjotimhUd,  the  amount  of 
|he  Plaintiff's  two  Promissory .  Notes  for  '8,^00  /•  and 
4fj500/.,  leavipg  thcr  ^ote  for  4,200/.  still  unpaid* 
Mr.  Rf^Omhild^  having  c^ed  upon  the  Plaintiff  to  de** 
posit  other  Pnlssiibi  Bond^,  as  a  secunty  to  him,  for 
the  payment  of  that  JSfote,  the  Plaintiff  deposited,  with 
him,  such  Bonds,  to  the, amount  (tf  £,500^  On  the 
£th  of  February  18x9,  the  Plaintiff  sold  those  Booidsy 
to'Mr.  RothsfMld.  at  Urn  price  of  .78 1  per  Cent*,  tod 
t^e  remaining  Promissory  Kote.  was  paid  out  of  the 
proceeds.  About  a  month  after  the  67,000/.  Bonds 
were  sold  as  before  mentioned,  the  price  of  Prussian 
Bonds  ro^  3I.  per  Cent.  As  to  the  50,000/.  Bonds, 
not  one  of  .them  was  ever  looked  out  or  selected  from 
the  other  Bond^  iu  Mr.  JBo/AsdU/cf  s  liands,  although 
he  had  at  all  times.  Bonds  to  that  amount,  ready  to 
transfer  to  the  Plaintiff  whenever  he  was  entitled  to 
call  for  the  same. 
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jgM^  Between  the  17th  of  December  i8i8»  and  the  5tll  of 

' ^ '     Febrnaiy  i8ig,  the  Plaintiff  parchased,  orMr.RoihKhUd, 

Bbookvav     sereral  sums   of  French  Rentes,  at  different  prices, 

amoonting^in  the  whole,  to  1 15,000  francs  of  such  Rentes^ 
and  the  Pnrchaae-moniea  amounted,  in  the  whole,  to 
65,649/*  0$.  8d.  By  the  terms  of  the  Contracts,  the 
Plaintiff  was  to  pay  the  Purchase^nonies,  with  Interest 
at  5  per  Cent  on  or  before  the  I5tb  of  June,  then  next, 
(being  the  period  at  which  the  Credit  for  the  Prussian 
Bonds^  would  have  expired),  and  was  then  to  have  the 
Rentes  transferred  to  him ;  and  he  was  to  be  at  liberty 
to  call  for  an  earlier  transfer,  of  all  or  any  part 
of  the  Rentes,  on  payment  of  the  Purchase-money  for 
the  amount  A  Broker's  Note,  of  each  Contract,  was 
made  out  and  signed  by  Dearman  Sf  Co.  the  Plaintiffs 
Brokers,  in  the  usual  form#  As  far  as  the  Plaintiff  was 
concerned,  these  were  real  transactions ;  and,  in  April 
iSig,  Mr.  12otAscAi/!c(  accounted,  to  the  Plaintiff,  for  the 
half-year's  Dividends,  which  had  become  due  on  these 
Rentes  in  March  preceding,  after  deducting  his  Commis- 
sion for  receiving  the  same;  and  Messrs.  Ito^A^^/^,  Bro- 
thers, of  Paris,  in  Letters  which  they  wrote  to  Dearman 
^  Co.  in  May  iSig,  spoke  of  the  Rentes  as  the  Plaintiff's* 
But  the  115,000  Rentes  were  never  invested  in  the 
name  of  the  Plaintiff,  nor  were  the  same  set  apart  for 
him,  or  in  any  manner  identified  as  his  property. 

On  the  26th  of  May  1819,  the  Plaintiff  sold,  in 
Ixindon,  through  Dearman  ^  Co.  5,000  of  his  115,000 
Rentes,  to.  a  Mr.  Blakesley,  and  on  Dearman  Sf  Co. 
paying  to  Messrs.  Rothschild  the  Contract  price  for 
the  Rentes  so  sold,  they  were  transferred,  to  the 
Purchaser,  by  Mr.  Rothschild  and  his  Partners.  Im- 
mediately afterwards,  Mr.  Rothschild  recommended  the 
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Plaintiff  to  sell  the  remainder  of  his  Rentes  in  Parii, 

and  advised  him  to  send  an  Express,  to  the  house  of 

Rothschild,  Brothers,  in  Park,  for  that  purpose.     The     ^^^ommaix 

Plaintiff  accordingly  caused   his  Brokers,    Deamum 

Sf  Co.  to  write  an  Order,  to  the  house  of  Rothschild 

Brothers,  of  Paris,  to  sell  his  remaining  1 10,000  Rentes  $ 

andyon  the  26th  of  May  iSig^Mr.  N.  M.  Rothsckild  wrote 

a  Letter  to  Rothschild^  Brothers,  inolosing  the  Order,  and 

stating  that  the  Plaintiff  had  been  very  unfortunate  in  his 

speculations,  and  requesting  them  to  do  their  best  for 

him.  This  Letter  concluded  as  follows:  "  These  Rentes 

I  sold  to  Mr.  Brookman,  but  they  bare  not  yet  been  in- 

Tested  in  his  name,  therefiHre  I  hand  you,  at  the  foot,  the 

particulars,  amounting  to  1 1 5.000  Rentes :  but  you  have 

only  to  dispose  of  1 10,000  Rentes,  the  other  5,000  Renteft 

having  been  sold  here,  and  I  shall  give  an  Order  for  the 

Transfer  next  Friday."    An  account  of  the  prices  at 

which  the  1 15,000  Rentes  had  been  sold  by  Mr.  Roths" 

€hild  to  the  Plaintiff,  was  contained  in  a  Postscript. 

This  Letter  was  sent  by. express,   according  to  Mr* 

RothschUd's    advice,    and    he    charged    the  Plaintiff 

37/.   6s.  2d.  for  the    expenses   of  it.     Rothschild, 

Brothers,  in  a  Letter  of  the  29th  of  May  18  ig,  sent  to 

Dtarman  if  Co,  an  Account  of  the  Sales  of  the  110,000 

Rentes,  by  which  it  was  represented  that  they  bad  sold 

them,  in  different  portions,  at  prices  varying  from  66  fir. 

30  cents,  to  66  fr«  60  cents,  per  Cent. ;  and  they  stated 

that  they  bad  used  their  best  exertions  in  the  Sales^  and 

apologised  for  not  remitting  the  proceeds  on  that  day, 

on  account  of  the  scarcity  of  Bills  on  London.    This 

Letter  was  received,  by  Dearman  4r  Co.  on  or  before  the 

td  of  June  i8ig.    In  the  Account  above-mentioned, 

the  lai^est  prices  were  given  credit  for  on  the  smallest 

Sums,,  and,  Rothschild,  Brothers,  made  a  charge  of  9,132 
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j^EMK<i  for  Commissjioik  iuid  Brokerage.  Up«n  Ihis  Ininfti 

action  the  Plaintiff  austained  a  kma  amoanting   to 

QaqoKMAir.     ^20  /..  18  s.  6  J.  Oa  sean^hti^ the  GoTemment  Booka 

ip  J|*)^9lAe,  ,it  appeared  thiat  Sales  of  Rentea  to  the 
^CQOm^t  oi  190,960  francs  were  effected  by  Roihsehild^ 
!^tbera,  on  the  28th  of  May.  X819;  but  it  cotdd  not 
]^e  diitittCtly  ascertained  whether  the  Plaintiff^s  Rentea 
^ei?e.  included  in  those  Salea^  The  l^aintiff  having 
^xpiessedj  to  Mr.  N^  M.  BaiksciiU,  his  disdatisfaction 
at  .the  low:  .pripes  for  which  his  Rentea  had  been  sold, 
Mr.  -MpthKiUd;  at  his  request^  consented  that  die  credit 
should  be  extended  three  suxiihs^  and  that  the  money 

•  »  *  

produced  by  the  Sales  of  the  110,000  Rentes,  and 
which  still  jret^ained  in  the  hands  of  jRo^AsdU&J,  Brodiersji 
should  be  re-invested  in  the  same  Stock.  On  the  8th 
of  June  1819,  Mr.  N.  M.  Rothachild  wrote  a  Letter  to 
MothschUdt  Brothers,  containing  the  following  passage! 
^iJL  enplp^.  you  a  Letter  from  Mr.  J*  Braokuum,  and 
have  agreed  that  the  1 10,000  Relates  ahall,  aa  far  aa  the 
proce^iia  admijl^  b^  p\ircbased  ^gaii^  without  any  charge 
of  Coippupaipn  for  this  pmschase.  Therrfore  please  to 
apprise  him  of  eyuch  purchase ;/  and  I  recommend  you  to. 
do  the  best  you  can. .  You  will  please  keep  the  Rentes 
i|i  your  .name,  and  BiUs  will  be  drawn,  against  it  for 
three  pacmths,  ip  order  to  aecuro  the  exchange."  . 

On  the  12th  of  June  i8ig,  JS^luchUd,  Brothers,  wrote, 
a  Letter  to  the  Plaintiff,  in  whi^h  they  stated  that,  on  the 
receipt  of  the  Letter  of  the  8th  of  that  month,  they  gave 
orders,  to  their  Brokers,  to  lay  out  the  Plamtiff's  money) 
in  their  hands,  in  the  purchase  of  105,500  Rentes  for 
his  account ;  .that  the  Rentes  were  4>urohased,  in  certaitt 
portions^  varying^  in  price,  from  68.60  to  68.70  per 
Cent.;  that  the  Brokerage  amounted  to  1,81 1  francs  95 
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Cbntioaes;  ami  tfaeya^ded:  '*We  most  heartily  owab 
3P0u  success  in  this  renewed  operation,  and  that  .the 
fvent  will  fally  justify  the  agreementa  you  hare  m^e 
lespecting  it''  Itk  this  {Mirchase  the  highest  prices 
were  charged  for  tb^  lai;gjB$t  portions  of  Rentes  purchased. 
The  Plaintiff  being  dissatisfied* '.with  these.  priees«'  eoiir 
sidering  them  not  to  be  the  fidr  market  prices,  Dear' 
mitn  if  Co^  by  hie  desire,  wrot^; ,  an  the  294  of  Jpne 
i8]§,  lo  Bothckild,  Brothers,  and  ^ubynitted  to  thetQ 
that,  considering  the  prices  at  wbioh.the  Rentes  ht4  been 
pitrchaaed^  there  mast  have  been  some  mistajie  in.  the 
instructions  sent  to  them,  or  that  they  had  not  clearly 
understood  those  instructions,  but  had  purcbdsed  the 
{lenteB,  for  time,  and  had  given  higher  prices  On  that 
IMMunt. 


QEQO&H^Jr 
ROT4l8C«llJl4 


.  On  the  26th  of  June  1 8 1  g,  Rotk^ild,  Brothers,  replied 
to  this  Letter  as,  follows :  ^*  We  have  befoise  us  your 
favour  of  the  22d  Instant,  and  in  reply  beg  to  hand  y.oa 
enclosed  an  authentic  course  of  the  ready-money  prices 
ef  Rented  gn  the  lith  Instant,  the  day  op  whiob  lAr. 
Brookman^B  Order  i^^as  received,  and  on  lebicih  the  pfr 
purchase  was  made  for  him.  He  certainly  has  reason  to 
legret  the  high  prices,  but,  independent  of  our  not  feeling 
ourselves  justified  in  defending  the  elocution  of  the  Order, 
we  had  no  reason  whatever  to  induce  us  to  do  it,  aa  there 
iraSf  at  the  moment,  every  ntppearance  of  a  continued  rise, 
and,  although  the  Rentes  have  latterly  experienced  con-» 
9identble  variation,  yet  they  yesterday  dosed  at  68.75^ 
Ae  highest  course  at  which  any  part  of  the  Stopk  waa 
f&-purchaaed.  Feeling,a$  wedid,  the  most  anxious  desire 
that  this  pperation  should  hare  terminated  with  advan* 
tage,  we  hayo  experienced  considerable,  pain  from  the 
result  of  it ;  but  we  can  with  truth  say  that,  both  in- the 
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Brookmah 

ROTRSCaiLD. 


nie  and  re-purchase,  our  very  best  exertions  were  ased; 
and  that  circumstances  alone  have  been  unfavoumble  to 
us.  We  still  hope  that  the  re-investment  of  the  Amount,- 
may,  in  the  end,  turn  out  well,  and  shall  be  most  happy 
to  do  our  best  to  contribute  to  it,  whenever  our  exertions 
may  be  again  called  for/' 


The  purchases  of  the  1 05,500  Rentes  could  not  be 
identified  in  the  French  Government  Books.  In  Sep* 
tember  1819,  Mr.  Bell,  by  the  direction  of  the  Plaintiff^ 
applied  to  the  Defendant  to  obtain  his  consent  that  the 
105,500  Rentes  should  be  sold  in  London,  in  great 
or  small  amounts,  as  opportunity  might  offer :  but  the 
Defendant  refused  to  comply  with  the  proposal,  and 
advised  the  Plaintiff  that  it  would  be  more  beneficial 
to  him  to  have  the  Rentes  sold  in  Paris.  The  Plaintiff 
acceded  to  this  advice,  and,  accordingly,  on  the  20th  of 
September  1819,  went,  to  Paris,  with  his  broker, 
Mr.  Bell. 


To  a  Letter  which  Mr.  N.  M.  Rothschild  addressed  ta 
Rothschild,  Brothers,  on  the  15th  of  September  1819, 
was  the  following  Postscript :  "  Mr.  Brookman  and 
Mr.  BeU  the  Broker,  intend  visiting  you  respecting  Mr. 
Brooknum^%  French  Stock.  I  will  write  you  fully  re- 
specting this  business,  by  my  next."  In  a  Letter  which 
Rothschild,  Brothers,  wrote  to  Mr.  N,  M»  Rothschild  on 
the  20th  of  September  1819,  there  was  the  following 
passage :  "  Due  attention  will  be  paid  to  your  cautions 
respecting  Mr.  Belt  and  Mr.  Brookman.**  And,  in 
another  Letter  of  the  24th  of  September  1819  they 
wrote  as  follows :  **  We  have  settled  Mr.  Brookman's 
concern,  and  will  hand  you  the  particulars  to-morrow.'^ ' 
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On  the  3i8t  of  Sept«nber  1819,  the  Plaintiff  had  an 
interne w  at  Ptfrit  with  Mr.  James  Meyer  Rothschild^ 
one  of  the  Finn  of  Rothschild,  Brothers,  when  he  gaye  Brookma w 
instructiona  for  the  sale  of  his  Rentes.  The  Plaintiff  was 
informed  that  his  Rentes  had  been  sold,  by  a  Letter  from 
Rothschild,  Brothers,  of  the  226,  of  September  1819,  by 
which  it  appeared  that  he  was  a  gainer,  by  the  trans* 
action,  to  the  Amount  of  3>395  L  js.  6d.  That  letter 
was  as  follows : 


SOTHSCHILB* 


Paris,  2Sd  September  i8ig« 
Sir, — Agreeably  to  your  verbal  instructions  we  have 
the  pleasure  to  announce  the  sale  we  have  effected  of  youf 
fire*  105,500  Rentes,  at  71.35  producing  frs.  1^505485, 


i«* 


Deducting  Commission, }  per  Cent.     -    frs.    7,52740 

Brokerage,^    ^tto     •    .    -       1,881.85 

9409-26 


Remains  Net  1496,075.75,  which  proceeds,  at  the 
ezchangeof  25.20, make 59,368/.  is.  8d.  sterling,  which 
we  remit  to  N,  M.  Rothschild,  of  London,  in  Bills  at  30 
days'  date  from  the  26th  Instant,  thus  closing  the  trans- 
action per  Net  appointment.  Please  to  acknowledge 
receipt  of  the  present,  and  believe  us  very  sincerely, 

*'  Sir,  your  most  obedient  servants, 

*'  De  Rothschild,  Brothers.". 

**  The  Dividend  on  the  above  Rentes  is  to  be  added  to 
our  remittance,  viz.  on    -        -        -     frs.  52,750. 

Commission  i  P.  7o  263.75 

52486,25 

which  at  25.20.  is  2,082/.  15  s.  gd.  also  to  be  re- 
mitted to  N.  M.  Rothschild,  of  London,  consequently, 
together  61450  Liy  s.gd.  sterling.'* 
"  James  Brookman,  Esq.  Paris" 


1^. 
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On  the  25th  of  September  i8ig,  Rothschild,  Brothers, 
wiole  another  Letler  to  the  Pkdiilaffr  which'  was  ae 
&U0W8:  t<<  Siry^Beferring  yoti  to  oar  Letter  df  the  mA 
Inatant^  we  handt  y w  at  foot  a  Mote  of'  the  Sale  and  re^ 
pnichaite:  if  ReobsB  which  took  place  ibr  you  in  the 
Months-  of  May.  and^  Jane,  leaving  Balance  in  youlr 
favoar  aft  fnu  d%s^BB»  ^^  ^5-^Op  ^7  '•  4  ^^  ^  ^*  sterlingv 
making  the  total  A^iount  of  om  remittance  to  N.  Mi 
Rothschild,  61478/.  169.  sterling,  at  go  days'  datei 
*'  We  are,  very  truly,  Sir,  your  most  obedient  servants, 

"  De  Rothschild,  Brothers/'     .. 

*/  May  29,  Sold  frs.  110,000  Rentes, 

producing    -        -        -        -  •     frs.  1452 /)67;50 
^  June  12,  Bought  105,500,  costing  -         i#45ij38l-d4l 


^  Balance  frs. 


685.55 


No  Bills  were  remitted  on  this  occasion :  but,  on  the 
28th  of  October  1819,  N.  JIf.  Rothschild  debited  Messrs. 
Rothschild,  Brothers,  with  the  Amount  of  the  Proceeds 
of  the  Sale  of  the  105,500  /.  Rentes,  and.  gave  a  correal 
ponding  Credit  to  the  Plaintiff. 

On  searching  the  Government  Books  in  Paris,  it  did 
not  appear  that  De  Rothschild,  Brothers,  had  sold;  be- 
tween the  21st  and  27th  of  September  1819,  Rentes  to 
a  greater  Amount  than  10430. 

After  the  Plaintiff's  return  from  Paris,  Mr.  N.  M. 
Rothschild  'made'out  Kis  Account,  in  which  he  charged 
the  Plaintiff  with  the  Purchase-money  for  the  115,000 
Rentes,  and  with  Interest  thereon,  and  gave  him  credit 
for  six  months  Dividends  thereon,  (after  deducting  |  per 
Ceai.  for  Commission),  and  he  abo  gave  the  Plaintitf 
credit  for  Interest  on  those  Dividends,  from  the  9th  of 
April  to  the  28th  of  October  1819,  and  credit  for  the 
Proceeds  of  the  5,000  Rentes,  sold  to  Mr.  lilakesley. 


1 


CASES  IN   CHANCERY. 

aodfot  Interest  thereon  to  the sSth  of  October  i8ig,and 
also  for  the  jiemittance  alleged  to  have  been  received^  from 
Boihtchild,  Brothers,  in  respect  of  the  sale  of  the  1 05,500 
Rentes.  On  this  Account  a  balance  of  i>»6i4  /.  ig  s.  2  d. 
appealed  to  be  due,  from  the  Plaintiff,  to  Mr:  N.M. 
Rathichild;  and,  on  the  loth  of  December  1819, 
the  Plaintiff  gave  Mr.  N.  itf.  Rothschild  a  Cheque  on 
his  Bankers,  for  that  Balance.  This  finally  closed  all 
tianactions  and  Accounts  between  N.  M.  Rothschild 
and  the  Plaintiff. 


169 
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The  Plaintiff  continued  to  buy  and  sell  French  Stock 
during  the  whole  of  the  following  year,  and  employed 
Rothschild,  Brothers,  of  Parisp  as  his  Agents, .  in  those 
transactions:  and,  during  1821  uid  1822,  he  bought 
and  sold  Spanish  and  Colombian  Bonds,  Shares  in  Joint 
Stock  Companies  and  other  Securities  to  a  considerable 
amount. 


In  December  1823  he  addrjessed  a  Letter,  to  James 
Rothschild^  of  Paris,  one  of  the  Firm  of  RothschUd, 
Brothers,  in  which,  after  apol<^zing  for  the  intrusion, 
and  attributing  it  to  the  urgency  of  pecuniary  distress, 
he  sa^d  that,  upon  looking  over  his  papers  lately,  he 
had  discovered  that  Messrs.  Rothschild  had  had  the 
proceeds. of  the  Sale  of  the  110,000  French  Rentes, 
which  they  had. sold  for  him  on  the  28th  of  May  i8ig, 
in  their  hands,  from  that  d^y,  till  the  11th  of ^  June  fol- 
lowing, fpr  which  they  had  not  allowed  him  Interest,  and 
requesting  them  to  rectify  that  mistake.  Messrs.  Roths^ 
child  answered,  by  a  Letter,  stating  that  is  was  not  their 
pustom  to  allow  Interest  for  Money  lying  in  their  hands, 
liable  to  be  called  for  at  a  moment's  notice ;  and  they 
believed  their  practice  was  genjeral ;  but,  at  the  same 

VOL.IIL  N 
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tine  they  exprcised  their  regrat  Amt  the  Fhintiff't 
fiiitaiie8»  and  eneloeai  him  go/,  as  a  present 

On  the  2sd  of  Jaonary  1884,  the  Phintiir  wrote  a 
Letter  to  N.  M.  BaiktcUU^  im  which,  after  ataliDg  him- 
self to  be  in  dietrees,  be  begged  to  eall  hit  attention  to 
the  Contreets  entered  into  between  them  in  December 
181B,  and  January  and  FebmAry  iSig,  and  mid  that, 
by  the  terms  of  those  Contrasts,  he  was  to  have  had  the 
option  of  selling  the  115,000  Rentes  gradaalfy  in  parl^^ 
upon  paying  Mr.  RoiluckUd  for  them,  at  the  time  of 
requiring  their  Deliyery,  and  that,  when  the  time  ap- 
proached for  their  being  sold,  Mr.  BothMchild,  had 
compelled  him  to  sell  them,  altogether,in  Pom,  by  whidi 
he  had  sustained  a  loss  of  1,000  /.,  and  he  claimed  Cmn- 
pensation  for  that  alleged  loss.  Mr.  Bothsehild,  con- 
eeiving  this  demand  to  be  unfounded,  rejected  it ;  upon 
which  the  Plaintiff  i^ain  wrote  to  Mr.  RothickUd,  stating 
that  he  had  applied  to  a  Professional  friend  who,  on 
being  made  acquainted  with  the  tiansactions  that  had 
taken  place  between  them,  strongly  advised  him  to  file 
a  Bill,  to  oblige  Mr.  Rothschild  to  answer,  upon  oath, 
▼ariotts  questions  upon  many  points  of  those  transao* 
lions,  and  upon  the  Accounts  which  the  latter  had  giyen 
In,  and  which  the  Plaintiff  had  paid.  The  Plaintiff 
added  that,  as  the  transactions  and  Accounts  inyolted 
questions  of  very  great  importance,  he  wished  Mr. 
EoihichiU  to  be  informed  of  his  intention  hefwe  he 
proceeded  to  file  the  Bill,  in  order  that  he  might  have  it 
in  his  power  to  propose  some  airangement.  Afterwards 
some  correspondence  took  place  between  the  Plaintiff 
and  Mr.  Roth$chil^B  Solicitors,  but  no  anangement  was 
come  to ;  and,  on  the  a4th  of  April  1824,  the  Plaintiff 
filed  his  BiU  against  Mr.  N.  AT.  l{o^JbcAi/<2  alone.    The 
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Dtfendant  faaviiig  stated  in  his  Answer,  that  he  carried 

on  basineBS  in  partnership  with  his  Brothers,  and  that 

all  the  dealings  and  transactions  mentioned  in  the  Bill     BuoaEM av 

toA  plaee,  so  far  as  he  was  concerned  therein,  on  the 

joint  accoont  of  himself  and  his  Brothers,  the  Plaintiff 

amended  his  Billi  and  made  the  BrodMra  Defendants. 


BoTnscaiLB. 


.  llie  aabetance  of  the  Bill  was,  that  Mr.  N.  M.  Rotk^- 
Mid  waa  an  Agent  o?  Broker  for  the  sale  of  Foreign 
Stocks  and  Secwtties;  that,inMarch  1818,  the  Plaintiff 
employed  Urn  as  his  Agent,  in  procnriag  the  Dividends 
«n  bis  20,000  Rentes  to  be  reccttred  in  Paris,  and 
nnitted  to  him  in  England :  that  those  Dividends  were 
reeeived  by  RothckUd,  Brothers,  and  i^mitted  to  N.  M. 
Moihschiid,  who  paid  them  over  to  the  IHaintiff,  after 
dedncting  his  Commission  thereon :  diat,  by  that  meana» 
Ae*PIaitttiff  became  acquainted  with  N.  M.  Roihchild; 
tad  the  latter  learnt  that  the  IHaintiff  had  property  in  the 
French  Fands :  that  N,  M.  RoikschUd  expressed  a  great 
desire  to  serve  the  Plaintiff,  and  stated  that  he  should 
have  considerable  opportunities  of  assisting  the  Plaintiff, 
if  he  were  employed  bybim  as  his  Agent,  in  the  pur- 
chase of  Foreign  Stock ;  that  the  Plaintiff  placed  the 
atmost  con6dence  in  Mr.  RoikKhild,  and  employ^  him 
aa  his  Agent  in  die  transactiona  mentioned  in  the  BiB, 
and  that  Mr.  Rothschild  accepted  the  office  of  the 
Plamtiff^s  Agent,  and  chained  him  a  Commission  ujpon 
all  his  transactions  for  him.  The  Bill  then  stated  the 
tnueisactions  before  detailed,  but  attributed  the  Plaintifi^s 
having  engaged  in  every  <Hie  of  diem,  whedier  it  was 
a  Purchase  or  Sale,  to  advice  alleged  to  have  been  given 
to  htm  by  Mr.  Rothschild,  and  to  the  confidenee  which 
he  reposed  in  Mr.  Rothschild.  The  Bill  then  alleged  that 

N  2 


172 

^^ ,, » 

Brookman 

V. 
ROTHSCBILA. 


CASES    IN   CHANCERY. 

the  PlaintHF  had  lately  discovered  that  Mh  RoihtckiU, 
throughout,  gave  him  false  advice  with  a  view  to  his  owr 
profit  With  respect  to  the  sale  of  the  20,000  Rentes,  the 
Bill  stated  that  the  Plaintiff  was  induced,  by  RothschiUt^ 
Letter  of  the  25th  May  1 8 1 8,  to  suppose  that  those  Rentes 
had  been  sold  to  some  third  person,  in  opefi  market ;  bat 
that  he  had  lately  discovered  that  they  were  purchased 
by  Rothschild  himself,  and  that/  soon  after  the  S&le, 
the  price  .  of  Rentes*  rose,  as  Rothschild  had  foreseen 
would  be  the  case.  The  Bill  insisted  that  this  transaction 
was  fraudulent  and  void,  'Rothschild  having  purchased 
the  Rentes,  without  the  PtaintifTs  knowledge,  while  he 
was  employed,  by  the  Plaintiff,  as  his  Agent  or  Broker, 
for  the  sale  thereof,  and  that,  if  Rothschild  had  intimated 
that  he  himself  was  to  be  the  purchaser  of  those  Rentes, 
the  Plaintiff  would  have  suspected  that  he  was  interested 
in  the  advice  that  he  gave,  to  the  Plaintiff,  to  sell  them, 
and  would  not  have  acted  on  his  advice.  It  was  not, 
however,  alleged  that  the  Plaintiff  received  less  than  the 
fair  market  price  of  the  day  for  his  Rentes. 


With  respect  to  the  5,000/.,  5,000/.  and  40,000/. 
Prussia^  Bonds,  it  was  alleged  that  the  Plaintiff  pur- 
chased them,  by  the  recommendation  of  Mr.  Roths- 
.'child,  and  that  specific  Bonds  to  the  amount  of  50,000  /. 
ought  to  have  been  set  apart  for  the  Plaintiff,  as 
his  specific  property,  and  kept  by  Mr.  Rothschild 
distinct  from  his  other  Bonds,  and  to  be  in  no  way 
parted  with,  without  the  Plaintiff's  consent ;  but  that  no 
Bonds  were  set  apart,  and  that,  for  want  of  such  appro- 
priation, the  purchase  of  those  Bonds  in  June  1818,  and 
the  sale  of  them  in  December  1818,  were  false  and 
fraudulent,  and  ought  to  be  considered  null  and  void. 
With  respect  to  the  purchase,  by  the  Plaintiff,  of  the 
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ii5/>ooJRentes  in  December  1818,  and  January  and 
February  181  g,  the  sale  of  110,000  of  those  Rentes  in 
May  following,  the  purchase  of  105,500  Rentes  on  the 
lith  of  June  i8ig,  and  the  sale  of  those  Rentes  in 
September  following,  the  Bill  alleged  that  those  Pur- 
chases and  Sales  also  were  made^  by  Mr.  RoifuchikTs 
advice,  but  that  no  such  Sales  or  Purchases  ever 
actually  took  place,  but  that  the  same  were  nominal  and 
fictitious,  and  that,  therefore,  those  transactions  were  to 
be  considered  fraudulent  as  against  the  Plaintiff.  The 
Bill  further  charged  that,  when  the  Plaintiff  settled  the 
account  in  December  1819,  upon  which  he  paid  the 
Balance  of  1,614/.  195.  2d.. he  was  ignorant  of  the 
several  circumstances  in  the  Bill  alleged,  and  that  he 
had  since  discovered  that  there  were  various  errors  and 
improper  charges  in  that  Account. 

The  Bill  prayed  that  the  purchase,  by  Mr.  Rothschild. 
of  the  20,000  Rentes,  might  be  declared  fraudulent  and 
void,  and  that  he  might  be  ordered  to  transfer.  Rentes 
to  that  amount,  into  the  name  of  the  Plaintiff,  or  to  pay, 
to  the  Plaintiff,  their  then  value,  and  also  the  Dividends 
which  had  accrued  since  the  purchase  of  the  Rentes, 
the  Plaintiff  offering  to  repay  the  Purchase-money,  with 
Interest  at  5  per  Cent,  from  the  time  of  the  purchase, 
and  that  the  Accounts,  between  the  Plaintiff  and  N,  M. 
Rothschild,  might  be  opened,  and  that  an  Account  might 
be  taken  of  all  the  dealings  and  transactions  between 
the  Plaintiff  and  N.  M.  Rothschild  and  his  Brothers ; 
and  that,  in  taking  that  Account,  N.  M.  Rothschild 
might  be  charged  with  the  difference  between  the 
price  at  which  he  sold  the  50,000/.  Prussian  Bonds 
to  the  Plaintiff,  and  37,500/.,  the  price  at  which  he 
pretended  to  buy  them  bapk,  with  Interest  from  the  31st 
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1899.         of  December  1818.    And  that  N.  M.  BoibschiU  might 
be  charged  with  the  actual  vahie  or  price  of  the  17,000  2. 
PniBsian  Bonds^  with  Interest  at  5  per  Cent,  from  the 
n  ^   ^*  time  when  he  actually  sold  the  same ;  and  also  with  the 

value,  to  be  then  sold,  of  1 1,0,000  French  5  per  Cent. 
Rentes,  and  with  the  Dividends  thereon,  from  the  time 
when  the  same  were  represented  by  N.  M.  Rothschild  to 
have  been  purchased  by  the  Plaintiff,  the  Plaintiff  ofiby 
ing  to  be  charged  with  the  Purchase-money  >graed  to 
be  given  for  the  same,  with  Interest  at  5  per  Cent*;  or,  at 
leasts  that  Roihsekild  might  be  charged  with  die 
1,614/.  195.  ail.  paid  to  him  by  the  Plaintiff  on  ths 
10th  of  December  1619,  with  Interest  from  that  day  at 
5  per  Cent,  per  Annum ;  and  that  the  Sums  impropeily 
charged  to  the  Plaintiff  for  Interest,  and  Expenses  of 
the  Express  might  be  disallowed*    ^ 

The  Defendant  N.  M.  Rathuhild  by  his  Answer  de- 
nied that  he  ever  canried  on  the  business  of  an  Agent 
or  Broker  for  the  the  sale  of  Foreign  Stocks  or  Securities; 
but  he  admitted  that,  at  the  time  mentioned  in  the  Bill, 
he  was  in  the  habit  of  contracting  for  Government  Loans, 
and  dealing  very  extensively  in  Foreign  Securities. 
He  denied  that  the  Plaintiff  employed  him,  as  his 
Agent,  in  procuring  the  Dividends  of  the  20,000  Rentes 
to  be  received  in  Paris  and  remitted  to  England ;  but 
said  that  the  Plaintiff  employed  Rothschild,  Brothers,  as 
his  Agents,  and  that  the  Defendant  acted  as  their  Agent 
in  that  transaction.  He  denied  all  the  allegations 
tending  to  charge  him  with  having  sought  the  confidence 
of  the  Plamtiff.  He  also  denied  that  he  ever  acted,  or 
consented  to  act  as  Agent  for  the  Plaintiff  in  the  sale  or 
purchase  of  Foreign  Stocks,  or  ever  chaiged  the  Plain- 
tiff with  Commission  thereon ;  but  that  the  house  of 
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EothiekUd,  Bi<>tlien»  were  the  Plaintiff's  Agents  in  those 
tmasactions,  and  charged  the  Plaintiff  with  the  usual 
meicantile  CoimniBsion  on  his  transactions  abroad. 
With  respect  to  the  advice  which  he  was  alleged  to  have 
given  to  the  Phuatiff*  he  Said  that  he  and  his  Clerks 
were  daily  consulted  by  numbers  of  persons  at  hie 
Coui^g-hottse,  and  iqpon  'Change,  as  to  the  Foreign 
Fundsy  and  it  was  therefore  utterly  impossible  for  him 
to  recollect  what  advice  he  might  have  given  upon  these 
subjects,  so  long  ago,  either  to  the  Haintiff  or  any  other 
individual;  but  that,  whatever  advice  he  might  have 
given  to  the  Plaintiff^,  or  to  his  Broker  on  his  behalf,  it 
was  always  given  ftond  jSefe,  and  that  the  only  advice  he 
recollected  to  have  given  to  the  Plaintiff  was  in  May 
i8ig,  to  sdlhis  iio/)OoRentes»in  P«ru rather  than  in 
Jjimdmp  and  to  send  an  Express  for  that  purpose:  That, 
at  the  time  he  received  the  Plaintiff's  Letter  of  the  24th 
of  May  1818,  which  contained  positive  orders  to  sell  the 
aOfOOO  Jlentes,  it  appeared  to  him  to  be  immaterial  to 
the  interest  of  the  Plaintiff,  whether  the  Stock  was  sold 
to  tfie  Defendant  and  his  Partners,  or  to  any  other 
person,  and  that  he  therefore  purchased  the  said  StocL 
on  bciialf  of  himself  and  his  Partners,  at  the  price  of 
6g  francs  per  Cent,  at  the  exchange  of  23  francs  and  go 
centimes  Ibr  every  pound  sterling,  which  produced  the 
sum  of  11,548/.  as.  ^d.  exclusive  of  180 /•  6j.  %d. 
the  Interest  due  thereon :  That,  on  the  same  day,  he  made 
another  purehase  <»f  Rentes,  through  the  same  JSrokers 
to  llie  extentof  36,000  Rentes,  and  gave  for  the  same 
68  \  francs  per  Cent,  and  at  the  same  rate  of  Exchange ; 
That,  in  consequence  of  the  instructions  contained  in  the 
said  Letter,  he,  on  the  same  day,  invested  the  proceeds 
of  the  sale  of  the  Rentes  in  the  purchase  of  Prussian 
Bondsi  to  the  amount  of  14,000  /.,  belonging  to  him,  at 
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iB«9.         B%  i  per  Cent ;  that  82  }  per  Cent  was  a  fair  price;  for 

' • '     that  he  sold  Bonds,  on  the  23d  of  May,  at  83  per  Cent 

^•®*''^"     That  the  Sale  of  the  Bonds  was  not  a  nominid  Sale,  he 
Ramflciiii.D    ^*^^°8  '^  ^^*  possession  at  that  time,  and  at  all  times 

until  the  detirery  therecrf'  to  the  Plaintiff*  Pmssian 
Bonds  to  an  amount  feur  exceeding  14,000/.,  ofwhieh 
he  considered  himself  as  holding  Bonds  to  that  amount 
for  the  Plaintiff,  though  the  particular  Bonds  were  not 
selected  for  the  Plaintiff  until  the  delivery  thereof:  that 
although  the  Bonds  were  furnished,  by  the  Defendant,  out 
of  his  own  Stocky  yet  they  were  furnished  at  the  price  of 
the  day,  and,  if  the  Defendant  had  purchased  the  same 
in  the  Market,  it  would  have  had  the  effect  of  raising 
the  price,  which  the  Plaintiff  would  have  had  to  pay  :* 
that,  idthough  those  Bonds  were  furnished  by  the 
Defendant,  it  was  necessary  for  the  regularity  of  the 
Sale,  as  a  mercantile  transaction,  that  a  Broker  should 
be  employed,  and  Messrs.  Dearman  4r  Co.  were  em- 
ployed accordingly,  and  received  the  Commission  of 
one  quarter  per  Cent.,  and  made  out  the  regular  Sale 
Note :  that,  in  selling  the  20,000  Rentes,  he  acted- by 
the  orders  of  the  Plaintiff,  and  gave  for  the  same  the 
full  and  fair  market  price  of  the  day,  and  ifhe  had  sdd 
those  Rentes  to  one  or  more  individuals,  and  had  pur- 
chased, on  his  own  account,  on  the  same  day,  from  other 
individuals,  the  same  amount  of  Rentes,  the  price  of  the 
said  Stock  would  not  have  been  raised  or  lowered 
thereby ;  but  if  he  had  sold  the  Rentes,  and  liad  not 
bought  himself  on  the  same  day,  the  market  {nice  of 
Rentes  would  have  been  lowered ;  so  that  the  Plaintiff 
might  have  been  a  gainer,  but  could  not  have  been  a 
loser,  by  the  Defendant  purchasing  the  Rentes  for  him-; 
self  and  his  Partners. 
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With  respect  to  the  Letter  of  the  a6th  of  May  i8l8, 
the  Defendant  Baid  that  it  was  his  habit  to  inform  his 
Clerks  of  the  different  transactions  which  he  had  effected 
in  the  course  of  the  morning,  of  which,  advices  were  to 
be  forwarded  by  that  day's  post»  and  to  leave  it  to  such 
Clerks  to  put  such  information  into  the  form  of  a  Letter, 
to  be  signed  by  himself;  and  that  he  was  in  the  habit  of 
signing  such  Letters  after  a  very  cursory  perusal  thereof^' 
and  sometimes  without  perusing  the  same :  That,  on 
the  day  on  which  he  effected  the  aforesaid  Sale  asd* 
Purchase  on  account  of  the  Plaintiff,  he  did,  a»  he  be- 
lieved* inform  one  of  his  Clerks  thereof,  and  tlesiie  him 
to  write  to  the  Plaintiff  and  acquaint  him  with  what  had 
been  done :  That  the  clerk  accordingly  wrote  a  Letter, 
which  the  Defendant  signed :  That  he:had  no  intention 
to  conceal  from  the  Plaintiff  the  real  facts  of  the  Pur-, 
chase  and  Sale :  That  the  Plaintiff  was  so  satisfied  that 
the  Defendant  had  done  the  best  he  could  for  him,  that, 
in  answer  to  that  Letter,  the  Plaintiff  wrote  to  him  on  the 
next  day,  as  follows :  **  I  beg  to  return  you  my  best 
thanks  for  -getting  the  transaction  in  the  French  Funds 
and  Prussian  Bonds,  effected  so  much  to  my  advan- 
tage.'' That,  the  20,000  Rentes  were  worth  the  sum 
that  they  produced ;  that,  since  that  time,  the  French 
Funda  had  fluctuated,  and  they  had  sometimes  been 
worth  less  than  that  sum;  but  tl^t,  inasmuch  as. in 
the  whide,  a  considerable  rise  had  taken  place  in  such 
Stocks,  the  same  would  then  produce  15,748/.  or  there- 
abouts :  That,  in  aO  Sales  of  French  Stock,  it  was  neces- 
sary for  the  Seller  to  give  over  the  Certificates,  denoting 
the  inscription  to  have  been  made  in  his  name,  with  a. 
Power  of  Attorney,  to  the  Purchaser,  to  have  the  Rentes 
transferred  into  his  name :  that  he  was  ignorant  whe« 
ther  any  profit  had  been  made  by  him  by  the. sale  of 
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the  Rentes  so  PurcliaBed  tf  the  Plaintiff;  fer  he  and 

hit  Paitntn  had»  at  die  tkne  of  the  Purcbaae,  a  very 

BaeoKHA9     hrfp  sam  of  Rentes  standing  in  their  names,  to  which 

Ibe  ao/)oo  Rentes  were  added ;  that  they  had  sinoe 
been  continuaDy  baying  and  selling  French  Stock, 
sometimes  at  higher  and  sometimes  at  lower  prices 
than  the  price  at  which  the  Plaintiff's  Stock  was  pur* 
chased,,  and  that  it  was  impossible  to  state  when  the 
Phintiff's  Stock  was  soU ;  bat  that  the  Defendant,  on 
ihe  97th  of  May,  1818,  sold  51OOO  Rentes,  at  69  pet 
Gent,  at  the  exohange  of  33  fianes  and  90  ceaitimes, 
(npon  which  he  allowed  4  per  Cent,  biokeiage) ;  and, 
on  the  agth  ef  the  same  month,  15,000  Rntea,  al 
69  per  Cent,  at  the  exchange  of  93.80,  aUowing  die 
same  brokerage:  That  Prussian  Bonds  fell,  after  the 
Sale  to  the  Phintiff,  bat  that  they  had  since  bomea 
mneh  higher  pnoe. 

With  lespeet  to  the  seccmd  series  of  transactions, 
eommencing  in  June  1818,  he  denied  that  it  was  ever 
nnderstood,  or  agreed  between  him  and  the  Plaintiff, 
timt  the  50,000 /•  Prussian  Bonds  should  be  held,  by  the 
Defendant,  separate  and  distinct  firom  his  own  property, 
as  the  specific  property  of  the  Plaintiff^  and  to  be  in 
no  way  disposed  of  without ^e  Plaintiff's  order:  That 
the  Defendant,  when  the  ly^ooo/.  Bonds  were  deposited 
widi  him,told  the  Plaintiff  that  he  might  have  occasion 
to  deliver  out  Prussian  Bonds  «e  other  persons,  and  that 
as  he  wished  to  avoid  signing  more  than  was  neeessaiy, 
he  should,  in  case  of  need,  use  those  Bonds ;  and  that 
iStie  Plaintiff  gave  his  full  consent  to  his  doing  eo,  it 
being  understood  that  the  Defendant  would  give  the 
Plaintiff  other  Bonds  of  equal  amount,  when  required : 
That  the  Plaintiff  engaged  in  the  transaction  as  a  mere 
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matter  of  speculation,  and  was  perfeedy  indiiiBreDt         ^9^. 
whether  the  Bonds  were  maiketl  as  hk  property,  or     ' 
whedier  he  had  the  Defendant's  UabiKty  to  answer  the     BaookitAtf' 
amoont  whenefer  called  upon :  That  the  pnoe  at  wfakdi 
he  purchased  the  67,000/.  Bonds,  in  December  181^ 
was  the  fair  price  at  the  time ;  and  that  between  the 
i8ih  and  agth  of  that  month,  he  sold  47,1 00  i  Pniasian 
Bonds,  at  75  per  Cent,  allowing  ^  beoican^  tiMfeeB^ 

*  With  respect  to  the  last  series  of  tnmsactaons,  he 
said  that  the  1 15,000  French  Rentes  were  sold  by  him 
and  Us  Partners,  to  the  Plaintiff,  at  the  prioee  of  (he 
days  on  which  they  wem  parehased ;  but  that  those 
Rentes  were  not  transferced  into  the  Plaiatiff's  name> 
but  remained  to  be  so  transferred  whenever  paid  fer, 
and  that  he,  the  Defendant,  had  at  aM  times  tiie  amoant 
ready  to  transfer;  and  that  the  Plaintiff  knew  perfectly 
well  that  no  transfer  had  been  made,  bat  that  the  Rentes 
nmained  as  a  Seonrity,  to  him  the  Defendant,  oatil 
paid  for.  He  aaid  that  the  sale  in  May  1819,  the  pat* 
chase  of  105,500  Rentes  in  June,  and  tiie  to  sale  of 
tiiose  Rentes  in  September  following,  were  all  condkMited 
by  Messrs*  RothtMU,  of  Pom,  acting  as  the  Agents^ 
and  by  the  orders  of  tlM  Plaintiff  and  bit  Brokera» 
Messn.  Diamum,  BM  tf  Hmford:  That,  to  tba 
Plaintiff  and  his  Bmkers,  the  usual  Aeeonnts  weve  ran* 
deied,  and  that  he,  N.  M.  Soikiehild,  bad  ao  means  of 
blowing  anything  of  the  pcrticnlam  of  those  transao- 
tiooB,  eacept  from  some  Lettem,  and  copies  of  Lettera» 
lately  transmitted  to  him  by  Messrs.  Rothschild^  of 
Paris.  He  said,  bowever,  that  so  far  as  he  was  con- 
cerned, those  transactions  were  perfectly  regular  and 
fair,  and  he  had  no  doubt  but  they  were  the  same,  so 
far  as  Messrs.  Rothschild^  of  Farts,  were  concerned.    He 
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added  that  he  belieyed  that.the  Plaintiff^  at  the  time  he 
paid  the  Balance  of  1,614/.  194.  ^d.,  knew  all  the 
facts  he  pretended  to  have  since  discovered;  and  he 
insisted  upon  the  Account  settled  in  December  i8ig, 
as  a  settled  Account. 


The  other  Defendants  being  out  of  the  jurisdiction  of 
the  Court,  did  not  answer  the  Bill. 

The  SoUcUar-General  and  Mr.  Spence,  for  the  Plain- 
tiff: 

The  correspondence  that  took  place  between  the.  par- 
ties, and  particularly  the  Plaintiff's  Letter  to  the  Defen- 
dant of  the  24th  of  May  1818,  show  that  the  Defendant 
stood  in  die  situation  of  confidential  Agent  to  the  Plain- 
tiff. The  sale  of  the  20,000  Rentes,  and  the  purchia»e 
of  the  14,000/.  Bonds  were  both  fictitious  transactions. 
The  Defendant  never  sold  the  Rentes,  but  took  them  to 
himself:  nor  did  he  ever  buy  the  Bonds,  but  furnished 
them  out  pf  his  own  Stock :  and  there  was .  no  .appro- 
priation of  any. Bonds  in  his  possession,  till  they  were 
actually  delivered  to  the  Plaintiff,  in  the  month  of  October 
^8i8.  The  transaction  was  one  which,  in  this  Court,  is 
called  fraudulent ;  there  having  been  a  pretended  Sale, 
and  a  pretended  Purchase.  No  .dealings  took  place  with 
a  third  person,  as  was  intended  by  the  Plaintiff.  It 
was  material,  to  the  Defendant,  that  there  should  .be  an 
appearance  of  reality,  given  to  the  transaction ;  and, 
accordingly,  he  employed  the  Brokers,  Dearman,  .Bell 
4r  Co»,  not  to  buy  or  sell,  but  to  make  out  bought  and 
sold  Notes,  as  on  a. real  transaction;  and  the  Plaintiff 
was. charged,  with  Commission.  The  Defendant,  .in  his 
Answer,  states  that  the  furnishing  of  the  Bonds  out  of  bis 
own  Stock,  was  iQore  bej^eficial  to  tj^e  Plaintiff,  than. 
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purchasing  them  in'  open  market :'  bnt,  if  an  Agent  is*         1899. 

employed  to  parchase  any  aitide  in  open  market,  he  is     ' 

not  justified  in  procaring  it  in  any  other  manner.  If  the     Bbookm ah 

Defendant  was  doing  whaLt  was  right,  why  did  he  not    .. 

°  ^  "^  Rothschild. 

disclose  the  real  nature  of  the  transaction,  to  the  Plain- 
tiff. The  Defendant,  by  keeping  the  Bonds  id  his  pos- 
session, unappropriated,  was  enabled  to  affect  the 
market  as  he  pleased.  Suppose  that  he  had  made 
twenty  sales  like  that  to  the  Plaintiff,  and  he  wanted  to 
become  a  purchaser,  his  object  would  then  be  to  de- 
press the  price  of  Bonds ;  and,  to  effect  it,  he  would  have 
nothing  to  do  but  to  carry  into  the  market  a  number  of 
tbe  Btads  belonging  to  the  parties  standing  in  a  similar 
situation  to  Mr.  Brookman,  and  offer  them  for  sale. 
The  consequence  wotdd  be  that  the  market  price  would 
be  lowered  :'and  he  would  then*  be  able  to  purchase  the 
Bonds,  of  these  parties,  at  that  reduced  price,  which 
Would  be  the  current  price  of  the  day,  without  having 
removed  them  from  the  place  in  which  they  were  kept. 
The  authority  given  to  him  was  to  sell  Rentes  to  a  third 
person  only,  and  to '  purchase  the  Bonds  from  a  third 
person  only.  Instead  of  doing  so,  he  sold  to  hi  mself 
and  bought  from  himself,  privately,  and  hdd  out,  to  the 
Plaintiff,  that  he  had  sold  to  others,  and  boaght  from 
others.  It  will  be  said  that  as  the  Plaintiff  got  the  fidr 
price  of  the  day,  it  was  immaterial  to  him  whether  the 
Rentes  were  sold  to  the  Defendant  or  to  a  third  person : 
but,  as  the  Defendant  became  the  Agent  and  Broker  of 
the* Plaintiff,  he  was  bound  to  act  as  such:  and  the 
Plaintiff  had  a  right  to  the  benefit  of  his  experience, 
and  of  the  information  he  was  constantly  receiving  from 
all  quarters  of  Europe:  and,  if  he  saw  that  Rentes 
were  rising  or  were  likely  to  rise,  the  Plaintiff  has  a 
right  to  complain  that  he  did  not  delay  the  sale,  until 
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18^9;         ft  better  priee  could  be  obtdned.^    The  Defendanf  fa«d 


thtti  any  other  petion  m  the  kingdom; 
"■*'*^™^^     and  he  need  it,  not  fcr  the  PlaintifPe  advantage,  but  fof 

BoraMmiuk,   ^^^^*    ''  ^®  Rentes  had  been  aold  in  the  market^ 

that  would  have  been  the  beat  assnnmoe  that  the  PUoih 
tiff  could  have  had»  that  the  Defendant  waa  acting  foe 
Ua  intereat,  according  to  the  knowledge  he  ponatemod  1 
but,  as  he  privately  bon^  them  for  himself  aad  did 
■ot  disclose  to  the  Plaintiff  that  he  had  dene  so,  bvt 
endeavoored  to  give  to  the  transaction  the  appearance 
of  a  real  one,  the  Raintiff  is  justified  in  oonchiding 
tiiat  he  made  use  of  some  informatioa  that  he  poaMssed, 
ibr  his  own  private  advantage^  This  ia  a  ease  between 
Pfincipal  and  Agent.  It  is  not  material  ta  inquire  aft 
what  price  the  Rentes  were  sold.  The  question  iswfae- 
ther  the  confidence  that  was  reposed,  has  been  abused. 
If  the  Defendant,  when  be  advised  the  Plaintiff  to  sdl 
his  French  Stock  and  buy  Prussiau  Bonds,  had  told 
him  that  it  was  not  the  course  that  he  hsmsdf  was 
pursuing,  and  that,  if  the  Plaintiff  did  so,  he  should 
buy  the  Stock  and  sett  the  Bonds,  can  it  be  believed 
that  Ibe  Plaintiff  would  have  fcUowed  the  advice?  it 
would  immediately  have  occurred  to  him  that  it  could 
not  be  for  his  advantage  te  take  a  course  dicectly  the 
revecse  of  that  whidi  the  Defendant,  with  his  extcnave 
infonyaaliun,  was  following.  The  Defendant,  howeaov 
pufuued  a  course  which  was  dSreetly  the  reverse  of  that 
which  he  recommended  to  the  Plainftiff,  his  principal, 
and  that  too  at  the  expense  of  his  principal.  It  is  use* 
less  to  say  that  the  Plaintiff  got  the  price  of  the  day 
for  his  Rentes,  or  that  he  paid  no  more  for  the  Bonds 
that  he  bought,  than  other  persons  did.  The  question 
is  whether  the  Agent  of  the  Plaintiff  did  not  deceive 
the  Plaintiff,  for  his  own  benefit.    We  have  shown  that 
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the  Defendant  filled  the  chttaeter  of  Ageot  to  the  Pleiii-  iggg. 

tiff;  that  he  took  apon  himself  the  performence  of  the  ' 

duties  of  that  sitnation ;  that  the  Plaintiff  vepoied  oon-  '  Bmmxwav 
fidenoe  in  him ;  that  the  Defendant  lepreaented  that 
the  sale  of  the  Rentes  and  the  puTGhaae  of  the  Bonds, 
wore  real  transactbna  with  a  thinl  person;  that  he  took 
a  lane  of  oondnct  diieetly  opposed  to  that  which  he  m- 
eonunended  to  the  Plaintiff,  and  that  the  whole  trans* 
notion  was  tor  his  own  benefit  In  thecourse  of  three 
months  French  Stodft  rose  10  per  Cent.»  and  Prussian 
Bonds,  in  the  course  of  six  months,  fell  7  per  Cent*  It 
may  be  taken  for  granted  that  the  Defendant,  when  he 
pfurchased  for  himself  French  Stock,  and  disposed  of 
his  Pmsstan  Bonds^  anticipated  a  rise  in  the  foraser 
and  a  fidl  in  the  latter,  although  he  represented  to  the 
Plaintiff  thait  the  reverse  was  likely  to  happen.  As 
early  as  the  13th  of  June  1818,  when  the  French  Rentes 
were  rising,  the  Plaintiff,  writing  to  Mr.  ReihsehUd, 
sap :  ''  I  was  very  unfortunate  in  sdUng  my  French 
Stock  so  soon.''  One  would  have  thought  that  Mr. 
BctiuckUd,  a  man  of  immense  wealth  and  capital, 
who  had  secretly  taken  to  htmself  the  Frendi  Stock 
without  commumcating  the  fact  to  the  Defendant, 
uponreading  this  passsge,  would  have  said,  **  I  have 
got  French  Stock  and  will  let  you  have  the  same  quan^ 
tity  of  that  Stock  at  the  old  price.**  Bat,  instead  of 
that,  he  writes  him  a  Letter,  two  days  afterwards,  ia 
which  there  is  this  passage,  "  I  observe  what  you  men-' 
tion  respecting  the  sale  of  your  French  Stock ;  but 
you  must  allow  in  transactions  of  this  kind  it  is  im- 
possible always  to  be  on  the  right  side.''  Then  he  speaks 
fevouiably  of  Prussian  Bonds,  which  he  thinks  will 
very  soon  be  at  go ;  so  that,  while  he  condoles  with  the 
Plamtiffon  the  sale  of  French  Stock,  which  had  never 
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1899.         been  aold  at  all,  he  attempts  to  bdoy  him  up  with  the 

hope  that  Pnusian  Bonds  will  soon  be  at  90.    These 

expressions,  in  this  Letter,  ^coupled  with  what  took  place 

Rothschild.    ^^^^^^>  make  out  a  clear  case  of  misrepresentation. 

Every  expression  points  to  an  intention  on  the  part  of 
Mr.  RathtchiUt  to  impress  the  Plaintiff  with  a  belief 
that  it  was  a  bon&fiie  saleto  some  third  person ;  that 
the  Stock  was  gone  and  could  not  be  recovered :  but  he 
still  held  out  a  hope  that  something  might  be  got  by 
Prussian  Bonds.  This  is  the  end  of  that  singular 
transaction ;  and,  as  the  Defendant  was  the  Plaintiff's 
Agent/ and  had  no  authority  to  sell  for  him  except  to 
a  third  person,  and  as  the  Defendant  privately  bought 
and  sold  for  himself,  under  the  colour  of  a  real  transac- 
tion; the  Court  will  not  permit  hiin  to  derive  the 
slightest  benefit  from  his  dealings,  OUcerr.  Court  {a) ^ 

'    In  consequence  of  the  Defendant's  representation  as 
to  Prussian  Bonds,  in  his  Letter  of  the  15th  of  June,  ' 
the  Plaintiff  became  anxious  to  buy  some  of  those 
Bonds,  in  order  to  repair  the  Loss  he  had  experienced 
in  the  former  Sale :  and  accordingly  he  bought,  from 
Mr.  Rothichild  himself,  (who  was  a  great  holder  of 
Prussian  Bonds,  beii^  the  Contractor  for  the  Loan), 
50,000  /•  of  such  Bonds  in  the  whole.  ■  These  Bonds 
were  not  to  be  paid  for  immediately,  because,  in  the 
first  place,  the  Plaintiff  had  no  Money  at  command, 
and,  in  the  next  place,"  Mr.   RothsckUd  Uxn&eK  hdA 
not  paid  all  the  Instalments  on  the  Bonds,  to  the 
Prussian  Government :  and  it  was  agreed  that  the  Plain- 
tiff should  pay  Interest  on  the  Instalments,  and  that, 
OQ  a  subsequent  day,  he  should  pay  the  Purchase- 

(a)  8  Price,  127. 
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money  with  Interest.    On  the  6th  of  October  1818,  an 

Acoount  was  delivered  to  the  Broken,  which  made  due 

from  the  Plaintiff  to  Mr.  RotiieUid,  for  the  Bonds  in     Bkookvak 

^estion.  41^mL  4,.   lod.    The  Plaintiff  gare  his   r^b^hilb. 

Promissory  Note  for  41^00/.,  and  the  odd  money  was 

paid  in  Cash;  and  the. Plaintiff  authorized  Mr.  Rath9^ 

ckUd  to  retain  the  Bonds  as  a  collateral  Security  for  the 

Money  secured  by  the  Promissory  Note.    The  Plaintiff 

has  proved  that  the  purohase  of  these  Bonds  was  a 

real  transaction,  so  far  as  he  was  concerned,  and  that 

he  considered  that  he  had  bought  50,000/.  worth  of 

Bonds,  m  specie,  and  that  they  were  to  remain  with 

Mr.  lUuhsekUd  as  his  security  only,  not  as  his  Bonds 

forming  part  of  his  stock,  but  as  the  Plaintiff's  Bonds, 

specifically  appropriated  to  him.    .The  Letter  of  the 

13th  of  June  proves  that  such  was  the  Agreement; 

because  the  Plaintiff,  in  that  Letter,  says  that  Mr. 

Bothsehild  was  to  hold  those  Bonds  for  his  security. 

Mr.  Bell  proves,  in  the  most  distinct  terms,  that  the 
Bonds  were  to  be  the  Plaintiff's  specific  Property,  and 
were  not  to  be  used,  in  any  manner,  by  Mr.  Boiht^ 
eUld. 

The  Plaintiff,  in  the  result,  paid  the  whole  of  the 
Purchase-money,  with  Interest,  and  also  Brokerage 
and  Commission.  It  seems  singular  that  the  Plaintiff 
should  be  required  to  go  into  evidence  to  show  that  he 
was  to  have  for  his  money,  that  which  he  had  actually 
purchased.  Yet  the  Defendant  says  th^t  there  was  no 
necessity  at  all  for  him  to  give  the  Plaintiff  these 
Bonds,  that  he  had  a  great  number  of  them  in  his 
possession,  and  that  the  Plaintiff  might  have  had  them 
dalivered  to  him  when  he  paid  for  them.    He  admits^  * 

Vol.  III.  o 


1 


186 

* . ' 

BmOOKMAK 
SOTBflCHILD. 


CASKS    IN    CHANCERY* 

in  hiB  Anftwer,  that  he  never  appropriated  a  single 
Bond  to  the  Plaintiff  in  respect  of  the  50^000  /•  Bonds 
which  he  had  so  purchased.  The  consequence  was^ 
that  there  were  no  Bonds  which  belonged  to  the 
Plaintiff,  more  than  to  any  other  person :  thevefiKe  it 
was  a  contract  on  one  side  only.  If  the  Defendant  had 
become  Bankrupt,  would  not  these  Bonds  have  been  in 
his  order  and  disposition  ?  By  keeping  unappropriated 
the  great  mass  of  Bonds  which  the  Defendant  held, 
he  might  have  sold  these  Bonds  twenty  times  over,  and 
purchased  them  back  again,  and,  when  called  upon» 
have  detivered  to  the  Plaintiff,  what  he  represented  to 
be  his  Bonds.  But  that  was  not  the  Contract  between 
the  parties.  The  Plaintiff  bought  what  the  Defendant 
was  to  appropriate.  And  how  can  it  be  represented 
that  the  Defendant  had  performed  his  part  of  the  Con- 
tract when,  (although  he  was  charging  the  Plaintiff 
with  Interest)  he  had  never  appropriated  a  single  Bond. 
That,  of  itself,  is  a  sufficient  ground  for  the  Court  to 
Telieve  against  this  transaction ;  for  there  never  was  a 
-completion  of  the  Purchase  so  made  by  the  Plaintiff, 
the  Defendant  never  having  divided,  from  his  Stock,  or 
appropriated,  or  carried  to  the  Plaintiff's  Account^ 
those  Bonds  which  he  affected  to  sell  to  the  Plaintiff. 


Besides  these  50,000/.  Bonds,  the  Plaintiff  pos- 
sessed 17,0002.  of  other  Prussian  Bonds,  with  which^ 
at  that  moment,  Mn  Itothscfdld  had  no  cmineraon; 
they  were  in  the  PlaintifPs  hands.  On  the  i8di 
of  September,  1818,  the  Plaintiff  borrowed  of  the 
defendant  8^500/.;  and,  on  the  15th  of  October  in 
the  same  year,  he  borrowed  of  him  4,200/.;  and 
those  two  Loans,  which  were  distinct  transaetioim. 
amounted  to  1 2,700  /,    On  the  first  Loan  the 
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made  an  actual  deposit  of  11,000 2.  of  lus  ij/xyol^  of 
Bonda ;  and,  on  the  second  Loan,  he  made  a  further 
deposit  of  those  Bonds  to  the  amount  of  6,000  (. 
In  Older  to  prove  that  the  Plaintiff  was  consi<* 
dered  still,  as  of  course  he  was  in  law,  the  owner^  as 
well  of  the  50,000/.  Bonds,  as  of  those  which  he  so 
mctually  depostted,  it  is  in  evidence  that,  when  the 
iiyOOo/.  Bonds  had  been  deposited,  and  before  the 
6/>oo  /•  Bonds  were  deposited,  the  Defendant  accounted 
to  the  Plaintiff  for  Dividends  on 61,000 /.of  Bonds, 
being  the  dividauls  on  the  50,000  /•  Bonds  never  ap« 
propriated,  and  on  the  1 1,000 /•  Bonds  which  were 
actually  deposited;  so  that  the  whole  61,000 /•  of 
Bonds  wereconsideied  as  the  Plaintiff's  own  Bonds. 
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Although  there  is  the  clear  and  decisive  evidence  of 
the  Broker  to  prove  that  the  ii/>oo/*  and  6,ooo/. 
Bonds  were  deposited  as  a  collateral  Security  only, 
Mr.  RothMchild  Wf%y  in  his  Answer,  that  it  was  under- 
stood that  he  was  to  have  the  use  of  those  Bonds;  80 
that,  ahhoagh  he  held  the  Pluntiff's  Promissory  Notes, 
carrying  Interest,  and  had  his  Bonds  deposited  with 
him,  as  a  security  for  the  Money  due  to  him,  he  asserts 
that  he  was  to  have  the  benefit  of  dealing  with  the 
Bonds  which  were  so  deposited,  just  as  he  thought 
fit;  and  the  fact  is,  that  he  sold  1  i,ooo2.  of  the  Bonds, 
at  a  considerable  profit,  diordy  before  the  Plaintiff 
sold  them  himself;  and,  when  they  fell  to  75,  he  recom^ 
mended  the  Plaintiff  to  sell  them,  and  he  sold  them  at 
75,  the  Defendant  having  already  sold  them  at  a  consi- 
derabfe  profit^  which  he  put  into  his  pocket  and  care- 
fully  concealed  firom  the  Plaintiff.  It  was  an  object, 
with  the  Defendant,  not  to  touch,  without  actuid  neces- 
sity, the  mass  of  Bonds  which  he  had  in  his  hands* 

OS 
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1829.  For  there  was  a  great  point  to  be  carried  in  not  delivei^ 

*        '  ing  out  more  Bonds  than  had  already  got: into  the 

Brook  MAN  Market.    These  11,000/.  of  Prussian  Bonds  had  been 

n         *  already  in  the  Market :  and  were  known  to  have  been 

MOTHSCH'ILD 

80,  by  the  Brokers ;  so  that  no  alarm  was  .created  by 
their  appearing  there  again.  But  if  Mr.  S^thsiAild,  who 
was  the  Contractor  for  the  Loan,  had  brought,  into  the 
Market,  Bonds  which  had  not  before  appeared  there, 
they  would  have  instantly  fallen  in  value.  So  that  he 
not  only  put  into  his  pocket  that  which  did  not  belong 
to  him,  but  kept  up  the  price  of  the  vast  mass  of  Prus- 
sian-Bonds which  he  had  in  his  possession.  . 

...  I 

Prussian  Bonds  having  (alien  to  75,  Mr.  Rothtchild 
recommends  the  Plaintiff  to  sell,  and  says  be  hopes  that, 
by  that  Sale,  the  Plaintiff  would  repair  his  losses.  Now 
he  had  it  in  his  own  power,  without  any  great  sacrifice 
of  his  own  interest,  to  repair  the  Plaintiff's  losses,  by 

_  4 

paying,  to  the  Plaintiff,  the  Money  which  he  had  got  by 
the  sale  of  these  Bonds,  which,  when  they  were  sold, 
were  the  Plaintiff's  Bonds.  This  he  was  bound  to  do ; 
for  he  was  the  Agent  of  the  Plaintiff,  and  had  sold  the 
Plaintiff's  Bonds  at  a  profit,  and  had  got  the  Money  in  hift 
pocket  The  Defendant  having  advised  the  Plaintiff 
to  sell  his  67,000  /.  Bonds,  a  sale  was  made  to  the 
Defendant;  and  the  Plaintiff  was  a  loser  to  the  amount 
0(4,000./.  and  upwards:  and  it  is  a  singular  circum- 
stance that  they  had  not  been  sold  a  single  month 
before  they  rose  .3  j  per  Cent.  This  fluctuation  may 
be  easily  accounted  for,  by  the  command  which  the 
Defendant  had  of  the  Markets,  not  merely  by  his  capital, 
his  resources  and  his  knowledge,  but  by  his  having  it  in 
his  power  to  pour  Prussian  Bonds  into  the  Market 
as  he  pleased,,  or  to  withhold  them  as  he  pleased.  ^  The 


CASES   IN    CHANCERY. 

Plaintiff  had  then  left  5.500/..  of  other  B6ndB,  and 
deposited  them  ae  aaeQurity  for  the  4,200/.  That 
sum  was  ultimately  paid.    This  concluded  the  second      Bb^ookmah 


transaction. 

By  Mr.  Rothsckild^s  recommendation  the  Plaintiff 
begins  the  third  series  of  dealings,  which  commenced 
'  with  the  purichase  of  1 15,000  French  Rentes  from  Mr. 
'  Roihsehild.    The  stipulation  was  that  the .  Purchase- 
money,  with  Interest,  was  to.be  paid  on -or  before  the 
15th  of  June,  and,  in  the  mean  time,,  the  Stock  was  to 
:  remain  in  the  name  of  the  Defendant.    This  was  not  a 
time  bargain,  but  a  real  and  bond  fide  purchase  of 
Stock  represented  to  be  in  the  name  of  the  Defendant. 
.The  Dividends  on  this  Stock  were  accounted  for  by  the 
.  Defendant  to  the  Plaintiff,  and  the  Plaintiff  was  charged 
•with  Commission  and  Agency  precisely  as  upon  a 
•real    transaction ;    and    the   House    of    Rothsduld, 
brothers,  in  speaking  of  the  transaction,  called  the 
Stock  the  *  Plaintiff's  Rentes.    As  always  happened, 
the  moment  the  Plaintiff  bought,  the  Rentes  fell.    He 
was  then  recommended  to  sell;  and  it  was  thought  so 
'important  that  not  an  hour  should  be  lost  in  the  sale^ 
that  an  Express  was  recommended,  by  the  Defendant,  to 
be  sent  to  Paris,  with  an  order  to  the  house  of  Rotki- 
chUdf  Brothers,  to  sell  the  French  Stock  instantly.    An 
Express  was  accordingly  sent,  and  the  Plaintiff  paid 
37  /•  for  the  expenses  of  it.    On  the  28th  of  May, 
J2o/AscAi/t/,' Brothers,  sold  the  Stock,  and  they  charged 
Commission  and  Brokerage,  as  on  a  real  transaction. 
The  Money  was  not  remitted  to  England  for  want  of 
Bills.  The  Letter  of  the  29th  of  May  i8ig,  from  Roths^ 
child.  Brothers,  to  Mr.  Bell  the  Broker,  stated  the 
Sales  to  have  been  made  in  sums  of  10,000,  20,000  and 
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30,000  francs,  all  fetchiug  different  prioea;  and  Aey 
added :  "*  We  can  assure  yon  that  our  very  best  exeitiona 
have  been  used  in  the  sale  of  this  Stock."    It  moat 
have  been  very  consolatory  to  the  Plaintiff,  considering 
the  great  estimation  that  this  house  was  held  in,  and 
the  means  they  had  of  effecting  an  advantageous  Sale 
for  him,  that  they  had  used  their  best  exertions  in  the 
sale  of  his  Stock,  and  he  was  led  to  believe  that  the 
Stock  had  fetched  the  utmost  price  that  could  be  ob- 
tained for  it    However,  jthe  PUdntiffVi  usual  ill  lack 
attended  him ;  for  French  Rentes  rose  the  moment  he 
had  sold  them.    The  result  of  which  was  that  lie  was 
induced  to  direct,  as  the  Momey  had  never  come  home, 
that  it  should  be  re-invested  in  French  Stock ;  and  by 
that  transaction  he  lost,  in  annual  revenue,  49500  francs. 
The  re*investment  was  effected  by  RothsekUd,  Brothers, 
as  the  Partners  and  Agent  of  the  Defendant.    In  their 
Xetter  they  heartily  wished  the  Plaintiff  success  ih  these 
renewed  operations,  and  that  the  event  would  fully  jus- 
tify the  agreements  he  had  made,  and  they  stated  the 
different  prices  at  which  the  re-investment  had  been 
made.    It  is  remarkable,  that,  in  the  Sale,  the  highest 
prices  were  affixed  to. the  smallest  Sums,  and  in  the 
Purchase,  to  the  largest  Sums.    The  Plaintiff  wanting 
to  dispose  of  his  second  Purchase,  appKed,  to  the  De- 
fendant, to  let  him  re-sell  in  London ;  but  the  Defend- 
ant refused  to  do  so,  and  advised  the  Pkdntiff  to  sell  in 
Paris:  and,  in  consequence  of  this  recommendation 
the  Plaintiff  went  over  with  his  Broker  to  Paris,  for 
the  purpose  of  giving  directions  to  Rothschild,  Brothers, 
to  sell  his  Stock.   He  had,  previously,  sold  5,000  francs 
of  that  Stock  here,  under  the  impression  that  he  -wbh 
actually  the  holder  of  it ;  and  the  Defendant  undertook 
to  transfer  those  5,000  franes  to  the  parson  to  ndioia 
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the  Plaintiff  had  sold  them,  and  he  was  to  receive  the 
Money  in  part  payment  of  what  was  owing  to  him.. 
On  the  22d  of  September  18 ig,  Rothschild,  Brothers, 
sold  the  remainder  of  the  Plaintiff's  Stock,  under  hia 
direction,  and  Commission  and  Brokerage  were  charged 
on  this  Sale.  Messrs.  Rothschild,  Brothers,  said  that 
they  would  remit  the  proceeds  of  the  Sale,  in  Bills  at 
30  days'  sight,  by  which  the  Plaintiff  lost  a  certain 
amount  of  Interest  On  the  Plaintiff's  return  to  £iig« 
land,  an  Account  was  made  out  of  the  whole  transac- 
tion as  to  the  115,000  Rentes ;  and  the  result  was  that 
a  balance  was  found  against  him  of  1,614  /.  which  he 
paid.  So  far  as  the  Plaintiff  was  concerned,  these  were 
all  real,  bond  Jide  transactions ;  but,  on  the  part  of  the 
Rothschilds,  there  was  no  reality  in  any  part  of  them. 
There  was  no  Stock  in  Messrs.  Rothschilds  names  to 
answer  these  115,000  francs;  there  was  no  Sale;  there 
was  no  Re-purchase|  and  there  was  no  Re-sale  by  them. 
In  what  situation  would  the  Plaintiff  have  been,  if 
a  Revolution  had  taken  place  in  France,  and  he  had 
gone,  under  a  convention,  to  claim  Stock  as  his  ?  Where 
would  have  been  the  proof  of  his  Claim  ?  It  is  par- 
ticularly necessary  to  draw  the  attention  of  the  Court 
to  the  Letters  which  were  written,  by  Mr.  Rothschild 
and  his  Brothers,  while  they  were  carrying  on  these 
transactions.  Nothing  could  be  more  extraordinary  than 
the  delusion  which  was  kept  up  as  between  themselves. 
The  Letter  from  Mr.  Rothschild  to  his  Brothers,  of  the 
26th  of  May  1819,  was  written  as  on  a  real  transaction. 
This  Letter  might  have  been  seen;  therefore  it  waa 
written  as  a  common  business  Letter,  and  Mr.  Roths-- 
ehUd  told  his  Brothers  the  prices  which  he  had  charged 
ibr  the  Rentes,  for  fear  they  should  not  know  them. 
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Then  there  is  a  Letter  of  the  ftgth  of  May  i8ig,  from 
Rothschildf  Brothers,  to  Messrs*  Dearman  If  Co,,  in 
which  they  say  that  their  best  exertions  had  been  used, 
and  they  state  the  prices  at  which .  they  had  sold  the 
Stock.  This  Letter  was  well  calculated  to  make  the  Plain- 
tiff believe  that  their  very  best  exertions  had.  been  used  in 
the  Sale  of  l;he  Stock,  and  that  they  had  got  the  highest 
price,  and  had  been  dealing,  at  arm's  length,  with  the 
several  purchasers  with  whom  they  h^d  contractied  for  the 
sale  of  the  property.  The  best  exertions  which  had  been 
used  turn  out  to  be,  taking  this  Stock,  to  themselves,  at 
such  price  as  they  thought  fit  to  give  for  it,  and  then 
charging  Commission,  Brokerage,  Exchange,  Sec.  as  if  it 
had  been  a  real  transaction.  This,  therefore,  is  a  case 
which,  in  this  Court  at  all  events,  is  called  fra  ud .  They  p 
tended  to  sell  to  the  Plaintiff  what  they  had  not,  and  to 
sell  for  him  that  which  they  never  re-sold  at  all :  and  they 
made  the  Plaintiff,  whose  Agents  they  were,  believe  that 
they  were  using  their  best  exertions  for  his  benefit,  whereas 
they  were  usiug  no  exertions  at  all  except  for  their  own 
advantage.  The  Stock  never  existed ;  for,  although  they 
had  a  small  sum  of  Stock  in  their  names,  they  had  not 
enough  to  answer  the  different  transactions.  The  Letter 
of  the  Defendant  to  his  Brothers,  of  the  8th  of  June  1819, 
and  the  Letters  from  them  of  the  1 2th  and  26th  of  the 
same  month  to  the  Plaintiff  and  his  Brokers,  were  written 
for  the  same  delusive  purposes.  There  are  some  Letters 
which  seem  to  have  been  written  with  a  different  inten- 
tion. The  first  of  these  was  from  the  Defendant  to  Roths- 
child, Brothers,  dated  the  15th  of  September,  in  these 
words :  "  Mr.  Brookman  and  Mr.  Bell  the  Broker,  intend 
to  visit  you  respecting  Mr.  Brookman's  French  Stock,  I 
lyill  write  to  you  fully  respecting  this  business  in  my 
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neA.*^  Now  the  next  Post  was  the  17th,  but  no  such 
Letter  is  found ;  but  we  find  an  answer  which  shows  that 
a  Letter  was  actually  sent»  for  it  contains  these  words : 
''  Due  attention  will  be  paid  to  your  Cautions  respecting 
Mr.  Bell .  and  Mr.  Brookman/'  from  which  it  may  be 
fairly  inferred  that  the  Defendant  had  written  to  his 
Brothers  instructing  them  to  take  care  that  nothing 
should  transpire  to  let  the  parties  know  what  the  real 
nature  of  the  transaction  was.^^  They  did  take  care,  and 
the  fact  was  never  found  out  till  a  late  period. 


ROTHSCIIILDt 


The  Defendant  has  gone  into  Evidence  to  show  that 
the  Plaintiff  had  Stock  transactions  with  other  persons. 
But  that  has  nothing  to  do  with  these  transactions.  If 
a  person  were  to  file  a  Bill,  to  be  relieved  from  the  pur- 
chase of  an  Estate  on  account  of  a  fraud  practised  upon 
him«  by  the  Vendor,  it  would  be  absurd  for  the  Vendor 
to  go  into  Evidence  to  prove  that  the  Purchaser  bad 
bought  Estates  of  other  persons,  as  to  which  no  fraud 
had  been  practised  upon  him. 


The  relief  which  the  Plaintiff  is  entitled  to,  with  re- 
spect to  the  first  transaction,  is  to  be  reinstated  in  his 
original  position.  With  respect  to  the  purchase  of  the 
.50,0002.  Bonds,  he  is  entitled  to  be  relieved  fix)m  it 
altogether;  and  as  to  the  17,000/.  Bonds,  he  ought  to 
be  paid  the  difference  between  the  price  at  which  they 
were  sold  by  the  Defendant,  and  the  sum  for  which  the 
Defendant  gave  the  Plaintiff  credit  in  respect  of  them. 
As  to  the  1 15,000  Rentes,  the  Plaintiff  is  entitled  to  have 
Rentes  to  that  amount  transferred  to  him,  upon  paying 
the  price  at  which  be  agreed  to  purchase  them. 
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Mr.  PembeH&H  and  Mr.  Kn^M  for  the  Defendant, 

N.  M.  RotJuchUd. 
Brookmah 

.^         *  The  Bill  proceeds  on  two  totally  distinct  grounds* 

The  principal  ground  of  relief  is,  that  the  Defendant, 
Mr.  RothscMldt  tmdertodL  to  act  as  the  general  Agent 
of  ifae  Plaintiff,  in  the  management  of  his  Stock  trans- 
actions ;  that  he  obtained  his  confidence,  and  abused  it; 
und  having,  by  that  meaM,  tkrown  a  heavy  Loss  on  tihe 
Plaintiff,  und  secured  a  large  Profit  to  himself,  he  is,  in 
respect  of  that  abuse  of  confidence,  liable^  in  a  Court  of 
Equity,  to  make  good  all  the  Loss  that  his  Principal 
has  sustained.  But  not  a  particle  of  Evidence  has  been 
produced  to  sustain  that  main  allegation  of  the  Bill. 
On  the  contrary,  every  Document  which  has  been  pro- 
duced to  show  the  origin  of  the  connection  between  the 
Plaintiff  and  the  Defendant,  totally  disproves  that  alle- 
gation. The  first  Document  which  the  Plaintiff  gave 
in  Evidence  was  the  Letter  of  the  6th  of  April  1818, 
by  which  Rothschild,  Brothers,  advise  the  Plaintiff  that 
they  have  received  his  Dividends;  that  they  have 
charged  him  with  Commission  on  them,  and  remitted  the 
Amount  to  the  Defendant.  If  this  fact  had  been  correctly 
stated  in  the  Bill,  there  would  not  have  appeared  even 
the  semblance  of  an  Agency  in  the  transactions  between 
the  Plaintiff  and  the  Defendant.  With  respect  to  the  De^ 
fendant  voluntarily  undertaking  the  Agency,  tendering 
tite  Plaintiff  his  advice  and  services,  and  mducing  him 
to  rely  on  his  representations,  it  appears  from  the 
correspondence  between  them,  which  the  Plaintiff  puts 
in  as  his  Evidence,  that  the  Plaintiff  applied  to  the  D&- 
lendaat,  in  the  first  instance,  to  be  allowed  to  subscribe 
to  the  Prussian  Loan,  and  was  anxious  to  subscribe 
for  twice  the  amount  that  the  Defendant  consented  to. 
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Is  it  pomible  more  gfosdy  to  miiTepresent  the  eflRsct  of 
tnzusactions  than  to  give  that  coloar  to  them  which  ihe 
Plamtiff  has  attempted  to  give  to  this  ?  He  says  that 
4he  Defendant  persuaded  him  to  embari^  in  it,  having 
undertaken  to  act  as  his  Confidential  Adviser,  and  to 
<iegolate  his  proeeediogs  in  specnlationa  of  this  nature. 
It  appears,  however,  that  the  Defendant  had  undertaken 
no  such  character;  that  he  made  no  such  represeuta- 
tion ;  dat  he  had  no  commantcatioh  whatever  with  the 
Plaintiff,  except  at  thePlaintiff's  own  request,  and  gare 
no  opinion  ean^  that  whidb  the  Plaintiff  himself  asked 
for.  Before  there  is  the  sU^test  semblance  of  Evi* 
denoe  to  fix  the  diaracter  of  Agent  for  tfie  Plaintiff^ 
on  the  Defandant,  Messrs.  Dearman  If  Co*  wee 
proved  to  have  been  the  Brokers  and  Agents  of  the 
Phdntiff*  Instalments  were  to  be  paid  upon  the  Prussian 
Loan,  It  diort  period  after  the  Subscriptions  were 
handed  in;  and  the  Plaintiff,' (who  is  proved  to  have 
been  jobbing  in  every  speculation  which,  at  that  moment 
.was  afloat  in  the  City  qT  London,  till  he  utterly  ruined 
himself),  was,  at  the  time,  employing  men  of  know- 
ledge, as  his  Brokers  and  Agents,  not  as  Brokers  only, 
but  as  Agents,  because,  in  the  character  of  Agents  alone, 
could  they  ha:ve  anything  to  do  with  paying,  to  the 
Defendant,  the  Instahnents  on  the  Loan.  Thioi^h- 
out  the  correspondence  that  took  place  between  die 
imrties,  at  this  period,  we  find  no  advice  tendered  to 
the  Plaintiff  by  the  Defendant,  but  merely  appUca* 
tions  by  a  person  desirous  of  making  purchases  in 
Foieign  Securities,  to  a  dealer  in  those  Securities,  for 
the  (qiinion  of  the  latter  as  to  circumstances  which  were 
likely  to  affect  their  rise,  or  fall.  The  Plaintiff  after- 
wards wrote  to  the  Defendant,  requesting  that,  if  the 
latter  should  become  a  party  in  taking  the  French  Loan 
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then  about  to  be  negociated,  be  would  permit  die 
Plaintiff  to  become  a  Subscriber  for  a  portion  of  it,  and 
inquiring  the  prices  of  French  5  per  Cents,  and  tiie 
Prussian  Loan.  In  answer  to  this  Letter,  the  Defend- 
ant, after  telling  the  Plaintiff  that  he  cannot  let  him 
Jhave  any  part  of  the  French  Loan,  communicates  to 
him  the  prices  of  French  Stock  and  Prussian  Bonds,  and 
adds,  ^  I  think. you  would  do  well  :to  sell  part  of.  the 
former  and  invest  it  in  the  latter."  Is  the  Defendant  to 
be  charged  with-  an  intended,  misrepresentation,  with 
abusing  the  character  of  Agent,  because,  not  having,  up 
to  this.time,  the  sU^test  semblance  of  the  character,  of 
Agent,  when  he  is  desired  to  tell  the  Plaintiff  what  are 
the  prices  of  different  Securities,  he  tells  him  what  pre- 
mium the  Prussian  Loan  bears,  and  what  are  the  prices 
of  French  Rentes.  The  Plaintiff  must  have  known  what 
was  the  Contract  Price  of  the  Prussian  Loan,  because 
he  was  a  Subscriber  to  it;  and  then  the  whole  chaige  of 
misrepresentation  is  founded  on  the  circumstance  that 
the  Defendant,  having  no  sort  of  confidential  character  to 
sustain  towards  the  Plaintiff,  having  giving  him 
.accurately  every  information  that  he  asked,  adds  that 
he  thinks  the  Plaintiff  will  do  well  to  sell  part  of  .his 
French  Rentes  and  invest  it  in  Prussian  Bonds.  The 
transaction  of  the  20,000  French  Rentes,  begins  with 
the  Answer  to  this  Letter.  Up  to  this  time  not'only  is 
there  no  proof  of  any  Agency  undertaken  on  the  part 
of  the  Defendant,  but.  the  contrary  is  distinctly  proved 
by  those  very  Documents  which  the  Plaintiff  himself 
has  .produced.  The  truth  is  that  the  Plaintiff  was  a 
speculator  who  desired  to  acquire  a  benefit,  from  the 
information  and  knowledge  of  the  Defendant,  and  that 
the  Defendant  gave  him  such  information's  is  not  even 
pretended  to  have  been  incorrect. 


CASES  IN  CHANCERY. 

'  The  ground  on  which  the  Plaintiff  complains  of-  the 
^tfansaction  as  to  the  20,000  Rentes,  is  that  the  Defend- 
ant was  the  Agent  for  the  sale  of  them ;  and  that  he 
could  not  sell  them  except  to  a  third  person.  It  cannot 
be  denied  that,  by  the  Letter  of  the  24  th  May  1818, 
Mr.  Rothichild  became,  to  a  certain  extent,  the  Agent 
of.the  Plaintiff.  But  the  Agency  was  the  most  minis*- 
•tend  that  could  be  conceived,  for  Mr.  Rothschild  had 
030  discretion  to  exercise.  He  was  directed  to  sell  the 
ilentes  immediately  on  the  receipt  of  the  Letter. '  He 
was  bound,  of  course,  to  obtain  the  best  price ;  and  it  is 
proved  that  he  did  obtain  it;  for,  on  the  same  day,  he 
bought,  from  other  persons,  through  the  medium  of 
Brokers,  36,000  Rentes,  at  a  lower  price  than  that  which 
be  paid  to  the  Plaintiff,  Mid  at  the  same  rate  of  Exchange. 
There  is  not  the  slightest  suggestion,  in  the  Evidence, 
that  the  price  which  the  Defendant  gave,  was  not  the 
very  utmost  price  that  could  have  been  obtained  on  that 
day.  Is  then  Mr.  Rothschild,  although  he  had  received 
a  Letter,  leaving  him  no  discretion  to  exercise,  but 
positively  directing  him  to  effect  the  sale  immediately, 
and  although  the  Plaintiff  has  not  sustained  any  damage, 
but  has  derived  a  profit  from  the  exercise  of  his 
Agency,  on  a  technical  principle  of  a  Court  of  Equity, 
totally  inapplicable  to  transactions  of  this  character,  to  be 
called  upon,  10  years  siterwards,  and  when  French  Stock 
has  risen  10  or  20  per  Cent.,  not  to  make  good  the 
damage,  because  none  was  sustained,  but  to  give  back 
20,000  Rentes  at  their  present  price  ?  If  such  a  prin* 
ciple  is  to  prevail,  the  consequences  will  be  most 
mischievous ;  for  no  Banking-house  in  London  will  be 
able  to  carry  on  business.  Bankers  constantly  receive 
ejections,  from  their  Customers,  to  make  sales  of  Stock ; 


J97 
1829- 

BaOOKMAH 

V. 

Rothschild. 


198 


^^ ^ — -^ 

Bbookmait 

rotrschii«d. 


CASES   IN  CHANCERY. 

and  if  thifi  priaciple  is  to  preml,  every  Bdnker  who  has 
takea  a  Transfer^  of  Stock,  froia  the  name  of  fan 
Customer  into  his  own»  will  be  called  on  to  make  good 
the  present  value  of  the  Stock. 

The  doctrine  founded  on  the  relation  of  Trustee  and 
cestui  que  Trust,  and  Principal  and  Agent,  has  neve? 
been  applied  to.  any  speqies  of  Property  whidi  is  not 
also  a  subject  of  specific  performance;  and,  therefore,  it 
is  inapplicable  in  the  present  case.  The  relief  which 
Courts  of  Equity  give  in  Cases  to  which  that  doctrine 
does  apply,  is,  if  the  specific  article  still  continues  in  the 
ownenhip  of  the  Trustee  or  Agent  who  has  purchased 
it,  to  compel  him  to  return  it  to  the  Vendor,  who  must 
make  the  Trustee  or  Agent  an  allowance  for  the  Money 
he  has  expended  in  improving  the  Property ;  or,  if  the 
Property  has  been  sold  again,  then  to  compel  the 
Trustee  or  Agent  to  account  for  the  Profit  on  the  IW 
sale.  But  the  Plaintiff  asks,  not  that  the  Defimdant 
may  restore  the  specific  ao,ooo  Rentes^  bat  thai  he 
may  purchase,  for  the  Plaintiff,  20,000  other  Rentes^  at 
the  present  {Hice,  or  pay  him  the  value  of  them.  So 
that,  if  this  Equity  is  to  prevail,  an  Agent  for  the  sale 
of  an  Estate,  who  has  purchased  it  himself,  and  theK 
re->sold  it,  may  have  a  Decree  made  against  him,  not  to 
refund  the  Profit  he  has  made  by  the  Re-«ale,  but  to. 
repurchase  another  Estate  of  equal  value.  Such  so 
Equity  was  never  heard  of.  •  But  supposing  that  t'^) 
Plaintiff  was  to  claim  the  Profit  made  by  the  Defendant 
upon  this  transacti<mi  it  has  been  proved  that  the  De-* 
fendant  gave  the  Plaintiff  more  than  the  price  of  the* 
day,  more  than  he  gave  to  other  persons,  and  that^ 
within  a  few  days  afterwards,  he  sold  that  Stock,  or. 
Stock  to  an  equal  amount^  for  the  same  price  that  he 
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gaye  to  tbe  Plaintiff.  What  ground  then  is  there  for 
the  statement,  made  in  the  Bill,  that  the  Defendant  was 
desiroas  of  increasing  his  French  Rentes  and  diminish-' 
ing  his  Prussian  BoDds,  and  that  he  gave  the  advice  to 
the  Plaintiff  with  a  fraudulent  view,  in  the  character  of 
Agent*  and  that  he  is  to  be  answerable  for  the  conse- 
quences, although  he  did  not  derive  any  bene6t  from 
the  transaction*  and  the  Plaintiff  did  not  sustain  any 
loss  ?  Can  it  be  seriously  CMitended  that,  ten  years 
afterwards,  the  Plaintiff  can  come  to  the  Court  and  ask 
to  have  the  transaotion  treated  as  a  nullity,  and  to  have 
the  20,000  Rentes,. which  he  ordered,  unconditionally,  to 
be  sold,  to  be  replaced  in  his  name  at  the  price  of  the 
present  day  1  This  transaction  was  an  exchange  of 
the  20,000  Rentes  for  14,000  L  Prussian  Bonds :  and 
yet  the  Plaintiff,  though  he  says  that  the  transaction 
was  a  nullity,  does  not  propose  to  return,  to  the  Defend- 
ant, the  Prussian  Bonds  which  he  gave  in  exchange  for 
the  Rentes,  and  which  have  risen  as  well  as  tbe  Rentes, 
but  merely  the  Money  which  was  invested  in  the  pur-f 
chase  of  those  Bonds.  It  is  then  said  that,  although 
the  Plaintiff  may  have  sustained  no  injury  in  this  trans- 
action>  it  was  concealed  from  him  that  Mr.  MothsckUd 
was,  at  the  time,  buying  French  Rentes  and  selling 
Prussian  Bonds ;  and  that,  if  the  Plaintiff  had  known 
that  this  was  Mr.  RothtehikPs  course  of  dealing,  he 
would  not  have  engaged  in  the  transaction.  Bnt  until 
after  the  Plaintiff  had  formed  the  determination  to  sell 
his  Rentes  and  purchase  Bonds,  and  communieated  that 
determination  to  the  Defendant,  the  agency  had  never 
existed.  He  could  not,  therefore,  be  deceived  by  the 
Defendant's  course  of  dealing,  nor  had  he  the  slightest 
right  to  know  what  his  course  of  dealing  was.  He  knew 
that  Mr.  RothfcbUd  was  the  ContractcNr  for  the  Prussiaa 
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Loan,  and  that  he,  therefore,  of  course  had  an  interest  in 
keeping  up  the  price  of  that  Loan  :  but  he  also  kn&w 
that  Mr.  Rothschild  was  the  Contractor  for  the  French 
Loan,  and  therefore  that  he  had  an  interest  in  keeping 
up  the  price  of  that  Loan  also.  Why  then  is  it  to  be 
imputed,  to  Mr.  Rothschildf  that  he  had  a  motiye  for 
inducing  the  Plaintiff  to' convert  his  French  Rentes  into 
Prussian  Bonds,  when  he  was  the  Contractor  for  the  one 
Loan  as  well  as  for  the  other.  But  supposing  he  had  done 
so,  as  they  were  dealing,  at  that  period,  simply  as  Ven- 
dor and  Purchaser,  Mr.  Rothschild  had  a  right  to  give 
any  advice  he  thought  proper,  and  the  Plaintiff  bad  no 
more  right  to  complain  than  if  a  tradesman  had  advised 
him  to  lay  in  a  laige  stock  of  the  goods  in  which  that 
tradesman  dealt  But  the  (act  is*  that,  so  far  was 
Mr.  Rothschild  from  accumulating  Rentes  at  the  period 
in  question,  that,  within  a  few  days  afterwards,  he  sold 
Rentes  to  a  greater  amount  than  he  is  stated  to  have 
purchased  of  the  Plaintiff.  It  is  remarkable  too  that 
every  one*  of  tbe  subsequent  transactions  took  place 
with  Mr.  Rothschild  himself,  as  the  Plaintiff  well  knew : 
and  yet  he  was  uniformly  a  Buyer  when  Mr.  Rothschild 
was  a  Seller,  aud  vice  versA:  and  consequently  the 
course  of  the  Defendant's  dealings  could,  in  no  ii^ee, 
influence  the  Plaintiff. 


It  was  said  that  the  Defendant  represented,  to  the 
Plaintiff,  that  he  had  bought,  both  the  Rentes  and  the 
Bonds,  of  third  Persons.  Now,  though  it  is  quite  im- 
material what  representation  the  '  Defendant  made,  it 
is  to  be  remembered  that  such  is  the  multiplicity  of  the 
Defendant's  transactions,  that  all  that  he  is  able  to  do, 
is  to  give  a  short  note,  to  his  Clerks,  of  the  Bargains 
he  has  made  in  the  course  of  the  day,  and  that  they 
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cbmmunicate,  to  the '  different '  parties,  what  is  the 
effect  of  those  Bargains.  Besides,  the  Defendant  and 
his  Brothers  are  distinct  individuals,  engaged  in  different 
houMi,  010%  in  Paris  aAd  the  other  in  London.  In 
theiir^deidiiigs  with  each  other,  they,  as  other  persons 
who  ^are  in  partnership  together  always  do,'  dealt  as 
separate  Houses,  and  the  Balance  of  Profit  and  Loss 
was  settled  amongst  them  at  tiie  end  of  the  year. 
Therefore  the  Defendant  or  his  Clerks,  when  they  stated 
the  transaction  as  one  with  third  persons,  treated  it  as 
that  which  it  really  was,  according  to  the  usual  course 
of  mercantile  dealing,  and  used  the  ordinary  terms  of 
mercantile  correspondence. 
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The  next  transaction  is  that  with  respect  to  the 
67,000  V*  Bonds.  The  fonndaAion  of  the  Plaintiff's  claim 
as  to  50,000/.  of  those  Bonds,  is  that  there  was  no 
app^riation  .of  them.  There  is  no  Evidence  that  it  was 
any  part  of  the  Contract  between  these*  parties,  that 
there  should  be  an  appropriation  of  those  Bonds :  and  it 
neither  was  nor  could  have  been  a  part  -of  that  Contract. 
It  appears^  by  the  correi^xHidence  that  took  place,  be^ 
t^een  the  Plaintiff  and  Defendant,  relative  to  this  trans^ 
action,  that  the  Plaintiff  engaged  in  it  as  a  matter  of 
epeculation  only,  and,  for  that  purpose,  it  was  quite 
immaterial  whether  any  Bonds  were  or  were  not  set  apart 
as  the  specific  Property  of.  tl|e  Plaintiff.  .  The  Contract 
was  foir  the  delivery  of  Bonds  of  a  given. amount,  at  a 
j;iven  time,  with  an  option  on  the  part.of  the  Buyer,  to 
call  for  any  part  of  them  at  an  earlier  period,  on  paying 
the  Purchase-money*  The  Brokers' Jfotes  show  that  the 
Contract  was  not  for  any  .specific  Bonds.  Those  Notes 
do  not  mention  .how  many  of  the  Bonds  were  to  be  for 
100/.  or  how  many  for  1,000  /•  The  only  thing  that  could 

Vol.  III.  p 


201 

BaiKIKMAB 

r. 
Rothschild. 


CASES  IN  CHANCERY. 

h%  required  was  that  Mr.  JSe^ibrAfld should  have,  in  his 
possesflion.  Bonds  of  sufficient  amount  at  the  time  when 
they  were  to  be  delivered  to  the  Plaintiff.  Could  the 
Plaintiff,  after  he  had  accepted  the  Bonds  a&d  paid  the 
Puichase-money,  without  making  any  enquiry  about 
appropriation,  have  brought  an  actioa  against  the  De* 
fendanty  for  the  amount  of  the  Purchase-money^  on  the 
ground  that  there  had  been  no  appropriation  ?  No  one 
will  contend  for  such  a  propositioii :  and  yet  that  must  be 
held  to  be  good  in  Law,  before  the  Plaintiff,  caa  succeed 
in  establishing  his  demand.  The  Plaintiff  has  not  yesk* 
tured  to  suggest  in  any  part  of  his  Bill,  that  he  was  de- 
ceived, that  he  was  told  that  there  was  any  apptopriatimi. 


It  appean,  by  Mr.  RoihtchUJPn  Letter  of  the  i«th 
of  June  1818,  that  the  Plaintiff  was  not  induced  to 
engage  in  this  speculation  by  the  advice  of  tihe  Defend- 
ant ;  but  that  he  proposed  it  to  the  Defendamt.  Nov  was 
there  any  confidential  relation  subsisting  between 
the  Plaintiff,  (who  dealt  through  his  Biokeni)  and 
Mr;  RothsckiliL  The  Plaintiff  and  Defendant  stood  in 
the.situations  of  Buyer  and  Seller  merely,  and  it  la  im- 
material whether  Mr.  Roiktchild  did  or  did  not  derive 
any  profit  from  the  transaction^  or  whether  he  did  or  did 
not  give  any  advice  to  the  Plaintiff  respecting  it  The 
Court  will  be  surprised  to  hear  that  Mr.  RathsekUd, 
having  obtained  the  67,000  i.  Bonds,  whieh  were^  in  a 
abort  time,  to  rise  to  90,  did  not  keep  in  his  possession 
his  whole  store  of  Bonds,  and  sell  them  at  that  price, 
but  that,  between  the  18th  and  2gth  of  December  1818, 
about  which  time  he  purchased  the  67,060  L  Bdkids  of 
the  Plaintiff,  he  sold  47,000  /.  Bonds  at  veiy  nearly  tiie 
same  price  as  he  allowed  to  the  Plaintiff  for  his  Betidsj 
and,  therefore,  he  could  not  have  had  any  unfair  motive 
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in  advising  the  Plaintiff  to  sell  those  Bonds,  or  the  least 
desire  to  purchase  them. 

The  i7/>oo  /•  Bonds,  which  were  deposited  as  a  seen* 
rity  for  the  8,500  L  and  4iaoo  L  lent  by  the  Defendant 
to  tiie  Plaintiff,  were  differently  circnmstanced  from  the 
rest  of  the  Bonds*  It  is  swom,  in  the  Answer,  thai  the 
Plaintiff  consented  that  the  Defendant  should  use  them, 
if  he  had  occasion  to  do  so,  and  that  the  Defendant 
ondartook  to  deliTer,  to  the  Plaintiff,  Bonds  of  the  same 
amount  when  required.  That  siach  was  the  arrange* 
menty  will  appear  more  probable  when  it  is  considered 
that  it  was  more  for  the  Plaintiff^s  adYaatage  that 
Bonds,  which  had  been  in  the  Market,  should  be  re- 
issued, than  that  new  Bonds  should  appear  there.  It 
is  a  mistake,  however^  to  say  that  Mr.  RoUuekild  under* 
took  to  account,  to  the  Plaintiff,  fcnr  the  value  of  those 
Bonds  in  ease  he  sold  them.  His  agreement  was  to 
deliver,  to  the  Plaintiff,  Bonds  to  the  same  amount, 
and  therefore  all  that  was  requisite  was,  that  he  should 
have  Bonds  sufficient  for  that  purpose.  The  Profit 
which  Mr.  BotkickUd  made,  by  the  sale  of  these  Bonds, 
did  not  amount  to  84  /.  so  that,  if  this  part  of  the  trans* 
acti«n  could  be  impeached,  the  Defendant  would  have 
to  account  for  no  more  than  that  Sum  with  Interest. 

We  have  now  come  to  the  last  of  these  transactions, 
whieh  is  the  Purchase  of  the  115,000  Rentes.  Here 
again  there  is  not  the  slighest  trace  of  agency  on  the 
part  of  the  Defendant  Whatever  advice,  therefore,  he 
gavk  tQ  the  Plaintiff,  he  cannot  be  made  answerable 
for  k,  unless  it  can  be  proved  that  he  gave  it  fraudu* 
lently.  It  has  been  said  that  this  was  a  real  transac- 
tion  on  the  part  of  the  Plaintiff;  and  it  was  so  on  the 
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part  of  tlie  Defendant  also.  It  was  a  real  transaction, 
evidenced  by  the  Brokers'  Notes,  and  of  exactly  the 
same  character  as  the  prior  Contract  for  the  purchase 
of  Prussian  Bonds,  by  which  the  article  was  to  be 
delivered  on  the  payment  of  the  price.  It  has  been 
said  that  these  Rentes  were  to  be  appropriated  and  set 
apart  for  the  Plaintiff.  But  where  is  it  proved  that 
•there  was  to  be  any  appropriation  of  these  Rentes. 
Has  it  been  shown  that  there  was  any  undertaking, 
on  the  part  of  the  Defendant,  to  retain,  in  his  name, 
the  amount  of  Rentes,  which  was  to  be  transferred, 
•to  the  Plaintiff,  when  called  for?  The  Brokers' -Notes 
contain  no  Evidence  of  such  an  undertaking.  The 
-Contract  was  for  a  certain  amount  of  Stock,  to  be 
transferred  at  a  given  time.  It  was  a  Loan  of  the 
Purchase-money  for  six  months,  with  the  option  on 
the  part  of  the  Plaintiff,  to  call  for  any  portion  of  these 
Rentes  at  an  earlier  period,  on  payment  of  the  Purchase* 

•  money.  There  was  not  to  be,  nor  could  there  be  any 
appropriation ;  because  there  ,was  no  particular  Stock 

-referred  to.    The  Evidence  of  Mr.  Bell  the  Broker,  does 
.  not  afford  the  slightest  ground  for  inferring  that  there 

*  was  any  engagement  for  appropriation,  or  any  undei^- 
taking,  by  the  Defendant,  to  retain,  Rentes  of  the 
specified  amount,  in  his  name,  for  the  Plaintiff.  The 
Plaintiff  has  not  proved  that  there  is  any  mode  by 
which  an  individual  can  appropriate,  in  the  Books  of  the 
French  Government,  any  particular  portion  of  Stock  for 
any  other  person.  It  cannot  be  done  in  England.  One 
individual  can  have  but  one  Account :  and  there  are  no 
means  of  making  an  appropriation  in  the  Books  of  the 
Bank  of  England,  except  by  uniting  the  name  of 
some  other  person  with  one's  own.  If  this  important 
term  of  the  Contract  was  one  of  the  terips  for  which 
Mr.  Bell  stipulated,  how  was  it  that  he  so  fur  forgot  his 
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duty  to  his  Employer,  as  never  to  put  down  in  writing  ig^g, 

one  single  syllable  relating  to  it  ?    Mr.  Rothschild,  in  his     * ^ ' 

Answer,  states  that  his  engagement  was  to  deliver  Stock,      Brook  haw 
at  a  given  price/ when  called  for,  and  that  hie  always  had  ^' 

Stock  of  an  amount  sufficient  to  answer  the  demand. 
The  Plaintiff  says  that  the  Defendant  for  the  purpose  of 
procuring  an  advantage  to  himself,  persuaded  him  to 
sell  his  Rentes.  Now  there  was  nothing  like  agency 
between  them;  and  the  Defendant  might  have  given  any 
advice  he  thought  proper.  But  it  was  not  a  matter  of  ad- 
vice or  option,  it  was  not  a  matter  in  which  the  Plaintiff 
was  to  be  influenced  by  the  persuasion  or  recommenda- 
tion of  Ihe  Defendant:  for  the  Plaintiff  had  purchased 
the  property  on  Credit,  and  the  time  of  payment 
had  nearly  arrived, .  and  payment  could  not  be  made 
except  by  the  sale  of  the  Rentes.'  Then  it  is  said  that 
there  were  no  such  Sales  of  the  Rentes  as  are  pretended 
to  have  been  made ;  and  that  there  are  no  Entries  of 
Sales,  in  the  French  Government  Books,  corresponding 
with  the  representations  made  by  the  Defendant.  The 
value  of  the  Evidence  upon  this  part  of  the  Case  must, 
of  course,  depend  on  the  course  of  dealing  on  the 
French  Stock  Exchange,  on' the  mode  in  which  the 
French  Stock  Books  are  kept,  in  the  Ceremonies  to  be 
'observed  in  effecting  transfers.  The  Plaintiff  has  not 
examined  persons  who  are  daily  engaged  in  making 
'transfers' of  French  Stock,  and  who  are  able  to  speak 
as  to  the  inference  to  be  drawn  of  the  reality  of  a  Sale, 
from  Entries  appearing  or  not  appearing,  on  particular 
days,  in  the  French  Books,  of  the  particular  Sums  in 
which  the  Sale  is  represented  to  have  been  made ;  but 
he  has  examined  a  Clerk  to  the  Plaintiff's  Solicitor,  and 
another  gentleman  of  whom  we  know  nothing,  except 
that  he  resides  in  a  particular  street  in  Paris.   Both  these 
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1 8^9.         Witnesses  represent  that  they  have  made  themselves  so- 
'  qaainted  with  the  comse  of  tntnsfer  in  the  Books  at  ParUt 

BaooKM  AK     1^^^  they  have  not  thought  fit  to  coauBumcate  to  the  Court 

any  information  whatever  upon  the  subject  Neither  of 
them  ventures  to  state  that,  according  to  the  course  of 
dealing  on  the  Stock  Exchange  at  Parts,  these  Entries 
would  or  could  find  their  way  into  the  Transfer  Books 
at  the  period  when  the  Sales  were  effected.  The  Con- 
tracts might  have  been  made  on  one  day»  and  the 
transfers  on  another.  In  the  course  of  these  very 
transactions,  the  Plaintiff  was  told  that,  before  a  transfer 
could  be  m^de,  the  Inscriptions  must  be  transmitted  to 
Fatii,  and  be  eicamined ;  and  that  then  some  person 
must  appear  with  a  Power  of  Attorney,  on  the  part  of 
the  Vendor,  to  make  the  transfer.  Neither  of  these 
Witnesses  is  qualified  to  speak  upon  the  subject,  as  to 
which  he  has  been  examined.  Either  the  Officers  of  the 
Treasury,  the  persons  who  had  the  custody  of  the 
Books,  or  the  Bankers  or  Brokers  of  Pam,  ougld  to 
have  been  resorted  to.  These  gen^men  howcirer  do  not 
venture  to  swear  that,  on  the  eyth,  98th,  or  agth'Of  Blay 
l8ig,  there  wae  no  transfer,  by  RothtchUd,  Brothem,  of 
110,000  Rentes,  but  only  that  there  was  no  transfer 
made  by  them  of  110,000  Rentes  in  the  speoifio  propor- 
tions in  which  those  Rentes  are  represented  to  have  been 
sold ;  but  the  Plaintiff  himself  has  proved  that,  on  the 
28th  of  May,  the  day  on  which  Messrs.  Ro^haekM 
represented  that  the  sale  of  the  110,000  Rentes  vms 
effected,  transfers  were  made  by  them  to  the  amount  of 
1^0,950  francs.  This  sum  was  the  amount  of  all  the 
transfers  that  Messrs.  Rothschild  had  to  make  in  the 
course  of  the  day :  for  it  is  the  practice  of  Bankers  and 
Brokers  to  wait  till  the  end  of  the  day  before  they 
make  their  transfers,  and  then  to  make  them  in  one 
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Slim*     Therefore  the  fitct  of  there  beii^  no  corres- 

pooding  entries  in  the  BodiL8»  affoni»  no  ground  for 

saying  that  the  Pkintiflrs  Rentes  were  not  sold  on  the     Brookmak 

ft8tb  of  May. 


Rothschild. 


Upon  this  tcBiisaction  the  Plaintiff  sustained  a  loss^ 
but  it  was  not  caused  by  the  advice  of  Mr.  BothchHd : 
for  the  necessity  for  the  Sale  arose  from  the  terms 
of  the  Contract  which  the  Plaintiff. had  entered  into. 
It  is  said  that  Mr.  Rot/mAUd  had  ndTised  the  Pfeintiff 
to  send  an  Express  to  Porw,  for  iba  purpose  of  selling 
his  Rentss  there,  rather  than  in  Lmdm ;  but  there  is 
no  Evidence  that  the  Plaintiff  sustained  the  least  ii^ury 
hf  80  domg.  Whether  he  did  <Nr  did  not  sustain  any 
injury  is  immaterial*  for  Mr.  Beil^  not  Mr.  Rfdhsehild 
was  his  Agents  However  the  Plaintiff  was  disaatiiftad 
with  the  sale  of  the  Rentes,  and»  in  consequence .  af 
that  disap|^o«ntme^(»  Mr«  BoihcUid  consented  that 
the  Gndit;  ihr  the  Mmey  he  hadlent  shonld  he  ex- 
temlsdt  sad  that  a  r&-investment  of  the  proceeds  of  the 
RmlSBtSlMnld  be  made  without  any  charge  for  Commis* 
simi.  The  PUdnliff*  accepted  these  tenps^  and  aceoid* 
m^y,  soni  instrooliona  to  Parii  to  have  the  re-^nvest* 
mentmade.  Now,  with  lespeet  to  that  part  of  the  Csse, 
it  hasbeett  said  that  Mr.  AotAscAW  was  the  Plaintifi'a 
Af^snt.  But  tiw  fact  is,  that  Mr.  Rath$Dkild  had 
nethtag  to  ^  with  that  fe-investment,  except  that  he 
sent  the  order,  to  Paris,  enclosed  in  a  Letter  to  Moik^ 
€MUf  Brothers,  and  desired  them  to  do  the  best  they 
could  fbr  the  Plaintiff;  and  the  account  of  the  re-invest- 
mewt  was  sent,  by  BaiksclMdt  Brothers,  totfae  Plaiiaiff 
hknseUl  Then  it  is  said  that  there  was  no  te-invest- 
ment ;  and  the  Plaintiff  attempts  to  prove  it,  by  die 
testimony  of  the  two  Witnesses,  the  value  of  whose 
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Evidence  has  been  already  examined.  It  is  wdi 
known  to  all  persons  engaged  in  transactions  in  the 
French  Funds,  that,  when  purchases  are  effected,  it 
seldom  happens  that  the  entries  of  the  Transfers  are 
made  on  the  day  of  Sale.  Three  months  afterwards, 
the  Plaintiff  (as  he  says)  by  the  persuasion  of  the 
Defendant,  went  over  to  Paris  for  the  purpose  o( 
superintending  the  sale  of  his  1 05,500  Rentes.  That 
Sale  was  effected ;  and  Rothschild,  Brothers,  of  course; 
received  the  amount,  because  they  were  to  remit  it 
to  Mr.  N.  M.  Rothschild ;  and  it  was  remitted  to  him 
accordingly.  It  is  said  that  this  re-sale  was  a  fictitious 
transaction,  as  well  as  the  re-investment.  But  if  it  was 
the  Defendant's  intention  to  practise  a  fraud  on  the 
Plaintiff,  in  representing  as  a  real  transaction  that  whieh 
had  DO  existence,  is  it  probable  that  the  Defendant  wotdd 
have  advised  the  Plaintiff  himself  to  go  over  to  Paris 
and  take  his  Broker  with  him,  in  order  to  superintend 
the  re^sale.  Again  it  is  said  that  these  transactions 
did  not  take  place,  beoause  there  were  not  Entries  in  the 
Books  corresponding  with  them.  But  the  esiBteDee.of 
these  Sales  is  proved  by  the  Evidence  for  the  Plaintiff, 
by  which  it  appears  that  they  were  effected  under,  .the 
immediate  superintendence  of  the  Plaintiff.^  ^  It  ia  a 
conclusive  Answer  to  the  inference  which  it  was  at- 
tempted to  draw  from  the  non-existence  of  conoespimdiiig 
Entries  in  the  former  case,  that  there  is  a  similar  noa^ 
existence  of  Entries  where  transactions  are  proved,  to 
demonstration,  to  have  existed. 


The  Letter,  from  the  Defendant,  to  his  Brothers,  ooii- 
taining  the  cautions  with  respect  to  the  Plaintiff,  might 
have  been  tothis  effect :  that  the  Plaintiff  was  fqnd  of 
speculation ;  that  he  might  wish  to  engage  in  further 
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specuIationB,  and  to  continue  his  Money  in  their  hands ; 
bat  that  it  was  not  advisable  to  give  him  credit  beyond 
a  certain  extent.  Mr.  Bell  could  not  be  taken  to  Paris 
for  any  other  purpose  than  to  give,  to  the  Plaintiff,  the 
benefit  of  the  knowledge  he  possessed  of  the  mode  of 
dealing  in  French  Securities,  and  of  the  information  he 
might  acquire  with  respect  to  the  probability  of  the  rise 
or  fall  of  the  French  Funds.  Therefore  the  Evidence  and 
the  circumstances  themselves  prove  that  he  mast  have 
acted  as  the  Adviser  and  Agent  of  the  Plaintiff.  On 
this  traosadion  the  Plaintiff  makes  a  profit  of  between 
3,000/.  and  3,000/. 
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In  the  month  of  December,  1819,  the  Plaintiff,  with 
the  assistance,  and  in  the  presence  of  his  Broker, 
settled  his  Account  with  the  Defendant,  and  gave  a 
Draft  for  the  Balance. 


.  With  respect  to  the  charges  for  Commission  and 
Intevest,  and  the  Expenses  of  the  Express,  in  the  first 
phee  the  Plaintiff  saw  them  at  the  time  when  he  settled 
his  i Account,  It  is  proved  to  have  been  part  of  the 
Contract  that  the  Defendant  should  receive  Interest, 
and  it  was  secured  by  the  Promissory  Notes  which  he 
hdd.  With  respect  to  the  Expenses  of  the  Express,  who 
was  to  pay  them?  The  Plaintiff  had  sent  the  Express 
to  Pom,  at  the  recommendation  of  the  Defendant ;  but 
was  the  Defendant,  because  he  advised  the  Plaintiff  to 
send  the  Express,  for  the  purpose  of  effecting  a  more 
beneficial  sale,  to  pay  the  Expenses  of  it.  Besides,  the 
Plaintiff  received  satisfieiction  for  the  supposed  .injury 
by  the  Profit  which  he  made  on  the  subsequent  trans- 
action. Then  the  Commission  is  charged  on  the  receipt  of 
the  Money  by  Rothschild,  Brothers,  who  were  the  Plain- 
tiff's Agents,  and  not  the  Ageniof  Mr.  Rothschild. 
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Daring  the  year  1 820,  the  PltintifFcoiittniied  to  speoo* 
late  in  the  French  Fonda,  and  to  employ  RoihtddU, 
Brothers,  aa  hia  Agents  in  those  speculations,  and  he 
repeatedly  settled  Accounts  with  them.  He  afterwards 
apeeuiated  to  a  great  amount  in  abnost  erery  PuUic 
and  Private  Security  that  was  then  in  the  Mariiet. 


Now,  after  the  Account  wiA  the  Defendant  has  been 
settled  for  ten  yeans ;  after  an  intenral  of  five  years  be* 
tw6en-  the  period  at  whidi  the  Plaintiff  finally  settled 
his  Account,  and  the  period  at  which  he  filed  his 
Bill,  the  Defendant  is  to  be  dragged  into  a  Court  of 
Justice,  and  to  be  called  upon  to  prove  all  these 
transactions,  nidiich  the  Plaintiff  himself  has  admitted, 
and  confirmed. 


If  the  Plaintiff  has  any  cause  of  complaint,  he 
musty  in  addition  to  substantiating  all  the  grounds  of 
it,  satisfy  the  Court  that  the  disoovety  of  the  fects, 
which  have  given  rise  to  his  Bill,  is  a  recent  discovery. 
An  idegation  to  this  efifect  has  been  introduce  into  the 
VM,  bnt  no  Evidence  has  been  produced  'in  support  <»f  it. 
The- relief  which  the  Plaintiff  asks  is  of  sMh  a  desorip- 
tion,  that  it  cannot  be  granted  to  liim  if  he  has  been 
gmlty  of  die  slightest  delay  in  bringing  ^forwanl  hia 
oami^aint.  The  object  of  tins  Bill  is  to  obtain  a  re- 
placement of  Stock.  It  is  exai^ly  the  aa<ne  as  a  Bill 
fy[  the  speeiftc  pedbrmaikce  of  a  Contract  respeclnig 
Stocks  Stock,  both  Aimgn  and  doknestie,  ta  an  artioie 
which  fluctuates  from  hour  to  hour,  and  4b  to  whidh 
Conrts  of  Equity  have  reftuwd  to  enfofoe  My  Contrset 
whatever;  because  a  Contract  respecting  Stock  is  one 
in  winch  justice  cannot  be  done  by  a  spocUlc  perforsfiH 
anoe,  inasmuch  as  specific  perfbmmnoe  mosttsd^e  place 
at  the  date  of  the  Decref  ,  and  the  Plaintiff,  at  the  time. 
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fibsteiul  of  finding  a  beoafit  fiom  the  tnmsfer  of  Stocky 
may  experieooe  the  rovcne.  On  the  other  hand,  no- 
thing coald  be  more  unjust  than  that  the  fluctuations 
in  the  pricea  of  Stock,  since  the  transaction  took  place, 
shorid  haye  the  effect  of  throving  a  kMs  upon  the 
Sefimdant.  The  only  mode  oi  giving  relief  on  a 
Stock  transaction,  is  by  giving  the  party  the  amount  of 
the  damage  he  has  sustained.  That  damage  he  can 
recover  at  Law ;  and,  therefore,  to  Law  the  C!ourt  leaves 
him.  But  even  if  that  objection  did  not  apply^  it  is 
essential  that  the  party,  the  moment  he  knows  the  facts, 
should  bring  forward  his  daimp  The  Plaintiff  here  baa 
waited  till  Stock  has  greatly  risen  in  value,  aqA  then 
eomes  for  relief,  which,  instead  of  being  a  benefit,  if  be 
bad  asked  for  it  at  the  time,  would  have  been  ^  detri- 
ment. The  same  observatiim  applies  to  each  of  these 
tmnsactions.  The  Letters  which  the  Plaintiff  wrote  to 
the  Dafimdaat  and  his  Brothers,  in  the  years  1933  and 
l.Sa4,  afturd  stiong  evidence  that  he  was  not. ignorant 
of  the  fiMto.  which  he  now  complains  oC  at  the  time  he 
sMtled  the  Account^  or,  at.all  eventSi  that  he  kn^  ^ 
tbern  .some  months  befiwe  he  filed  his  Bin*  Xn  one  cf 
those  Letters  he  makes  ademand  of  a  small  anear.of 
Interest  firom  HoMadUA^  Brothers,  (which  also  ehowe 
Aat  he  tmated  them  as  his  Agents  in  the  jtrapsaetiim 
as  to  the  110,000  Rentes);  and,  in  another  listter, 
which  he  wrote  to  the  Defendant;  he  mys  that,  on 
etatiag  the  cucnmstanoes  to  his  Professional  Adviser, 
he.had  suggested  that  the  Plaintiff  had  good  gnmnda 
of  complaint  It  is  clear,  therefoBS,  that  the  eesnlt  :of 
the  eommnnication  with  the  .Aitomey  was  not  an  mves» 
tigation  which  led  to  the  discovery  of  these  pretended 
facts,  but  that  the  result  of  the  consultation  with  the 
Attorney  was  that,  on  the  statement  of  the  facts  within 
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the  knowledge  of  the  PlaintifT,  his  At^mey  advised 
him  that  he  had  good  ground  of  complaint. 

The  following  Cases  were  cited  hy  the  Defen- 
dant's Counsel :  Coles  v.  Trecothick  («) ;  Jndrews  r. 
Mowbray  (b)\  Hemtngs  v.  RoU^hi/d  (c);  Doloret  y. 
Rothschild  (d). 

« 

The  Vice-Chancellor  : — 

The  Bill  in  this  Case  states  circumstances  which,  upon 
comparison  with  what  is  said  of  them  in  the  Answer, 
and  in  the  Evidence,  are  of  this  nature.  The  Plaintift* 
was,  in  the  Month  of  May  1818,  entitled  to  20,000 
French  Rentes;  and  it  appears  that  there  had  been 
some  communication,  between  him  and  Mr.  'N.  M. 
RoihscMld,  who  carries  on  business  in  this  Country,  and 
who  is.  also,  a  partner,  with  his  Brothers,  in  the  house 
established  at. Paris,  under  the  name  of  Rothschild^ 
Brothers.  And  it  appears  that  a  correspondence  had 
taken  place,  between  the  Plaintiff  and  Mr.  N.  M.  Roths- 
ckUd,  and  it  is  represented  that  the  Plaintiff  was  induced, 
by  the  Letter  which  was  written,  by  Mr.  Rothschild,  to 
give  an  Order  for  the  sale  of  the  French  Rentes.  It 
does  not  seem  to  me  to  be  very  material,  for  the  purpose 
of  determining  what  relief  the  Plaintiff  may  be  entitled 
to,  to  ascertain  whether  or  not  the  Plaintiff  did  give  the 
Order  in  pursuance  of  the  reconmiendation  of '  Mr. 
Rothschild;  but  I  must  remark,  because  it  concerns 
the  character  of  Mr.  Rothschild,  that  the  Letter  which 
is  represented  to  have  contained  the  recommeiidation  to 
sell  the  French  Rentes,  did  not  recommend  that  Sab,  but 


{a)  9  Ve».  334. 
(c)  '4  Bing.  315. 
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contained  these  words :  *'  French  Stock  here  is  aboat 
69 i»  ^^i  Prussian  Bonds  82  per  Cent,  and  83  perCeift. 
I  think  you  would  do  well  to  sell  part  of  the  former  and 
invest  it  in  the  latter."  The  fkir  construction  of  that 
Letter,  is  that  it  is  a  recommendation  that  part  only  of 
the  French  Rentes  should  be  sold,  and  the  produce  of 
that  part  invested  in  Prussian  Bonds,  leaving  it  quite  to 
the  discretion  of  the  person  to  whom  the  Letter  was 
addressed,  what  portion  should  be  sold«  In  the  Letter 
of  the  •24th  of  May,  which  the  Plaintiff  wrote  in  reply, 
hie  says :  "  I  observe  that  you  quote  at  about  6g  in  LM" 
don.  Shall  I  beg  the  favour  of  you  to  caose  my  ao,06o 
Rentes  to  be  disposed  of  to-morrow,  on  the  best  possible 
terms,  both  as  to  price  and  Exchange  ?  The  produce  you 
will  have  the  "goodness  to  retain  in  your  hands  until  I 
have  determined  how  to  dispose  of  it>  unless  thei'e  would 
be  a  saving  of  Commission  in  purchasing  Prussian  Bonds 
immediately  with  it,  so  as  for  the  Sale  and  Purchase  to 
be  codsidered  as  one  tratisaction ;  in  this  case  I  would 
wish  it  to  be  immediately  done.'-  In  consequence  of 
that  Letter  Mr,  Rothschild  does  sell,  as  he  represents, 
ijie  .whole  of  the  20,000  Rentes.  I  say,  as  he  represents, 
because  he  writes  a  Letter  of  the  25th  of  May,  in  which 
he  says  :  "  Sir,  I  have  the  pleasure  to  acknowledge  the 
receipt  of  your  favour  of  yesterday,  and,  having  had  an 
opportunity  to  dispose  of  your  20,000  Rentes,  at  69  per 
Cent,  and  23.90, 1  have  embraced  the  same,  and  beg 
to  enclose  you  the  last  printed  prices,  by  which  you  will 
perceive  that,  on  the  21st,  they  were  only  68.25  per 
Cent. ;  therefore  I  feel  confident  that  you  will  approve 
'of  this  transaction.  I  have  in  velsted  the  proceeds  of  thn 
Sale  in  Prussian  Bonds,  say  19,000  Bonds  at  82  ^  per 
Cent.,  which  is  the  very  lowest  it  could  be.  obtained 
<at.^    That  Letter  of  the  25th  of  May  was  va  direct 
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and  pUun  representatioii  that  Mr.  Rothschild  had, 
in  panaance  of  the  Letter  of  the  a4th  of  May,  made 
a  aale  of  the  ao,ooo  Rentes.  The  iact»  however,  was 
that  there  was  no  sale  of  the  ao,ooo  Rentes,  but  Mr. 
Bothichm  took  them  to  himself,  and  gate  the  Plaintiff 
credit  for  the  price  cl  them,  at  the  rate  per  Cent,  quoted 
in  his  Letter,  and  he  inyesled  the  amount  in  the  pur- 
chase of  Prussian  Bonds.  The  first  question  then  on 
this  Case,  is  whether  that  transaction  with  regard  to  the 
Safe  of  the  French  Rentes  shall  stand ;  and  my  deKbe- 
rataopinion  is  that  that  transaction  oi^t  not  to  stand ; 
because^  independently  of  the  question  whether  there 
was  more  or  less  of  confidential  Agency  on  the  part  of 
Mr.  R9ih$ehild»  the  very  least  that  can  be  said,  is  that 
Mr.  RoihscUU  was  made  an  Agent  to  sell,  by  the  Letter 
of  the  d4th  of  May,  and  his  determination  to  act  upon  it. 
And  I  conceiTe  that  it  was  his  bounden  duty,  therefan^ 
to  sdl  to  a  third  person,  and  not  to  take  the  Rentes  to 
faamself  and  give  the  Plaintiff  credit  for  the  prioe^ 
although  I  am  bound  to  admit  that  it  was  the  (air  price 
of  the  day.  It  appears,  from  what  he  states  in  his 
Answer,  that  he  had  another  transaction  with  respect 
to.Frenoh  Rentes,  on  that  very  same  day,  and  that  he 
himself  sold  a  quantity  of  French  Stock,  I  think,  fof 
a  less  fHrice  than  that  for  which  he  charged  himself  to 
the  Plaintiff  in  respect  of  his  taking  to  himself  the 
Pkintiff's  ao^ooo  Rentes.  But  I  apprehend  that  the 
general  principle  which  this  Court  has  always  acknow^ 
ledged  and  upheld,  must  be  maintained  in  this  Cas^ 
namely  that  the  person  who  is  the  Agent  to  sell,  if  he 
acfseptsthe  agency,  is  bound  to  selli  and  is  not  at  liberty  to 
take,  td  himsdC  theStock,  and  give  credit  for  the  amount 
of  its  price.  It  has  beensaidi  in  the  aigument  for.the 
Defendant,  that,  if  such  a  construction  is  put  on  this 
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transaction,  it  will  tend  to  andermine  many  transactions 
which  daily  take  place  in  the  great  houses  in  London. 
But  my  opinion  is  that,  whether  that  is  or  is  not  the     Brookmaw 
case,  an  individnal  has  a  right  to  complain  of  a  transac- 
tion in  which  his  Agent  does  not  do  that  which  be  is 
employed  to  do^  and  fepresents  to  his  emjAoyer  that  htt 
has  done  that  Which  he  was  directed  to  do,  whereas  he 
has  done  quite  a  difi^rent  thing.    No  ETidence,  however, 
has  been  given  to  ueto  show  that  any  soch  act  as  that 
which  i&  now  complained  of,  is  an  act  which  is  daOy 
taking  place  among  the  great  Commercial  and  Banking- 
houses  in  London  ^  and,  therefore,  I  mnst  consider  it 
only  as  a  speeulatifa  aigament,  whichi  at  present,  does 
not  appear  to  be  founded  in  fact.    On  this  transaction) 
thenefore,  the  Plaintiff  is  entitled,  at  his  option,  either  to 
have  the  pfeseat*  price  of  ao,ooo  Rentes,  or  to  have  in* 
vested  in  his  name  ao,ooo  Rentes,  he  repaying  to  Mri 
RoiktMId  the  ir,648  /.  a  t.  4  d.,  which  was  the  sum  for 
which  he  had  <$redit  in  account  with  Mr.  Rotkukild;  aad 
he  must  repay  that  Sum  with  Interest  at  5  per  Cent. 

The  next  part  of  lihe  Case  relates  to  the  purchase  of 
some  Prussian  Bonds ;  and  it  appears  that,  about  the 
motith  of  June  i8i«,  Mn  RothickUdf  as  the  Plaintiff 
represents  it,  recommended  him  to  purchase  Prussian 
Btods ;  and  that  he  agreed  to  purchase,  from  Mr.  Itotko- 
tkUd,  40,000/.  Prussian  Bonds  at  8fl,  and,  heabopui^ 
chased  from  Inm  5^000 /•  other  Prussian  Bonds  at  81  f, 
and  6,000?.,  other  Prussian  Bonds  at  81  per  Cent.  For 
these  Bonds  the  Plaintiff  was  not  able  to  pay ;  but  Hie 
transaction  was,  in  effect,  that  the  Plaintiff  should  give  his 
Pramissory  Note  for  the  price ;  and  that  Mr.  RoikiMd 
should  tetain  the  50,000 1  Bonds  as  a  collateral  Seeufity : 
and  the  transaction  was  carried  intoefibct,  according 
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iSag.  ^  ^^^  understanding,  becanae  there  was  a  porcbaae^ 

'        "        '      apparently  made,  of  Bonds  to  the  amount  of  50,000  /., 

BaooKifAN      f^j.   ^iiich     the     Brokers    made    out    a    charge    of 

P       ^*  41,522/.  4s.  10  J.,  and  the  Plaintiff  gave  his  Promissory 

Note,  for  41,500  /.,  part  of  that  Sum,  and  paid  the  re^ 
mainder  in  Cash,  to  Mr.  Rothschild.  These  purchases 
were  made  on  the  2d  and  15th  of  June  1818.  It  appears 
that  the  Plaintiff  had  purchased  Bonds,  to  the  amount 
of  15,000/.  of  other  persons,  in  the  months  of  April  and 
May  1818 ;  and  he,  afterwards,  purchased  Bonds,  from 
other  persons,  to  the  amount  of  5,000/.  The  Plaintiff 
haying  borrowed,  of  Mr.  Rothschild,  two  Sums  of  Money, 
first  of  all  the  sum  of  8,500  L,  and  afterwards,  the  sum 
of  4,200  /.,  for  the  purpose  of  securing,  to  Mr.  Roths- 
child,  the  payment  of  the  two  Promissory  Notes  which 
the  Plaintiff  had  given  for  those  two  Sums,  he,  in  the 
first  instance,  deposited  with  Mr.  Rothschild,  11,000/. 
of  Bonds,  and  next,  6,000/.  Bonds.  So  that  there 
was  ail  actual  deposit  made  of  Bonds,  to  the  amount  of 
1 7,000 /«  and  these  Bonds  are  specifically  described 
in  the  Schedule  to  the  Answer,  and  it  appears  that  they 
comprehended,  the  15,000  /.  Bonds  purchased  of  other 
persons,  and  2,000/.  Bonds  of  those  which  were  pur- 
chased with  the  produce  of  the  20,000  French  Rentes. 
In  the  month  of  October,  an  Account  was  made  out 
which  showed  what  was  due  in  respect  of  the  50,000/. 
Bondd.  In  December  following,  all  the  Bonds,  both 
the  50,000/.  Bonds  and  the  17,000/.  Bonds,  were  sold 
at  the  rate  of  75  per  Cent.  The  consequence  was  that 
the  Plaintiff  suffered  a  considerable  loss,  because  he 
had  purchased  the  Bonds,  on  the  average,  at  about  81 
per  Cent.;  and  he  sold  at  75  per  Cent.  With  the  pit)- 
dude  of  the  Bonds  the  Promissory  Notes  for  41,506/. 
and  8,500/.  were  considered  as  satisfied;  but   there 
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remained  the  Promissory  Note  for  4,200  /.  in  respect  of         1899. 
which  the  deposit  of  the  6,000/.  Bonds  was  made :  and  ' 

inasmuch  as  the  proceeds  of  the  67,000/.  Bonds  would     Beookmah 
not  pay  off  that,  as  well  as  the  two  other  Promissory .  „ 
Notes  for  4 1 ,500  /.  and  8^00  /.,  the  Plaintiff  made  a  fur- 
ther deposit,  with  Mr.  RothsckUd,  of  some  Bonds,  to  the 
amount  of  5,500/.,  which  were  afterwards  disposed  of; 
and  thereby,  the  Promissory  Note  for  4,900  /•  was  paid^ : 
and  the  surplus  of  the  Proceeds  was  accounted  for  to. 
the  Plaintiff.    It  is  observable  on  this  part  of  the  trans-' 
action,  that  there  was  no  Money  whatever  paid,  by  the 
Plaintiff,  in  the  first  instance ;  and  the  way  in  which 
the  Plaintiff  has  suffered  an  injury  has  been,  that  he 
has  been,  in  effect,  compelled  to  pay  the  difference  be- 
tween the  price  of  the  50,000/.  Bonds  and  the  price, 
at  which  they  were  sold,  out  of  the  Proceeds  of  the 
5*500 /•  Bonds  which  he  last  deposited,  because,  by  the 
means  of  the  produce  of  those  Bonds,  and  by  those 
means  only,  was  there  ultimately  made  a  liquidation 
and  payment  of  the  three  Promissory  Notes. 

Now  the  question  is,  whether  this  transaction  shall 
stand;  in  other,  words,  whether  .the  Plaintiff  is. not 
entitled  to  have  repaid  to  him  such  Sums  of  Money  as. 
he  has  lost  in  the  way  I  have  described. 

I  apprehend  that  it  was  absolutely  necessary,  in  order 
to  support  the  transaction,  that  it  should  appear  that 
there  was  a  bandjide  purchase  of  50,000  /.  Bonds.  But 
I  think  that  it  does  appear,  most  distinctly,  firom  what 
the  Defendant  himself  represents  in  his  Answer,  that 
there  was  no  bond  fidt  purchase  of  .50,000  /.  Prussian 
Bonds ;  because,  in  his  Answer,  he  himself  states  that 
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he  never  edited  any  Bonds  in  Tespect  of  the  50,000  /. 
Bonds.  According  to  the  construction  which  I  put  on 
the  Letters  that  passed,  and  the  Broker^s  Evidence, 
there  ought  to  have  been  a  selection  of  50,000  /•  Bonds, 
and  an  appropriation  of  them.  There  should  have  bden 
a  statement,  made  to  the  Plaintiff,  of  what  were  the 
numbers  of  the  Bonds,  for  a  reason  (amongst  othera) 
that  struck  me  very  forcibly  when  I  read  the  scheme  far 
the  Prussian  Loan,  namely,  that  the  Prussian  Bonds 
were  liable,  from  time  to  time,  to  be  redeemed,  and  there 
was  a  particular  course  to  be  taken  for  the  redemption 
of  them ;  and  it  was  necessary,  therefore,  that  ev^ry 
person  should  distinctly  know,  by  the  numbers  of  the 
Bonds,  what  were  the  Bonds  in  which  he  had  an 
interest.  But  it  was  quite  impossible  for  the  Plaintiff, 
at  any  time  during  these  transactions,  to  know  what 
were  the  specific  Bonds  which  it  was  represented  had 
been  purchased  for  him.  I  take  it,  upon  the  Evidence, 
to  be  perfectly  manifest  that  there  was  no  purchase^  at 
all,  of  the  50,000/.  Prussian  Bonds.  The  transaction, 
therefore,  is  bottomed  in  a  representation  which  turns 
out  not  to  be  true ;  and,  from  the  effect  of  that  transac- 
tion, I  apprehend  the  Plaintiff  has  a  right  to  be 
relieved,  on  the  plain  principle  which  has  always  been 
acknowledged  in  a  Court  of  Equity,  namely,  that  man- 
kind shall  be  bound  by  the  representations  they  make, 
and,  if  they  make  false  representations  to  those  who 
deal  with  them,  they  must  take  the  consequences  of 
their  own  false  representations.  I  apprehend,  there- 
fore, that,  on  this  part  of  the  Case,  the  Plaintiff  is 
entitled  to  be  relieved  by  having  the  Account  opened, 
so  that  there  shall  be  repaid  to  him  that  Sum  with 
which  he  was  charged  by  way  of  Loss,  in  the  manner 
I  have  stated. 
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I  observe  that,  as  to  this  part  of  the  Case,  the  Plaintiff 
has  asked  such  relief  as  I  cannot  think  he  is  altogether 
entitled  to  receive,  because  he  asks  relief,  on  the  supposi- 
tion that  the  50,000  /.  Bonds  themselves  were  sold  in 
a  way  that  he  did  not  authoriase.  But  if  the  transaction 
is  to  be  considered  as  one,  which  fails  altogether,  by 
reason  of  there  never  having  been  any  purchase^  it  is 
qnite  impossible  to  give  reUef  on  that  supposition. 

In  respect  of  the  Sale  of  the  1 7,000/.  Bonds,  the  Bill 
prays  that  Mr.  RothchUd  may  be  charged  with  the 
actual  value  or  price  of  the  17,000/.  Prussian  Bonds, 
with  Interest  thereon  at  5  per  Cent,  from  the  time  Mr. 
RoihsebUd  actually  sold  the  same.  With  respect  to  that 
part  of  the  transaction,  it  seems  to  me  thati  am  not  at 
liberty  to  give  any  relief;  because  a  passage  of  the  Answer 
that  was  read  for  the  Plaintiff,  states,  most  distinctly,  that 
the  Plaintiff  himself  consented  to  the  sale  of  the  1 7,000  L 
Bonds,  on  the  representation  that  Mr.  RotkiMU  mad^ 
to  him,  that  at  any  time  he  might  have  Bonds  of  an 
equal  amount.  He  says  that  when  the  Bonda  were 
deposited  with  him,  he  stated  that  he  might  have  ooca^ 
sion  to  deliver  out  Prussian  Bonds  to  purchasers,  and 
that,  as  he  wished  to  avoid  signing  more  than  were 
necessary,  he  mentioned  to  the  Plaintiff  that  he  should, 
in  case  of  need,  use  his  Bonds,  and  that  the  Plaintiff 
gave  his  full  consent  to  his  doing  so,  it  being  under- 
stood that  the  Defendant  would  give  htm  other  Bonds 
of  similar  amount  at  any  time  when  required.  Now 
this  is  positively  sworn  to  in  a  passage  in  the  Answer 
that  was  read  by  the  Plaintiff,  in  order  indeed,  that  he 
might  make  use  of  it  for  another  purpose ;  but  the 
passage  was  read,  and  there  is  no  Evidence  to  contradict 
it :  and  my  opinion  is  that  the  Defendant  is  entitled  to 
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huve  the  benefit  of  it;  and,  therefore,,  with  regard  to 
these  1 7,000  L  Bonds,  there  cannot  be  any  relief.  i 

I  shall  take  this  occasion  to  remark  that  the  Defend- 
ant  has,  in .  his  Answer,  stated,  generally,  that  the 
Plaintiff,  at  the  time   he   paid    the  Balance,  on  the 
final  settlement  of  the  Accounts  between  him  and 
the   Defendant,    knew,  of  all   the    circumstances  of 
the    transactions    which    took    place    between    him 
and  the.  Defendant     But   I  most  say.  that  this  ge- 
neral   declaration    stands   in   a   very .  different  sitor  , 
ation  from  the  statement  as  to  the  17,000  /.  Bonds ;  for, 
on  looking  :at  the  Evidence,  there  appears  to  be  no 
ground  whatever  to  suppose  that  the  Plaintiff  could 
have  known  all  the  real  circumstances  of  the.  case  with 
respect  to  whicl\  the  defendant  says)he  had  knowledge. 
The  whole  course  of  proceeding  shows  that  the  Plaintiff 
was  acting  on  the  supposition  that  the  representations, 
fromi  time  to  time,  made  to  him,  were  true ;  and,  there- 
fore, though  I  give  the  Defendant  the  benefit  of  the 
Statement  which  he  has  made  with  respect  to  that  one 
transaction,  I  think  it  right  to  withhold  from  him  the 
i)enefit  of  the  Statement  as  to  the  Plaintiff's  knowledge 
of  all  the  transactions. 

The  last  part  of  the  Cose  was  this.  In  the  end  of 
1818,  and  the  beginning  of  1819,  there  was  an  Agree- 
ment that  the  Plaintiff  should  purchase  a  large  quantity 
of  French  Rentes,  which,  were  not  to  be  paid  for,  till 
the  month  of  June ;  and  a  representation  was  made,  to 
the  Plaintiff,  that,  at  different  times  and  in  various 
Sums,  French  Rentes  had  been  purchased  to  the 
amount,  altogether,  of  115,000  francs.  In  the  month 
of  May  1819,  5,000  francs  of  these  Rentes  were  sold 
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to  Mr.  Blakesletft  and  thie  price  of  them  was  paid  to  iSag. 

Mr.  Rothschild.  The  Plaintiff  wishing  to  sell  the  re-  '  ""  ^ 
maining  ii6»ooo  Rentes,  by  the  recommendation  of  Brooimak 
Mr.  Rathichild,' BXk  Express  was  sent  to  Paris,  and  the 
reihaining' Rentes  were  sold,  and  thereby  a  loss  was  sus- 
tained, by  the  Plaintiff,  to  the  amount  of  4,830  /.  1 8  «.  6  J. 
The  Plaintiff  was  desirous,  soon  afterwards,  to  have 
a  re-investment  of  the  produce  of  the  110,000 
Rentes ;  and  he  was,  afterwards,  informed  that  the  pro- 
ceeds had  been  invested  in  the  purchase  of  105,500 
Rentes.  In  the  month  of  September  the  Plaintiff  was 
induced  to  go  to  Paris,  with  his  Broker,  for  the  purpose 
of  having  the  105,500  French  Rentes  sold.  Commu- 
nications took  place  there,  between  the  Plaintiff,  and. 
Messrs.  Rothschild,  Brothers,  and,  on  the  22d  of  Sep-. 
tember,  the  105,500  French  Rentes  were  stated  to  have 
been  sold.  The  Plaintiff  was  a  gainer  upon  this  last 
transaction,  but  not  to  a  sufficient  amount  to  counter- 
vail his  loss  upon  the  preceding  one ;  and,  when  the 
Account  was  finally  made  out,  in  the  month  of  De- 
cember 1819,  it  appeared  that  there  was  a  sum  o£ 
1,614  /.  igs.  2d.  due,  and  which  the  Plaintiff  paid  to 
Mr.  Rothschild.  The  question  then. is  whether, jn 
respect  of  the  circumstances  that  relate  to  this  alleged 
Purchase,  and  Sale,  alleged  Re-purchase  and  Re-sale, 
the  Plaintiff  is  entitled  to  relief.  That  will  depend  oa 
the  questions,  was  there  any  Purchase,  was  there  any 
Sale,  was  there  a  Re-purchase,  and  was  there  a  Re-sale  ? 
In  the  first  place,  the  Plaintiff  has  expressly  charged,, 
by  his  Bill,  that  all  these  Sales  and  Re-saies  were  false 
and  fictitious ;  and,  on  reading  the  Defendant's  Answer, 
I  do  not  perceive  that  he  ventures,  in  direct  terms,  ta 
traverse  that  allegation.    Now  it  is  remarkable  that  the 
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Defendant,  himself,  has  stated,  in  his  Answer,  a  circtni^ 
stance  which  would  have  afforded  a  very  easy  method 
of  proof  whether  the  Sales  were  true  or  false.  For  he 
says,  in  his  Answer,  that,  in  all  Sales  of  French  Rentes 
it  is  necessary  for  the  Seller,  in  whose  name  the  Rentes 
are  inscribed,  to  give  over  the  Certificates  denoting  the 
Inscriptions  to  have  been  made  in  his  name,  with  a 
Power  of  Attorney,  to  the  Purchaser,  to  have  the  Reotea 
transferred  into  his  name.  Consequently,  if  there  had  been 
this  first  Purchase  and  this  Sale,  and  this  Re-purchase  and 
Re*sale,  it  would  have  been  easy,  by  producing  the  C^- 
t^cates  and  Power  of  Attorney,  to  have  manifested  that 
that  really  took  place  which  the  Plaintiff  says  did  not, 
and  which  I  do  not  perceive  that  the  Defendant  says, 
in  express  terms,  did  take  place.  The  Plaintiff  has 
entered  into  Evidence  to  show  that,  in  point  of  fact,  no 
such  transactions  took  place.  I  am  quite  willing  to  give 
eflbct  to  the  observation,  made  by  the  Defendant's 
Counsel,  that  the  Evidence  offered  by  the  Plaintiff,  on 
this  point,  is  not  the  most  cogent  and  conclusive  that 
might  have  been  obtained ;  but  it  is  some  Evidence*  and 
I  am  of  opinion  that  the  ama  of  proving  that  the  trans- 
action vms  real,  lay  on  the  Defendant;  but  I  looked 
over  the  Defendant's  Evidence,  in  vain,  to  find  one 
particle  which  goes  to  show  that  any  one  part  of  this 
transaction  was  real. 


There  are,  too,  circumstances  of  suspicion  attending  the 
correspondence,  which  cannot  fail  to  make  on  the  mind 
of  any  person  who  reads  it,  an  impression,  and  a  very 
strong  one,  that  there  viras  something  that  was  unreal, 
which  it  was  an  object  with  Mr.  Rothschild  and  his 
Brothers  to  have  concealed;  because,  in  that  Letter 
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if^uch  was  written,  on  the  20th  of  September  1819,  by  iSsig. 

Messrs.  Rothschild,  Brothers,  to  Mr.  Rothschild  in  this  ' 
country,  there  is  this  expression :  *'  Due  attention  will  BaooKMAw 
be  paid  to  your  cautions  respecting  Mr.  Bell  and  Mr. 
Brookman"  And  it  does  not  appear,  from  any  of  the 
Letters,  or  Copies  of  Letters,  that  were  produced,  what 
were  the  cautions  which  had  been  so  communicated  to 
Messrs.  Rothschild,  Brothers,  by  Mr.  Rothschild.  It  is 
evident,  therefore,  that  something  took  place  which  does 
not  now  appear;  and  that  Mr.  Rothschild  himself 
thought  it  necessary  to  give  cautions  respecting  this 
matter,  which  if  it  were  simply  a  matter  taking  place  in 
the  way  in  which  it  was  represented,  it  would  have  been 
absolutely  unnecessary  to  give  any  caution  about.  My 
opinion  therefore  is  that,  on  this  part  of  the  transaction 
Mr.  Brookman  is  entitled  to  be  relieved,  by  having  re- 
paid to  him  all  those  Sums  of  Money  which,  in  respect  of 
these  alleged  transactions,  he  did  actually  pay  to  Mr. 
Rothschild  I  (and  as  the  course  of  the  dealing  between  the 
parties,  was  to  charge  5  per  Cent.)  I  think  all  the  Sums 
of  Money  which  have  been  so  paid,  whatever  they  were, 
ought  to  be  repaid,  with  Interest  at  5  per  Cent.,  from 
the  time  they  were  paid. 

» 

It  has  been  said,  on  the  part  of  the  Defendant,  that 
the  Plaintiff  has  applied  a  great  deal  too  late,  to  the 
Court,  for  relief.  There  would  be  something  in  the  ob- 
servation, provided  it  could  have  been  made-out  that  the 
Plaintiff  might  have  applied  sooner.  But  there  is  no 
Evidence  whatever,  that  the  Plaintiff  did  know,  long 
prior  to  the  filing  of  the  Bill,  what  the  real  transactions 
were.  The  Letters  which  he  wrote  in  the  end  of  the 
year  1823,  and  in  the  month  of  January  1824,  convey  to 
my  mind  the  most  satisfactory  Evidence  that  the  Plain- 
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1  iff  did  not  know  the  real  nature  of  the  transactions. 
He  writes  in  a  most  humble  manner,  supplicating  for 
a  small  loan,  because  of  the  state  of  extreme  penury  to 
which  he  had  been  reduced ;  and  he  states  that,  in  look- 
ing over  his  Papers,  he  found  some  trifling  amount  of 
Interest  which  had  not  been  aUowed,  and  in  respect  of 
which  he  makes  a  claim.  It  appears  that  a  small  Sum 
had  been  sent  to  him,  from  Messrs.  Rothschild,  Brothers, 
that  the  application  was  renewed  to  Mr.  N.M.  Rothschild, 
which  was  not  noticed;  and  the  consequence  was  that 
■the  Bill  was  filed.  Now  the  conduct  of  men  appears  to 
me,  generally  speaking,  to  be  much  better  evidence  of 
the  real  state  of  a  Case,  than  what  they  say:  and  here 
I  find  this  person  putting  himself  in  the  form  of  a  sup- 
pliant, asking  for  a  gratuity,  and  demanding  a  small 
pittance  in  respect  of  a  miscalculation  of  Interest.  It 
is,  therefore,  evidence  to  my  mind,  that  the  man  who 
so  wrotecould  not  really  have  known  what  was  the  mag- 
nitude of  his  legitimate  demand  against  Mr.  Rothschild. 
My  opinion,  therefore  is,  that  the  Plaintiff  has  come  to 
the  Court  with  sufficient  speed,  and  that  he  is  entitled 
to  have  the  relief  which  I  have  pointed  out,  as  to  the 
different  portions  of  the  Case,  as  I  have  gone  through 
them.  I  think  also,  considering  the  nature  of  the  Case, 
that  the  Plaintiff  is  entitled  to  have  hid  Costs  paid'*.' 


*  This  Decision  was  affirmed  by  the  House  of  Lords,  in 
March  1831. 
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1829. 

13th  &  i7lh 
Dame  Margaret  Brown,  by  her  Will,  dated  the  3Ut      November. 

of  May  1779,  ^^^  duly  executed  and  attested  to  pass 
Freehold  Estates,  gave   an  Annuity  of  300/.  a  year, 
clear  of  Land-tax,  to  the  Plaintiff,  Sir  William  Jugusius  A  Testatrix, 
Brown,  for  his  Life;  and,  after  giving  several  Legacies  ^^g^      ^^  ^^ 
of  Money  and  Stock,  she  gave  four  Annuities  to  different  Annuity  to  J»B. 
Persons,  which  she  charged  on  her  Real  Estates ;  and  ^^  devised  her 
then  she  devised  those  Estates,  subject  to  the  aforesaid  jif.andhis  Sons 
Annuities,  to  Humphrey  Morice,  for  Life,  with  remainder  in  strict  Settle- 
to  Trustees  to  preserve,  8cc.,  with  remainder  to  the  first  ^^^j|,S  her 
and  other  Sons  of  Humphrey  Morice,  successively  in  Personal  Estate 
tail-male,    with   the   ultimate    remainder    to   Edward  to  Af.  absolutely. 
Candler,  in  fee ;  and  she  gave  the  Residue  of  her  Per-  ^^^  Annuity  was 
sonal  Estate,  after  payment  of  her  Debts,  Legacies  and  paid  by  the  Per- 
Funeral  Expenses,  to  Humphrey  Morice :  and  appointed  J^on  ©f  tS^^l 

him  and  Jdhn  Crookshanks  her  Executors.  Estates,  and  no 

^  Fund  for  pay- 

-    ment  thereof 
In  February  1782,  the  Testatrix  died,  and,  in  March  ^33  ^^^1.  g^ 

of  the  same  year,  the  Executors  proved  her  Will,  and  apart  out  of  the 
possessed  her  Personal  Estate,  which  was  more  than  gonal  Estate, 
sufficient  to  pay  her  Debts,  Legacies,  and  Funeral  although  that 

Expenses ;  and  Humphrey  Morice  entered  into  the  Pos-  ^?^.^®  ^^  ?^' 
r  -*  r     J  ministered  m  a 

session  of  her  Real  Estates.  Suit  instituted 

.  by  her  Legatees, 

No  Fund  for  payment  of  the  Annuity  given  to  the  /  ^^  ^  Party, 

Plaintiff,  was  ever  set  apart  out  of  the  Testatrix's  Per-  and  in  which 
.     .  the  Annuity 

was  erroneously  considered  as  not  primarily  charged  upon  the  Testatrix's 
Personal  Estate.  M.  bequeathed  his  Personal  Estate  to  Zr.  and  died. 
L.  afterwards  died,  and  one  of  the  Defendants  was  her  Executrix:  Held 
that  A.  B,  had  no  claim,  uponX.'s  Estate,  in  respect  of  his  Annuity. 


226  CASES  IN  CHANCERY. 

18119.  sonal  Estate ;  but,  down  to  the  25th  of  March  1821, 

*        "  '     that  Annuity  was  paid,  by  Humphrey  Morice,  and  the 

Brown  Persons  who  successively  became  entitled  to  the  Testa- 

g^^     '  trix's  Real  Estates  under  her  Will. 

In  1785,  Humphrey  Morice  died,  having,  by  his  Will, 
dated  the  24th  of  July  1 782,  devised  part  of  his  Real 
Estates,  to  J.  Claxton,  in  fee,  and  the  remainder  to 
William  Burrell  and  John  Claxton,  in  Trust  to  sell,  and 
after  paying  his  debts,  to  invest  the  proceeds  and  the 
Residue  of  his  Personal  Estate  in  the  usual  Securities ; 
and  to  pay  the  Interest  thereof  to  Levina  Luther,  tot  life; 
and  after  her  decease,  to  divide  the  Capital  between 
Elizabeth  Bull  and  Catherine  Bull,  and  he  appointed 
BurreU  and  Claxion  his  Executors ;  and  those  Gentle- 
men proved  his  Will,  and  performed  theTrusts  thereof. 

In  May  1787,  Levina  Luther,  EUzabeth  Bull  and 
Catherine  Bull  agreed  to  divide  equally  among  them- 
selves the  Property  to  which  they  were  entitled  under 
the  Will  of  Humphrey  Morice*  On  the  5th  of  Dec^n- 
ber  1787,  Crookshanks  rendered  a  final  Account,  to 
BurreU  if  Claxton,  of  his  Receipts  and  Payments  in 
respect  of  Lady  Brown^s  Estate,  and  paid  to  them 
3>035/.  js.  s^'f  ^^  Balance  of  his  Account,  which 
was  afterwards  paid  over  to  Levina  Luther,  EUiuibeth 
Bull  and  Catherine  Bull,  and  the  Accounts  and  Papers 
relating  to  Lady  Brown's  Estate  were,  about  the  same 
time,  delivered  up  to  those  Ladies.  Burrell  8^  Clax- 
ton, at  different  times  afterwards,  received,  from  Lady 
Brown's  Estate,  Sums  of  Money,  which,  including  the 
3»035 1.  Jt,  s  ^'9  amounted  to  4,836  /.  2  5.  4  d. 

Burrell  died  in  the  lifetime  of  Claxton.    In  1795, 
Crookshanks  died,  and  his  two  Daughters  were  his  Per- 
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tonal  Representatives.  They  both  died  before  the  Bill- 
was  filed.  In  the  latter  end  of  the  year  1 795,  Catherine 
Bull  died,  having  by  her  Will  given  her  Real  and 
Personal  Estates  to  Richard  BuU  and  lUixabeih 
Bull,  and  appointed  them  her  Executor  and  Exe- 
cutrix, and  they  afterwards  proved  her  Will.  In  1805 
the  Real  Estates  of  Moriee  devised  to  be  sold,  were  sold ; 
and  on  the  23d  of  March  in  that  year,  Levina  Luther, 
JSUzabeib  Bull  and  Richard  Bull  executed,  to  John 
Claxton,  a  Deed  whereby  they  released  and  indemnified 
him  in  respect  of  any  act  which  he  had  done  as  the  surviv- 
ing Executor  of  H.  Moriee,  in  respect  of  accounting  for 
and  .paying  over  the  residue  of  the  Real  and  Personal 
Estates  of  if.  Moriee ;  but  that  Deed  had  no  reference 
to  the  Annuity  of  300/.  In  February  1806,  Richard 
Bull  died,  intestate,  leaving  Elizabeth  Bull  his  Heir  at 
Law,  and  she  took  out  Letters  of  Administmtion  to  him. 
EUcabeth  Bull  died  in  iSog,  having  appointed  Richard 
Henry  jilexander  Bennett  and  Lemna  Luther  her  Exe» 
cutor  and  Executrix ;  and  they  afterwards  proved  h^ 
Will  On  the  igth  of  February  1815,  Mr.  Bennett 
died ;  and  in  April  following  Mrs.  Luther  took  out 
Letters  of  Administration  de  bonis  mm,  to  Richard 
BulL  In  1811  Claxton  died,  having  appointed  his 
Wife,  the  Defendant,  Elizabeth  Claxton,  his  Executrix- 
She  proved  her  Husband's  Will,  and  possessed  his 
Personal  Estate.  Mrs.  Claxton  also  became,  upon  her 
Husband's  decease,  the  Personal  Representative  of 
Humphrey  Moriee*  She  did  not  possess  any  part  of  his 
Personal  Estate ;  but  she  entered  into  the  possession  of 
a  Real  Estate,  which  had  been  devised  by  him  to  her 
late  Husband.  Levina  Luther  died  in  January  1822^ 
having  bequeathed  the  whole  of  her  Property  to  the 
Defendant,  Elizabeth  Amelia  Bennett,  and  appointed 


22J 

Browk 

p. 
CXiAXTeir. 


22% 
•Bmowh 

V. 

Claxtow. 


CASES   (N   CHANCERY. 

tbat  Lady  her  Bxeoutrix.  Mtal  Bennett  proved  thcWitt, 
and  possessed  the  Personal  Estate  of  Lewna  Luther ; 
but  she  did  not  possess  herself  of  any  part  of  the  Per- 
sonal Estates  either  of  Elizabeth  Bull  or  Catherine  Bull, 
the  same  having  been  paid  over  to  the  Residuary  Legatees 
.under  their  Wills:  nor  did  Mrs.  Bennett  possess  any  of 
:the  Assets  either  of  Lady  Brown  or  Humphrey  Moriee. 

In  February  1794  a  Commission  of  Lunacy  issued 
against  the  Plaintiff,  Sir  William  Augustus  Brown, 
under  which  he  was  found  to  have  been  a  Lunatic,  from 
the  14th  of  January  preceding;  and  the  Plaintiff^ 
Trevor  Hull  Lethem,  was  appointed  his  Committee. 

The  Bill  stated  that  Lewia  Luther  was  possessed  of 
very  considerable  Personal  Estate,  consisting,  in  a 
great  degree,  of  what  had  been  received  by  her  in 
respect  of  her  Share  of  the  Riesidue  of  the  Real  and  Per- 
sonal Estates  of  Humphry  Moriee ;  and  it  contained 
similar  allegations  with  respect  to  Elizabeth  and  Catherine 
Bull.  It  further  stated  that  it  was  supposed  that  Sir 
TF;  'il. '  Brown's  Annuity  was  charged  upon -Lady 
Brown'%  Rbal  Estates,  by  her  Will ;  that  that  Annuity 
continued  to  be  paid,  up  to  the  25th  of  March  1821,  by 
the  persons  successively  entitled  to  those  Real  Estates* 
and  that,  in  consequence  thereof,  the  attention  of  Sir 
W.  A.  Brown  was  not  called  to  the  necessity  of  re- 
quiring that  a  Fund  should  be  set  apart,  out  of  Lady 
Brown's  Personal  Estate,  possessed  by  Moriee  to  secure 
the  growing  payments  of  that  Annuity :  that,  some  time  in 
the  year  1821,  it  was  intimated,  by  the  person  in  posses- 
sion of  Lady  Brown's  Real  Estates,  thatthe  Annuity  had 
been  paid,  by  mistake,  by  the  Owners  of  such  Estates, 
and  that  such  payments  would  thenceforward  be  dis* 
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centina^,  and  that  the  same  were  discdntinued  accord- 
^^^y  9  ^i  there  had  been  no  Personal  Representative 
of  Lady  Broum,  since  the  decease  of  John  Crookshanks, 
and  that  the  Plaintiffs  were  advised  that  the  Defendants, 
Mrs.  Claxton  and  Mrs.  Bennett,  or  one  of  them,  were 
or  was  entitled  to  take  out  Letters  of  Administration  to 
Ijady, Brown,  but  that  they  declined  to  apply. for  the 
samd. 

The  Bill  prayed  that  the  Defendants,  Mrs.  Claxton 
and  Mrs.  Bennett,  or  one  of  them,  might  be  decreed  to 
pay  to  the  Plaintiff,  Sir  William  Augustus  Brown^  the 
Arrears  of  the  Annuity  of  300 /.,   and  to  secure,  the; 
future  payment  thereof;  that  an  Account  might  be  taken 
of  the  Personal  Estate  of  Lady  Brown,  possessed  by 
Humphry  Morice,  or  by  John  Claxton,  after  his  decease, 
and,  also,  of  the  Personal  Estate  of  Morice,  possessed 
by  fViUiam  Burrell  and  John  Claxton,  and,  if  such  Per-i 
sonal  Estate  should  appear  to  be  insufficient  to  pay  his. 
Funeral  Expenses  and  Debts,  then  that  the  deficiency, 
might  be  made  good  by  means  of  his  Real  Estates,  which 
were  charged  by  his  Will  with  the  payment  of  his  Debts ; 
and  that  an  Account  might  be  taken  of  the  Rents  and 
Purchase-monies  of  those  Estates  which  had  been  re- 
ceived by  Burrell  8f  Claxton ;  and,  if  necessary,  that  an 
Account  might  be  taken  of  the  Personal  Estate  of  John 
Claxton,  and  also  of  the  Personal  Estates  of  Catherine 
Bull,    Elizabeth    Bull,    Bichard   Bull, .  and    Lemna 
Lusher. 
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Mrs.  Claxton,hy  her  Answer,  denied  that  she  had  pos-  > 
sessed  any  part  of  thePersonal  Estate  oi  Humphrey  Morice, : 
and  said  that  she  believed  that,  for  upwards  of  30  years,.- 
no  Claim  was  ever  made,  by  or  on  the  part  of  the  Plain-  > 
tiffs,  either  to  her  late  Husband  or  to  John  Crookshanks, 


ago 
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Brow 
Glaxtok. 


for  payment  of  the  Annuity  of  300  /.,  and  that  the  Pro- 
perty of  Lady  Brown  and  Humphrey  M&riee  had  been 
diatribated,  and  dispoeed  of,  or  dealt  wiA^npon  the  fiuth 
or  supposition  that  no  such  Claim  existed  ;  and  she  sub- 
mitted that  she  ought  not  to  be  compelled  to  Answer 
such  Claim.    Both  Mrs.  Claxtm  and  Mrs.  BetmM  set 
forth,  in  their  Answers,  the  proceedings  in  a  Cause, 
commenced  in  this  Court,  in  December  1 784,  by  Anm 
Cecil  and  some  of  the  other  Legatees  under  the  Will 
of  Lady  Brown,  against  her  Executors  and  the  Exe- 
cutors of  Sir  Jamea  Brown,  who  claimed  to  be  Creditors 
to  a  very  large  amount  upon  the  Estate  of  Lady  Brown, 
and  .also  against  the  Plaintiff  Sir   William  At^uftus 
Brown,  the  Son  and  Heir  of  Sir  James  Brown,  for  the 
purpose  of  having  the  Legacies;  given  by  Lady  Browh^s 
Will,  paid.    At  the  commencement  of  this  Suit  the 
Plaintiff,  Sir  fVUliam  Augustus  Brown,  was  20  years 
old.    On  the  igth  of  June  1786  the  Cause  was  heard, 
before  which  time,  he  had  attained  the  age  of  21.    By 
the  Decree  in  that  Cause  it  was  referred,  to  the  Master, 
to  take  an  Account,  of  what  was  due  to  the  Creditors  of 
the  Testatrix,  Dame  Margaret  Brown,  for  their  Debts. 
The  Master  reported  that  he  had  been  attended  by  the 
Solicitors  for  the  Plaintiffs  and  Defendants,  except  for 
the  Defendant  Sir  William  Augustus  Brown,  for  whom 
no  one  had  attended,  although  duly  suounoned :  that 
no  Debt  had  been  claimed  bef(»re  him  save  a  Debt 
amounting  to  400,600  /•  and  upwards,  on  the  part  of  die 
Executors  of  Sir  James  Brown ;  but  that  he  did  not  find 
that  anything  was  due  in  respect  of  the  Claim.    The 
Claimants,  thereupon,  took  Exceptions  to  the  Report ; 
and,  on  the  16th  of  May  1 787,  the  Cause  was  heard  on 
the  Exceptions  and  for  Further  Directions ;  and  the  Ex- 
ceptions were  then  overruled :  and  Humphrey  Moriee  and 
JohnCrookshankshoying^dmiitQd  that  the  Testatrix  died 
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possessed  of  Bank  3  per  Cent.  Annuities,  sufficient  to 
answer  the  several  specific  Bequests  of  like  Annuities  to 
the  several  persons  named  in  her  Will,  and  also  admit- 
ting Assets  of  the  Testatrix  to  answer  and  pay  the 
several  Pecuniary  Legacies  given  by  her  Will,  and  the 
several  Annuities  thereby  given,  to  which  her  Personid 
Estate  was  primarily  liable ;  it  was  ordered  that  John 
Crookshanh,  the  surviving  Executor  of  the  Testatrix* 
should  transfer  and  pay  the  several  specific  Legacies 
therein  mentioned:   And  the  Master  was  directed  to 
take  an  Account  of  the  Testatrix's  Pecuniary  Legacies, 
and  the  Arrears  of  the  Annuities  that  were  primarily 
a  dk^ge  on  hek  Personal  Estate :  and  Crdokshanks  was 
Dcdered  to  pay  what  should  be  found  due  for  such  Arrears 
and  Legacies.    And  it  was  also  ordered  that  the  Master 
should  appropriate  and  set  apart  sufficient  of  the  Tes- 
tatrix's P^rsonaF  Estate  to  answer  the  Annuities  which 
he  should  find  were  primarily  charged  on  the  Personal 
Estate  of  the  Testatrix^  and  that  what  should  be  ao 
appropriated  should  be  paid,  into  the  Bank,  to  the  credit 
jof  the  Cause.    And  the  Court  declared  that  the  dear 
Residue  of  the  Testatrix's  Personal  Estate  belonged  to 
Humphrey  Motice^  and  ordered  that  the  same  should 
be  assigned  to  WiUiam  Burrett  and  John  Claxton,  his 
Executors. 


Brows 
Claxton. 


The  Master,  by  his  Report,  made  in  pursuance  of 
the  last  mentioned  Order,  on  the  7th  of  July  1787,  cer- 
tified that  he  had  been  attended  by  the  Solicitors  for  the 
tseveral  Parties  interested,  and  that  the  Stock  Legacies 
payable  under  the  Testatrix's  Will,  amounted,  in  the 
whde,to  37,300  /.  3  per  Cent.  Consol  Bank  Annuities,  and 
that  the  Interest  thereon  amounted,  in  the  whole,  to  the 
isum  of  6,1:54 /•   10 «.    The  Master  also  set  forth  an 
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Account  of  the  several  Pecuniary  Legacies  given  by 
the  Testatrix,  and  the  Interest  duethereon,  amounting 
together,  in  the  whole,  with  such  Interest,  to  the  Sum  of 
6;6ga/.  2s.  51!.,  and  the  Master  certified  that  he  did  not 
find  that  there  was  any  Annuity  given  by  the  Testatrix 
which  was  primarily  charged  on  the  Testatrix's  Per- 
sonal Estate.  The  Master  then  certified  that  he  had 
taxed  the  Costs  of  Sir  William  Augustus  Brown,  at  the 
Sum  therein  mentioned.  This  Report  was  afterwards 
confirmed. 


The  Defendants,  Mrs.  Bennett  and  Mrs.  Claxton, 
submitted  that  the  Plaintiff,  Sir  W.  A.  Brown,  being 
a  party  to  the  Suit  of  -  Cecil  v.  Moriee,  and  being 
of  full  age  at  the  time  of  the  Decree,  and  not  being 
a  Lunatic  at  the  time  of  any  of  the  proceedings 
therein,  was^  competent,  with  the  advice  and  assists 
ance  of  his  Professional  Agent,  to  attend  to  and  protect 
his  own  interest ;  and  that  he  or  his  Agent  would  not 
have  suffered,  or  the  Court  have  permitted  Lady  Brovn's 
Personal  Estate  to  be  disposed  of  and  distributed  as  it 
was,  without  providing  for  his  Annuity,  if  the  samehad 
been  chargeable  on  Lady  Brown^s  Personal  Estate ;  and 
they  also  submitted  that  that  Annuity  was  primarily 
chargeable  upon  Lady  Brouni's  Real  Estates,  and  that 
it  was  so  considered  and  treated  and  adjudged  in  the 
Suit  of  Cecil  v.  Morice.;  but,  if  the  Court  should  be  of 
opinion  that  Sir  W.  A.  Brown*s  Annuity  was  not  pri^ 
marily  charged  on  Lady  Brown's  Real  Estates,  then  that 
it  ought  to  be  presumed,  fi*om  the  length  of  time  during 
which  that  Annuity  had  been  paid  out  of  her  Real 
Estates,  and  from  the  j%)ceeding8  in  the  Suit  of  CecH 
V.  Morice,  that  some  arrangement  had  been  made  be- 
tween Sir  W.  A,  Brown  and  the  several  other  persons 
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iDterested*  by  which  the  Annuity  was  a^eed  to  be 
charged  upon,  and  made  payable  out  of  Lady  Brown^s 
Real  JSatataa :  and  that,  at  all  oTents,  as  the  Personal 
Estate  of  liady  Brown  had  been,  many  years  ago,  ap«> 
plied  and  distributed,  under  the  directions  of  the  Court, 
in  that  Suit,  to  which  Sir  W.  A*  Brown  was  a  party, 
he  could  not  object  to  any  of  the  proceedings  therein, 
or  disturb  the  disposition  of  Lady  Brown's  Property  as 
arranged  and  settled  in  that  Suit,  but  was  bound  by 
the  proceedings  therein,  and  that  he  was  not  entitled  to 
any  relief  so  far  as  regarded  Lady  Brown's  Personal 
Estate. 


Baowir 
Claxtok. 


When  the  Cause  came  on  to  be  heard,  it  was  objected, 
for  the  Defendants,  that  the  Suit  was  defective,  on 
account  of  there  being  no  Personal  Representative  of 
Lady  Brown  before  the  Court.  Upon  which  the  Vice'- 
Chancellor  ordered  that  the  Cause  should  stand  over : 
and  W.  H.  Allen  having  afterwards  taken  out  Letters  of 
Administration  de  bonis  non  to  Lady  Brown,  the  Plaintiffs 
filed  a  Supplemental  Bill  against  him.  Jllen^  by  his 
Answer,  denied  that  he  had  received  any  part  of  Lady 
Brown's  Personal  Estate,  and  said  that  he  believed  that 
her  Executors  had  received  the  whole  of  it. 

The  Original  and  Supplemental  .Causes  now  came  on 
to  be  heard. 


The  Solicitor-General  and  Mr.  Tinney^  for  the  Plaintiffs, 
said  that  the  Cause  of  Cecil  v.  Morice  had  no  reference 
to  the  question,  whether  Sir  W.  A.  Brown's  Annuity 
was  charged  on  Lady  Brown's  Real  Estates ;  that  it 
was  instituted,  by  her  Legatees,  for  the  purpose  of 
having  their  demands  satisfied,  because  the  Executors 
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had  said  that,  by  a  Claim  of  a  Debt  of  400,000/.  and 
upwards,  their  hands  were  stopped :  that  the  Statute  of 
Brown  Limitations  was  not  relied  on,  in  the  Answers  in  this 
Cause,  as  a  bar  to  the  PlaintiflPs  Claim :  and  theyxited 
Eari  of  Pamfrei  v.  Tjord  Windtor  (a). 

Mr.  Horne,  Mr.  Knight,  and  Mr.  Sanders,  for  the 
Defendant  Mrs.  Bennett,  said  that,  according  to  the 
true  construction  of  Lady  Brown^s  Will,  the  Annuity  of 
300  /.  a  year  was  charged  on  her  Real  Estates  :  that  it 
was  given  clear  of  Land-tax :  that  it  had  been  decided,  in 
the  Suit  of  Cecil  v.  Morice,  that  that  Annuity  was  not  pri- 
marily charged  on  the  Personal  Estate :  that  Sir  IF.  Am 
Brown  was  a  party  to  that  Suit,  and  might  have  except- 
ed to  the  Report ;  but  that  he  allowed  it  to  be  con- 
firmed absolutely  :  that  the  Court  could  not  hold  that 
the  Annuity  was  charged  upon  Lady  Brown*s  Personal 
Estate  without  overruling  the  Decree  in  Cecil  v.  Morice, 
which  the  Vice-Chancellor  had  no  Jurisdiction  to  do : 
that,  in  1785,  Humphrey  Morice  died ;  and  that  then  the 
two  Funds  became  separated,  the  Real  Estates  going  to 
the  Devisees  under  Lady  Browfi's  Will,  and  the  Per- 
sonal Estate,  to  Mrs.  Luther  and  the  Misses  Bull:  that 
Sir  W.  A.  Brown  had,  for  a  long  period  of  years,  elected 
to  look,  to  the  Real  Estates,  for  the  payment  of  his 
Annuity,  and  induced  the  Owners  of  the  Personal 
Estate  to  consider  themselves  discharged  from  that  in- 
cumbrance ;  and  that  the  Assets  of  the  Testatrix  could 
not  be  followed,  after  so  great  a  lapse  of  time,  especially 
as  they  had  been  distributed  under  a  Decree  of  this 
Court. 

(a)  2  Vez.  472. 
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(The  Vice-chancellor : — Does  Mrs.  Bennett  admit  that 
he  has  possessed  Assets  of  Lady  Brawn.) 

Certainly  not. . 

Mr.  Pepys,  for  the  Defendant  Mrs.  Claxton,  said  that 
the  Plaintiffs  were  entitled  to  no  relief,  as  i^ainst  her ; 
and  that  therefore  they  must,  at  all  events,  pay  her  her 
Costs. 

The  Vice-Chancellor  : — 

In  this  Case  the  Bill  is  filed  by  Sir  William  Augustus 
Brown,  a  Lunatic,  and  his  Committee,  against  the  De- 
fendants Elizabeth  Claxton  and  Elizabeth  Amelia 
Bennett,  for  the  purpose  of  having  an  Account  of  the 
Personal  Estate  of  Lady  Brown,  who  by  her  Will,  gave 
an  Annuity  to  Sir  William  Augustus  Brown. 

One  of  the  questions  that  has  been  made  in  the 
Cause^  is  whether  the  Annuity  was  chargeable  on  the 
Personal  Estate  of  Lady  Brown.  It  appears  to  me 
that  it  is  impossible  to  entertain  a  doubt  upon  that 
question ;  for  the  Annuity  is  given  without  any  express 
words  charging  it  on  Real  Estate,  and,  indeed,  without 
any  reference  to  Real  Estate  whatever,  except  such  as 
may  be  implied  from  the  expression :  '^  free  from  Land- 
tax'*,  an  expression  which,  to  say  the  most  of  it,  is  amr 
biguous,  and  which,  therefore,  cannot  have  the  effect  of 
making  that  which,  in  itself,  is  a  mere  gift  of  an  Annuity 
payable  out  of  Personal  Estate,  chargeable  upon  the 
Real  Estate. 
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It  appears  that  Lady  Brown  appointed   Humphrey 
Morice,  and  John   Crookshanks,  her  Executors,  and 
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devised  her  Real  Estates  to  Hvmphrey  Mariee,  for  life, 
with  remainders  over ;   and  Humphrey  Morice  was  abo 
her  Residuary  Legatee.     She  died  in  the  month  of 
February    1782.    Morice  4r   Crookshanks    proved  her 
Willy  and,  after  her  death,  a  Bill  was  filed,  by  several 
persons  who  claimed  as  Legatees,  against  her  Execa- 
torsy  for  the  purpose  of  having  satisfaction  of  their 
Legacies,  and  of  the  Annuities  which  were  chaiged  on 
the  Personal  Estate.    This  Bill  became  necessary  in  con- 
sequence of  a  Claim,  made  by  two  of  the  Defendants 
in  the  Cause,  against  her  Personal  Estate,  to  the  amount 
of  upwards  of  400,000  /.     When  the  Bill  was  filed  Sir 
William  A.  Brown,  the  Annuitant,  was  an  In&nt;  but 
shortly  afterwards  he  attained  the  age  of  2 1  •    Humphrey 
Morice  put  in  his  Answer,  and  then  died,  whereupon 
his  Executors,  William  Burrell  and  John  Claxton,  were 
made  Parties  Defendants,  by  Bill  of  Revivor.    After 
there  had  been  the  usual  Decree,  by  which  it  was 
referred  to  the  Master,  to  take  an  account  of  what  was 
due  to  the  Creditors  of  Lady  Brown,  the  MaUer  pro- 
ceeded on  what  was  referred  to  him,  and  stated  in  his 
report  that  he  had  been  attended,  by  the  Sdicitors  for 
the  Defendants,  except  the  Defendant  Brown,  for  whom 
no  one  attended,  although  duly  summoned,  and  then 
he  reported  against  the  Claim  of  those  persons  who 
made  that  large  demand  against  the  Personal  Estate  of 
Lady  Brown.     These   persons  then  excepted  to  the 
Report,  and  the  Exceptions  were  overruled ;  and  then 
the  Court  ordered  the  Master  to  take  an  Account  of  the 
Testatrix's  pecuniary  Legacies,  and  the  Arrears  of  the 
Annuities  that  were,  primarily,  a  Charge  on  her  Per- 
sonal Estate :  and  the  Master  was  to  compute  Interest 
on  the  Legacies:  and  Morice 8^ Croqkshanks  having,  by 
their  Answers^  admitted  Assets  to  pay  the  Legacies  and  the 
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Annuities  which  were  primarily  charged  on  the  Personal 
Estate,  it  was  ordered  that  Crookshanks  should  pay  what 
should  be  found  due  for  the  Arrears  of  sudi  Annuities, 
to  the  Annuitants,  and  that  the  Master  should  appro^ 
priate  and  set  apart  sufficient  of  the  Testatrix's  Personal 
Estate  to  answer  the  Annuities  which  he  should  find 
were  primarily  a  Charge  on  the  Personal  Estate  of  the 
Testatrix ;  and  what'should  be  so  appropriated  was  to 
be  paid  into  the  Bank  in  the  usual  manner  :  and  then 
the  Court  declared  that  the  clear  Residue  of  the  Testa* 
trix's  Personal  Estate  belonged  to  Humphrey  Morice,  and 
ordered  that  the  same  should  be  paid,  assigned  and 
transferred  to  BurreU  4r  ClastOHj  his  Executors. 


fiaowir 
Claxtok. 


It  is  perfectly  clear  that  the  object  in  making  this 
Decree,  was  to  provide,  in  the  first  place,  for  these 
Charges,  in  the  way  of  Annuities  and  Legacies,  which 
existed  on  the  general  Personal  Estate  of  Lady  Brown ; 
sa  that  that  being  ascertained,  and  provision  being 
made  for  them,  the  clear  Residue  of  the  Personal  Estate 
might  be  handed  over  to  the  Representatives  of 
H.  Moriee. 


In  pursuance  of  the  la&t*mentioned  Order,  the  Master 
made  his  Report  on  the  7th  of  July  1 787,  and,  after 
stating  that  he  had  been  attended  by  the  Solicitors  of 
the  several  Parties  interested,  and  had  caused  Advertise- 
ments to  be  published  for  the  Annuitants  and  pecuniary 
Legatees  of  the  Testatrix  to  come  in  before  him  to  claim 
their  respective  Annuities  and  Legacies,  he  found  that 
certain  of  the  Legacies  remained  to  be  satisfied :  and 
then  he  stated,  that  he  did  not  find  that  there  was^ 
any  Annuity  given  by  the  Testatrix,  which  was  primarily 
a  Chaige  on  her  Personal  Estate* 
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Now  no  Evidence  was  given,  in  the  Cause,  to  account 
for  the  fact  that  no  Claim  was  made,  before  the  Master, 
Browk         ju  respect  of  the  Annuity  that  was  given  to  the  Plaintiff 
Sir  William  Augustus  Brown.    It  has  been  said  that  the 
reason  why  no  Claim  was  made,  was  that  there  was 
a  mistaken  notion  of  what  was  the  construction  of  the 
Testatrix's  Will.    That  might  have  been  so ;  but  it  may 
also  have  happened  that  there  was  an  Arrangement, 
between  the  Plaintiff,  Sir  William  Augustus  Brawn,  and 
those  who  represented  the  Estate  of  Humphrey  Morice, 
which  had  the  effect  of  inducing  Sir  William  Augustus 
Brown,  not  to  make  that  Claim  which  he  might  have 
made.  Whether  the  Non-claim  by  him  arose  from  mistake, 
or  from  arrangement,  or  from  any  other  cause,  at  this  dis- 
tance of  time;  it  is  impossible  to  tell,  and  it  is  useless,  as 
it  appears  to  me,  to  conjecture.     But  the  fact  was  that 
the  Master*B  Report,  having  been  so  made,  was  abso- 
lutely confirmed,  according  to  the  usual  course  of  the 
Court,  all  Persons  having  been  duly  served  with  Notice 
preparatory  to  making  the  Order  Nisi,  absolute.    The 
effect  of  that,  therefore,  was  that,  by  the  Decree,  which 
never  was  impeached  or  disturbed,  those  Persons  who 
represented  the  Testatrix,  Lady  Brown,  were  obliged  to 
hand  over,  the  clear  Residue  of  her  Estate,  to  the  Repre- 
sentatives of  Humphrey  Morice, 

Humphrey  Morice,  by  his  Will,  had  given  the  Residue 
of  his  Personal  Estate  to  Levina  Luther,  for  her  life, 
and,  after  her  decease,  to  Catherine  and  Elizabeth  Bull; 
and  it  is  represented  that  these  three  Ladies  agreed  to 
divide,  among  themselves,  the  Personal  Estate  of 
Humphrey  Morice,  and  it  is  also  represented  that,  on 
the  6th  of  December  1787,  Mr.  Crookshanks,  having 
rendered  a  final  Account,  of  Lady  Broum's  Estate,  to 
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phrey  Morice,  which  was  approved  by  Levina  Luther  '  "  ' 
and  Catherine  and  Elizabeth  Bull,  a  certain  Sum  was  Bhown 
paid  to  Claxton,  and  the  Papers  and  Accounts  were 
deUvered  to  those  Ladies;  and  Claxton  paid  over  to 
them,  in  thirds,  the  Sum  which  he  had  so  received,  and, 
from  time  to  time,  other  Sums  were  paid  over  to  them,, 
in  Uke  manner. 

Burrell  died  in  the  lifetime  of  Claxton ;  and  Claxton 
died  in  1811  ;  and  Elizabeth  Claxton  was  his  Executrix. 
With  respect  to  the  Persons  who  were  beneficially 
entitled,  it  appears  that,  in  the  year  1795,  Catlierine 
Bull  died,  and  Richard  Bull  and  Elizabeth  Bull  were 
her  Executors,  and  both  of  them  proved  her  Will. 
Elizabeth  Bull  died  about  the  year  1809 ;  and  R,  H.  A. 
Bennett  and  Levina  Luther  were  her  Executors.  Bennett 
proved  her  Will^  and  died  in  the  year  1815.  Levina 
Luther  then  proved  the  same  Will,  and  then  she,  who 
was  the  ultimate  taker,  by  means  of  the  Arrangement 
and  Gift,  of  the  Personal  Estate  of  Humphrey  Morice, 
which  included  the  Residuary  Personal  Estate  of  Lady 
Brown,  died  in  the  year  1822,  and  she  made  Elizabeth 
Amelia  Bennett  her  Executrix,  who  thereby  became, 
also,  the  Personal  Representative  of  Catherine  and 
Elizabeth  Bull. 

Now  it  is  represented  that  the  last  transaction  regard- 
ing the  Personal  Estate  of  Lady  Brown,  which  had 
become  the  Personal  Estate  of  Humphrey  Morice,  took 
place  in  the  year  1805,  when  the  final  Account  was 
rendered.  With  respect  to  the  Annuitant,  he  had 
become  of  age  before  the  first  Decree  was  made  in  tlic 
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Canse  of  CecUr.  Moriee.  In  the  year  1 794,  he  became 
a  Lunatic ;  and  the  Annuity  was  paid,  after  the  death  of 
Marice,  not  by  the  person  who  represented  the  Personal 
Estate  of  Lady  Brown,  but  out  of  her  Real  Estates,  up 
to  the  year  1821 :  and  then  it  was  that  those  who  owned 
the  Real  Estates,  discovered  that  they  had  been  making 
payments  in  their  own  wrong;  and,  without  doub^  they 
had  been  doing  so,  unless  there  was  some  arrangement 
of  which  I  know  nothing. 


The  present  Bill  was  filed  in  the  year  1833;  and 
the  question,  for  the  consideration  of  the  Court,  is 
whedier,  after  this  lapse  of  time,  it  is  or  is  not  the  right, 
of  the  Annuitant  and  his  Committee,  to  have  an  Account 
of  those  Personal  Assets,  which  have  been,  at  variouB 
times,  handed  over  to  those  who  were  beneficially 
entitled  under  the  Will  of  Humphrey  Morice ;  or,  whether 
the  lapse  of  time,  coupled  with  the  proceeding  in  the 
Canse  of  Cecil  v.  Morice,  is  not  a  sufficient  bar  to  the 
Claim, 


Supposing  that  it  ever  was  the  intention  of  Sir 
William  jiugusitu  Brown  to  insist  on  having  provision 
made  out  of  the  Personal  Assets  of  Lady  Brown,  for  tlie 
payment  of  his  Annuity,  it  was  his  bounden  duty  to 
have  brought  forward  his  Claim,  at  any  rate,  before  the 
Report  was  confirmed  absolutely :  and  my  opinion  is 
that  it  must  be  taken  that  he  did,  knowingly  and  wil- 
fully, allow  that  Report  to  be  confirmed  absolutely, 
which  was  so  confirmed  for  the  purpose  of  enabling 
the  Representatives  of  Lady  Brown  to  hand  over  what 
then  appeared  to  be  the  clear  Residue  of  her  Personal 
Estate. 
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Bat  it  has  been  said  that  he  ought  not  to  be  pre- 
jadiced  by  the  length  of  time,  because  there  has  been 
a  mistake.  In  the  first  place,  there  is  no  proof  of 
a  mistake ;  but  it  was  his  duty  to  prevent  there  being  a 
mistake.  On  whom  did  the  onus  lie  to  make  a  claim,  but 
himself.  It  appears  diat  the  Master  was  actually  at- 
tended by  the  persons  interested^  he  being  one  of  them. 
It  is  a  general  Rule  of  this  Court,  as  it  is  the  Rule  of 
a  Court  of  Law,  not  to  assist  those  who  do  not  assert 
their  own  Claim,  but  to  let  parties  take  the  consequence 
of  their  own  Laches. 
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The  Case  of  Earl  of  Pomfret  v.  Lord  Wtndaor  {b) 
appears  to  me  to  have  no  relation  to  the  present  Case ; 
but  I  observe  that  Lord  Hardwkke,  in  giving  Judg* 
ment,  states  this :  "  It  is  true  that  Courts  of  Equity  do 
discourage  Suits  for  old  stale  Accounts,  and  very 
rightly*  Bnt  every  Case  of  that  kind  must  be  consi- 
dered on  its  circumstances,  and  ought  to  be  determined 
by  the  Justice  and  Equity  of  that  particular  Case, 
arising  from  those  circumstances."  Now  the  very  last 
dealing  which  is  represented  to  have  taken  place  with 
regard  to  the  Assets  of  Lady  Brown,  was  a  transaction 
that  took  place  in  the  year  1805.  1*^6  Parties  to  that 
transaction  are  all  dead ;  and  a  Suit  is  now  instituted 
against  the  Representative  of  Mrs.  Luther,  in  order  to 
compel  her  to  account  for  all  that  was  received  by  Mrs. 
Luther,  and  by  Elizabeth  Bull  and  Catherine  Bull,  the 
present  Defendant,  standing  only  in  the  situation  of  Per- 
sonal Representative,  and  being  utterly  unable  to  give 
any  account  of  what  has  been  done.  It  appears  to  me, 
therefore,  that  it  would  be  a  case  of  the  greatest  pos- 


{b)  See  2  Vez.  483. 
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Bible  hardship  on  the  Person  who  so  represents  the 
Estate  of  those  three  different  Ladies,  to  compel  her 
to  account,  after  such  a  lapse  of  time.  And,  when  I 
couple  the  lapse  of  time,  with  the  consideration  that 
these  three  Ladies  and  those  who  claim  beneficially 
under  them,  most  have  arranged  their  affairs,  on  the 
supposition,  that  they  were  beneficially  entitled  to  this 
Personal  Estate,  it  appears  to .  me  that  I  should  be 
doing  an  act  of  irreparable  injustice,  if  I  was  to  allow 
this  Claim  of  the  Plaintiff  to  succeed. 


My  opinion  is  that  the  Plaintiff  was  not  only  not 
sufficiently  vigilant,  but  that  he  has,  by  his  own  act, 
produced  those  Orders  in  the  Cause  of  Cecil  v.  Morice, 
which  were  not  only  a  justification,  but  imposed  a  duty 
on  those  who  represented  the  Personal  Estate,  to  deal 
with  it  in  the  way  they  did :  and,  on  the  whole  of  the 
Case,  my  opinion  is  that  this  Bill  ought  to  be  dismissed 
with  Costs. 
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JdY  Indentures  of  Lease  and  Release,  bearing  date  the       Portions. 
4th  and  6th  of  July  1771,  being  the  Settlement  exe-     CoMtmctum. 
cuted  previously  to  the  Marriage  of  Estcouri  Cresiwell,      By  a  Marriage 
Esq.  with  Anna  Maria  Wotion,  the  Release  being  made  Settlement  a 
between  Thomas  Estcourt  Cresswell,  Esq.  and  Anna  his  created  for  rai«- 
wife,  and  Estcourt  Cresswell,  the  Son  and  Heir  Appa-  ihg  Portions  fur 

rent  of  Thomas  Estcourt  Cresswell  and  Anna  his  wife,  of  I^aufif^tera  in 

case  the  Father 
the  first  part,  jinna  Maria  Wotton  of  the  second  part,  should  die 

Sir  Wm.  Gfdse,  Bart,  and  Richard  Colchester,  Esq.  of  the  without  Inue 
third  part,  and  several  other  Persons,  after  reciting  the  ^^^ ^  \q  ^  ^^^ 
intended  Marriage,  certain  Manors,  and  other  Heredita-  at  31  or  Mar- 

ments  were  conveyed  unto  Sir  Wm.  Guise  and  Sichard  ![Jf^i     \\ 

■^ ,  the  Daughters 

Colehester,  their  Heirs  and  Assigns,  (after  certain  Uses  in  should  attain 

which  was  included  a  Limitation  to  Estcourt  Cresswell,  ^bat  age  or  be 

mamed  in  the 
during  his  life,  and  a  Limitation,  after  his  death,  of  part  of  lifetime  of  the 

the  Hereditaments,  to  Andrew  Grote  and  George  Watts,  Father,  then 

for  600  years,  in  Trust,  to  raise  10,000/.  for  the  Portions  J?^^^  ^"L^ 

of  younger  Children,  in  case  there  should  be  Issue  Male  his  decease. 

of  the  Marriage,  all  which  preceding  Uses  had  determined  ^^^  i^  ^'^  ^be 

or  become  incapable  of  taking  effect,)  to  the  use  of  the  y^^f^  ^i^,  * 

first  and  other  Sons  of  Estcourt  Cresswell  and  his  intended  Portions  became 

Wife  successively,  in  Tail  Male,  with  remainder  to  the  Pf yable,  then 

•^  the  Fund  was 

use  of  Charles  Barrow  and'  George  Savage^  their  Exe-  not  be  raised. 

cutors,  Administrators  and  Assigns,  for  1,000  years,  upon  There  was  Issue 
the  Trusts  thereinafter  mentioned,  with  Remainder  to  ^  Oauehter  and 
Estcourt  Cresswell  in  Fee  :  and  it  was  declared  that  the  only  Child ;  she 

Premises  were  limited,  to  Barrow  and  Savage,  for  the  attained  21  and 

^  married,  and 

afterwards  died  in  her  Father's  lifetime :  the  Father  died  without  Issue 
Male:  Held,  nevertheless,  that  the  Daughter's  Representatives  were  en- 
tilled  to  her  Portion.  ^•/^^^  Xf/^. 
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tenn  of  i^ooo  years,  upon  Trust,  (in  case  Estcourt  Cress- 

well  should  die  without  Issue  Male  of  his  body,  on  the 

^^^  body  of  his  intended  Wife,  born  in  his  lifetime,  or  after 

.    J    *  his  decease,  or,  there  being  such  Issue  Male,  all  of  them 

Sherborne      should  die  without  Issue  Male,  and  before  any  of  theiXL 

attained  the  age  of  21  years,  and  there  should  be  Issne 
one  or  more  Daughter  or  Daughters  of  the  Marriage,  at 
the  time  of  such  failure  of  Issue  Male  as  aforesaid,  or 
at  any  time  afterwards,)  by  Sale  or  Mortgage  of  the 
Premises  comprised  in  the  term,  or  by  or  out  of  thd 
Rents,  Issues  and  Profits  thereof  in  the  meantime,  tc> 
raise  such  Sum  or  Sums  of  Money,  for  the  Portion  and 
Portions  of  all  and  every  such  Daughter  and  Daughters, 
to  be  applied  and  disposed  of  as  aftermentioned,  (that 
is  to  say)  if  there  should  be  any  such  Daughter  or 
Daughters,  then  the  Sum  of  20,000  /.  should  be  raised  and 
paid  as  and  for  the  Portion  or  Portions  of  such  Daughter 
or  Daughters,  if  more  than  one,  and,  if  there  should  be 
two  or  more  such  Daughters,  then  the  said  Sum  of 
20,000  L  should  be  equally  divided  between  or  amongst 
such  Daughters,  and,  if  but  one,  then  the  whole  to  be 
paid  to  such  Daughter,*^  the  same  Portion  or  Portions  to 
be  paid,  unto  such  Daughter  or  Daughters  respectivdy, 
at  her  or  their  respective  age  or  ages  of  21  years,  or 
day  or  days  of  her  or  their  respective  Marriage,  which' 
should  first  happen  after  the  decease  of  Estcourt  Cress- 
well,  and  failure  of  Issue  Male  of  his  body  by  his 
intended  Wife;  and,  if  any  of  the  said  Daughters 
should  attain  h^  or  their  respective  ages  of  21  years,' 
or  be  married   in  the  lifetime  of  Estcourt  Cresswell, 

*  This  part  of  the  Settlement  seems  to  be  inaccurately 
worded*    It  is,  however,  correctly  copied  from  the  Fbpers  in 

the  Cause. 
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then  sach  Portion  or  Portions  should  be  paid,  to  such 
Daughter  or  Daughters  respectively,  within  Six  Months 
afte  his  decease. 

And  upon  further  Trust,  after  the  decease  of 
Ettamrt.  CresiweU  and  failure  of  Issue  Male  of  the 
Marriage,  in  the  mean  time  and  until  such  Portion  or 
Portions  of  the  said  Daughter  or  Daughters,  should 
become  payable  as  aforesaid,  to  raise,  out  of  the  Rents 
tmd  Profits  of  the  Premises,  such  yearly  Sum  and  Sums 
.t>f  Mxmey,  for  the  Maintmiance  and  Education  of  such 
Daughter  and  Daughters,  as  should  amount  to  the  In«- 
terest  of  the  Portions  theveby  for  them  respectively  pro- 
vided, after  the  rate  of  3  /.  per  Cent,  per  Annum,  the 
Sums  for  maintenance  to  be  paid  to  such  Daughter  and 
Daughters  respectively,  on  the  days  therein  mentioned, 
the  first  payment  thereof  to  be  made  upon  such  of 
the  said  days  as  should  first  happen  after  the  decease 
of  Esteaurt  Cresswell  and  failure  of  Issue  Male  of  the 
Marriage. 

Provided  that,  in  case  any  of  the  Daughters  should 

die  before  her  or  their  Portion  or  Portions  should  be- 

-come  payable,  by  virtue  of  the  Trusts,  then  the  Portion 

or  Portions  of  her  or  them  so  dying,  should  go  and  be 

paid  unto  the  Survivors  or  Survivor  of  them,  to  be  equally 

»d]^ded  between  them,  share  and  share  alike,  when  the 

.original  Portion  or  Portions  of  such  surviving  Daughter 

or   Daughters  should  become  payable  in  pursuance 

thereof.    Provided  also  that,  if  any  such  Sum  or  Sums 

Money,  should,  by  virtue  of  the  lastmentioned  proviso, 

vest  in  and  devolve  upon,  any  of  such  Child  or  Children, 

.by  way  of  Survivorship  or  Accruer  as  aforesaid,  then 
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igsg.  such  Sum  and  Sums  of  Money  should,  from  time  to 

'        "^        '     time,  as  the  casie  should  happen,  be  subject  and  liable 

^^^  to  such  rights  condition  and  contingency  of  Accruer  or 

^*  Survivorship,  in  favour  and  for  the  benefit  of  the  sur- 

Sherborue     ^^°K  Daughter  and  Daughters  of  the  Marriage,  as 

was  before  declared  concerning  the  original  Portion 
or  Portions  of  any  Daughter  or  Daughters  of  the 
Marriage. 

Provided  also  that,  in  case  all  the  Daughters  should 
die  before  any  of  their  Portions  should  become  payable, 
then  ihe  Sum  or  Sums  of  Money  thereby  appointed  to  be 
raised,  for  the  Portions  of  such  Daughter  or  Daughters  as 
aforesaid,  or  so  much  thereof  as  should  not  then  be 
raised*  should  not  be  raised,  but  should  cease  for  the 
benefit  of  the  Person  or  Persons  entitled  to  the  Estate 
and  Inheritance  in  the  Premises,  upon  the  determinaticm 
of  the  term  of  1,000  years,  and  then  also  such  Sum  and 
Sums  of  Money  as  should  be  then  raised,  for  or  towairfs 
such  Portion  or  Portions,  should  be  paid  unto  the  Person 
*  or  Persons  next  in  reversion  or  remainder  expectant  upon 

the  determination  of  the  term  of  1 ,000  years.    Provided 
.  also  that  no  such  Sale  or  Mortgage  as  aforesaid,  should 
be  made,  until  some  or  one  of  the  Portions  should  be- 
come payable  under  the  Indenture  of  Release, 

Provided  also  that,  in  case  Esicourt  Cresswell  should, 
in  his  lifetime,  give,  to  his  said  Daughter  or  Daughters, 
or  any  of  them,  any  Sum  or  Sums  of  Money,  for  or 
towards  her  or  their  advancement  or  preferment  in 
Marriage  or  otherwise,  or  the  said  Daughter  or  Daugh- 
ters, or  any  of  them,  should  receive  or  be  entitled  to  any 
Portion  or  Portions  to  be  raised  by  virtue  of  the  Trusts 
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declared  of  the  tenn  of  500  years,  or  if,  by  or  after  the  1 8^9. 

death  of  Esicouri  Cresswell,  there  should  come  unto  or 

descend  upon  the  said  Daughter  or  Daughters,  or  any 

of  them,  any  Lands,  Tenements,  or  other  Hereditaments,  t^rd 

of  or  from  Estcaurt  Cresswell,  then  such  Sum  or  Sums  of    Sbkrbor  vx 

Money,  and  the  value  of  such  Lands,  Tenements  and 

Hereditaments  to  be  sold,  should  be  accounted  for  and 

deemed  as  part  of  the  Portions  thereby  for  them  provid* 

ed,  unless  Esicourt  Cresswell  should  by  writing  under  his 

hand,  declare  the  contrary. 

And  it  was  declared  that,  Barrow  4*  Savage,  should 
permit  such  Person  and  Persons  respectively  to  whom  the 
next  and  immediate  reversion  or  remainder  of  the  Pre- 
mises expectant  upon  the  determination  of  the  term  of 
1,000  years,  should,  for  the  time  being,  belong,  by  virtue 
of  the  Limitations  therein  contained,  to  take  the  Surplus 
of  the  Profits  of  the  Premises,  over  and  above  so  much 
thereof  as  should  be,  from  time  to  time,  paid  for  the 
Maintenance  and  Education  of  the  said  Daughter  or 
Daughters  respectively,  until  some  or  one  of  the  Portions 
should  become  payable.  Provided  also  that,  in  case  of 
the  failure  of  Issue  Male  of  Esicourt  Cressweil  by  his  in- 
tended Wife,  there  should  happen  to  be  no  such  Daugh* 
ter  or  Daughters,  of  their  two  bodies,  or,  there  being  any 
such,  all  of  them  should  happen  to  die  before  any  such 
Daughter  or  Daughters  should  be  entitled  to  her  or  their 
Portion  or  Portions  by  virtue  of  tbe  said  Indenture,  or  in 
case  all  the  Trusts  of  the  term  of  1,000  years  should  be 
fully  performed,  then  the  term  should  cease. 

In  September  1772  Anna  Maria,  the  Wife  of  Esicourt 
Cresswell,  died :  and  there  was  Issue  of  the  Marriage  one 
Child  only,  Ann  Cresswell .    In  1794,  after  Jn?i  Crestwell 
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had  attaioed  21 ,   a   family   atrangement  was  madfe, 
batween  her  and  her  Father,  by  which  she  agroed  to 
P^^  accept,  from  the  Trustees  of  the  term  of  i^ooo  yeais> 

when  the  20,000  /•  should  become  payable,  the  Sum  of 
10,000/.  only. 


Loan 
Sbermrkb. 


In  September  1802  Ann  Cresswell  intermairied  with 
the  Plaintiff  Thomas  Fry.  By  the  Settlement  previous 
to  their  Marriage,  the  1 0,000  /.  was  assigned,  to  Trustees, 
for  the  separate  use  of  Mrs..JFVy.  By  an  Indenture  of 
March  1806  Mrs.  Fry,  in  exercise  of  a  Power  contained 
in  her  Maniage  SetUement,  appointed  the  1 0,000/.,  to  her 
Husband  absolutely.  In  Norember  1811  Mrs.  Fry  died 
without  Issue.  By  the  Settlement  previous  to  the  maiv 
riage  of  Mr.  Fry  with  Margaret  Henrietta  Middktim^ 
and  dated  on  the  igth  of  October  1812,  Mr.  Fry  assign- 
ed the  10,000  /•  to  Trustees  for  the  benefit  of  himself  and 
his  intended  Wife,  and  their  Issue.  After  the  death  of 
Anna  Maria  CretweU,  Estc(mrt  Cresswell  married  again, 
and  had  issue  several  children.  In  September  1814  he 
made  a  Settlement  of  the  Estates,  comprised  in  the  Set- 
tlement of  1771,  on  himself,  for  life,  remainder  to  his 
Son  Richard  Estcourt  Cresswell  for  life,  with  several 
remainders  over,  under  which  Thomas  Estcourt  Moreton 
Corbet  Cresswell  was  the  first  Tenant  in  Tail.  In  June 
1823,  Estcourt  Cresswell  died. 

The  Bin  was  filed  by  Mr.  and  Mrs.  Fry  and  their 
Children,  against  R.  E.  Cresswell  the  Elder,  T.  E.  M.  C. 
Cresswell  and  other  Parties,  praying  that  the  Trusts  of 
the  term  of  1,000  years  might  be  performed,  and  that 
the  10,000/.  mighi  be  raised  and  paid  to  the  Trust^ees 
of  Mr.  and  Mrs.  Fry'a  Settlement. 


Vm 
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The  Defendants  R.  E.  Cresswell  and  T.  E.  M.  C. 
Cresswell,  by  their  Answer,  submitted  that  the  Portion 
of  20,000/.  (which  was  afterwards  reduced  to  10,000/.) 
was  payable  in  the  event  only  of  some  Daughter  of  Lord 
Estcourt  CreuweU  Kad  Anna  Maria  his  first  Wife«  sur-  Shbrboamx. 
viving  J5.  Cresstoell,  and  there  being  a  failure  of  Issue 
Male  of  that  Marriage,  and  that,  ^Ann  Fry  died  in  the 
lifetime  of  E.  Cresswell,  her  Father^  the  term  of  1,000 
years  did  not  take  effect  in  possession,  but  that  the 
same,  or,  at  any  rate,  the  Trusts  declared  thereof,  be- 
came incapable  of  taking  effect;  and  consequently  that 
the  Plaintiffs  were  not  entitled  to  the  10,000/. 

The  Cause  now  came  on  to  be  heard. 

Mr.  Home  and  Mr.  Wray,  for  the  Plaintiffs : 

The  question  is  whether  Ann  Cresswell,  who  attained 
21  and  married,  did  not  acquire  a  vested  Interest  in  the 
10,000  /.  notwithstanding  she  died  before  that  Sum  was 
payable.  The  only  person  who  could  dispute  her  right, 
was  her  Father,  who  was  entitled  to  the  Reversion  in 
Fee  of  the  Estates,  charged  with  the  Portions.  On  the 
failure  of  Issue  Male  the  right  of  the  Daughter  accrued. 
The  payment  of  the  Money  was  postponed,  for  the  mere 
purpose  of  protecting  the  Father's  Life-estate  from  the 
charge.  It  would  be  monstrous  to  put  a  construction 
upon  this  Settlement,  the  effect  of  which  would  be  that, 
if  the  Daughter  married  in  her  Father's  lifetime^  but  did 
not  survive  him,  she  would  be  deprived  of  all  provision. 
The  Settlement  contains  a  clause  for  the  maintenance 
of  the  Daughters,  which  has  always  been  a  ground  for 
holding  Portions  to  be  vested.  The  only  rational  con- 
struction that  can  be  put  on  the  Clause  in  which  the 
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CASES  IN  CHANCERY, 

Trusts  of  the  tenn  are  declared,  is  to  read  the  word 
**  payable"  as  "  vested''  (a). 

The  Solicitor  General,  Mr.  Pepys,  and  Mr.  EUison, 
for  the  Defendant  Richard  Estcourt  Cressivell, 
and  the  other  Parties  interested  in  the  Estates 
under  the  Settlement  of  September  1814 : 

In  thiSvCase,  none  of  the  Trusts  of  the  term  of  1,000 
years  arose,  as  there  was  no  Daughter  living  at  the  death 
of  Estcourt  Cresswell,  without  Issue  Male.  There  is 
nothing  in  the  Settlement  to  show  that  the  Portions  are  to 
▼est  at  21  or  marriage,  or  at  any  time  except  the  time 
of  payment.  All  the  Trusts  contemplate  the  existence 
of  a  Daughter  at  the  death  of  the  Father  without  Issue 
Male.  The  rule  is  always  to  relieve  the  Estate  from  the 
Portion,  unless  the  Child  is  living  at  the  time  when  it 
requires  the  Portion.  In  Schenck  v.  Legh,  and  the  Cases 
of  that  class,  the  Owner  of  the  Inheritance  had  no 
interest  in  the  question ;  but  the  dispute  was  be- 
tween the  surviving  Children  and  the  Representatives  of 
a,  deceased  Child.  The  Case  of  fVingrave  v.  Palgrave{b) 
is  exactly  this  Case.  Hotchkin  v.  Humfrey{c),  and 
Fitzgerald  v.  Field  (d),  are  also  decisions  in  our  favour. 

Mr.  Home  in  reply  said  that, in  Wingravey,  Palgrave, 
the  Trusts  of  the  term  were  not  to  arise  unless  the  Father 
died  without  Issue  Male,  leaving  a  Daughter ;  and  that, 

(a)  See  Enqteror  v.  Rolfey  1  Vez.  208 ;  Cholmonddey  v. 
Meyrick,  3  Bro.  C.  C-  253 ;  Woodcock  v.  The  Duke  o/Dorset^ 
3  Bro.  C.  C.  569  ;  Hope  v.  Lord  Cli/den^  6  Ves.  499  ;  Schenck 
▼.  Lcgk^  9  Ves.  300 ;  Bi^ard  v.  Smithy  14  Ves.  470 ;  WiUU  v. 
WiUiSt  3  Ves.  51 ;  Foxois  v.  Burdett^  9  Ves.  428 ;  Howgrave 
v.  Cartier^  3  V.  &  B.  79  ;  King  v.  Hake,  9  Ves.  438. 

(b)  1  P.  Wms,  401.     (c)  2  Madd.  65.    (d)  1  Russ.  430. 
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bj  the  Proviso*  the  terai  wae  to  cease  if  the  Father 
should  not  have  a  Daughter  living  at  his  death ;  and 
that,  therefore,  no  one  could  doubt  that  the  Daughter 
could  not  be  entitled  to  a  Portion,  unless  she  was  living 
at  the  decease  of  the  Father. 

Mr.  Wilbraham,  Mr.  Blemnan,  Mr.  Hall,  and  Mr. 
Walcott  appeared  for  the  other  Parties. 

The  Vice-Chancellor  : — 

T|ie  question  in  this  Case,  is  whether,  in  the  events 
that  have  happened,  the  Portion  that  was  provided  fqr 
the  Daughter,  vi'bo  was  the  only  child  of  the  Marriage 
of  Mr.  and  Mrs.  CresswM  became  raisable. 

Tliere  is  no  allusion,  in  the  recitals  of  the  Settlement 
of  1771#  to  the  intention  of  making  provision  for  the 
isaue  of  th^  Marriage ;  which  I  notice,  because  I  observe 
tiiaty  in  some  of  the  Cases  upon  this  subject,  the  fact  of 
theve  being  such  a  recital,  has  been  considered  as  being, 
in  some  degree,  material. 

The  events  that  happened  in  this  Case,  were,  that 
the  Wife  died,  in  September  1772,  without  Issue 
Male,  but  leaving  one  Daughter ;  that  Daughter  at- 
ta^Aed  the^  age  of  21,  and  married  in  her  Father's 
hfetime,  and  then  died;  and,  at  the  death  of  the 
Father,  therefore,  there  was  no  child  of  the  marriage 
in  €$si ;  and  the  question  is  whether,  inasmuch  as  the 
Dav^ter  attained  2 1  and  died  in  the  lifetime  of  her 
Falher,  she  became  entitled  to  tlie  Pertton  which  was 
raimUe  uadei  tlie  Trusts  of  die  term  of  1,000  years. 
The  Trusts  of  that  term  were,  in  case  Eskouri  CrtB^mll 

s  2  k    .    . 
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1829.  should  die  without  Issue  Male  of  his  Body,  on:  the 

body  of  his  intended  Wife,  bom  in  his  lifetime,  or  after 
his  decease,  or,  there  being  such  Issue  Male,  all  of  them 
should  die  without  Issue  Male,  and  before  any  of  them 
should  attain  21,    and  there  should  be  Issue  one  or 
more  Daughter  or  Daughters  of  the  marriage,  at  the 
time  of  such  failure  of  Issue  Male,  or  at  any  time  after- 
wards, to  raise  such  Sums  of  Money  for  the  Portions 
of  every  such  Daughter,  to  be  applied  and  disposed  of 
as  thereinafter  mentioned,  (that  is  to  say)  if  there  should 
be  any  such  Daughter,  then  the  Sum  of  20,000/.  should 
be  raised.     Now,  upon  this  first  Declaration  of  the 
Trusts  of  the  term,  it  is  observable  that  the  event  took 
place,  in  which,  according  to  the  words  which  I  have 
read,  the  Sum  of  20,000/.  would  be  raisable ;  because 
the  events  that  were  described  were,  in  case  the  Hus- 
band should  happen  to  die  without  Issue  Male  of  his 
Body  bom  in  his  lifetime,  or  after  his  decease ;  which 
was  the  event  that  actually  happened.    The  Deed  goea 
on  to  specify  another  alternative ;  that  there  might  be 
Issue  Male,  all  of  whom  might  happen  to  die,  without 
Issue  Male,  and  before  any  attained  the  age  of  21  years; 
that  event,  however,  never  happened,  because  there  was 
no  Issue  Mate. 

Then  it  was  provided  that  if  there  should  be  Issue 
one  or  more  Daughter  or  Daughters  of  the  marriage  at 
the  time  of  such  failure  of  Issue  Male ;  which  event 
happened:  and  therefore  this  Case  is  free  from  the 
difficulties  which  have  arisen,,  in  several  Cases,  in  the 
course  of  the  last  110  years,  in  this  Court:  because,  in 
those  Cases,  the  persons  who  were  alleged  to  be  the 
objects  of  the  Bounty,  or  the  persons  who  were  to  take 
the  Portions  did  not  completely  answer  the  description 
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contained  in  the  Instruments  under  which  they  claimed.  1829. 

I  make  that  observation  with  reference,  particularly^  to  *^        ^ 
the  Case  of  Woodcock  v.  The  Duke  of  Dorset  (e),  and  ^" 

other  Cases  which  I  shall  presently  notice.  r^  * 


Sh£&JIO&N£. 


In  the  Case  of  Woodcock  v.  The  Duke  of  Dorset,  the 
Children  who  were  to  take  were  described  as  those  whom 
Xord  John  and  Lady  Frances  should  leave  at  the  death 
of  the  survivor.  It  appears,  from  that  Case,  that  Lady 
Thanetj  who  was  one  of  the  two  Children  of  Lord  John 
and  Lady  Frances,  survived  her  Father.  She  then 
attained  the  age  of  2 1,  and  died  in  the  lifetime  of  her 
Mother :  and  Lord  Thurlow  held  that  the  Administrator 
of  Lady  Thanet  was  entitled  to  the  Portion :  and  yet  it  is 
obvious  that  she  did  not  come,  completely,  within  the 
description.  Lord  Thurhu)  there  decided  upon  what  he 
called  the  honour  and  truth  of  the  Case,  and  upon 
certain  words  which  are  found,  almost  as  a  matter  of 
course,  in  Settlements  which  direct  that  Portions  shall 
be  raised  for  younger  Children. 

In  the  Case  of  Hope  v.  Lord  Clifden,  the  Trusts  were 
to  take  effect,  in  case  there  should  be  any  Child  of  the 
marriage  living  at  the  decease  of  the  Husband,  or  after- 
wards bom  alive,  other  than  such  as  should  be  Heir 
Male  of  his  body ;  and  the  event  was  that  Mary,  the 
Daughter  under  whom  the  Plaintiff  claimed,  died  in  the 
lifetime  of  her  Father ;  and,  by  reason  of  that  event, 
she  did  not  strictly  answer  the  description  of  the  persons 
for  whom  Portions  werd  provided ;  yet  Lord  Eldon  held, 
that,  upon  the  purview  of  the  whole  Settlement,  she 
was  entitled  to  a  Portion. 

(0  3  Bro.  C.  C.  569. 
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1829.  There  are  other  Cases  of  a  similar  kind.  The  strongest, 

"^     I  think,  is  that  of  Powis  t.  Burdett  (/)•    There  the 
limitation  was  to  the  use  of  Lord  Denbigh  for  life,  and, 
LoRi^  after  his  death,  in  case  he  should  leave  one  or  more 

Sheaborke.    I^aughter  or  Daughters,  younger  Son  or  Sons,  to  raise 

12,000/.  for  their  Portions,  to  be  paid  them  at  the 
usual  periods.  And  it  was  provided  that^  if  all  the 
younger  Sons  and  Daughters  should  die  before  their 
Portions  should  become  payable,  then  no  part  of  the 
13,000  /.  should  be  raised.  There  were  two  Children  of 
the  marriage.  Lord  'Fielding,  who  was  the  eldest  Son, 
and  Charles  John  Fielding.  The  Mother  died  leaving 
both  these  Children  surviving;  but  Charles  John  Fielding 
died  in  the  year  1789,  and  the  question  was  whether  he 
was  entitled  to  the  12,000  /.,  and,  although  it  is  plain 
that  Charles  John  Fielding  did  not  literally  answer  the 
description,  yet  Lord  Eldon  held,  upon  a  view  of  the 
whole  of  the  Settlement,  that  Charles  John  Fielding 
attained  a  vested  Interest  in  his  Portion. 

It  is  observable  that,  where  the  description  is  only  of 
a  loose  nature,  the  Court  has  felt  itself  at  liberty  to 
look  at  the  whole  of  the  Settlement,  and  to  put  a  con- 
struction on  the  words  which,  in  some  degree,  is  differ- 
ent from  their  literal  meaning :  but,  at  the  same  time, 
where  it  is  manifest,  upon  the  face  of  the  Settlement^ 
that  the  object  of  the  Parties  is,  that  no  Child  shall  take 
except  in  the  event  of  its  actually  surviving  both  the 
Father  and  Mother,  the  Court  has  not  indulged  itself  in 
the  liberty  of  Ix'eaking  through  the  express  and  plain 
words* 

(f)  9  Ves.  428. 
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In  Hotchkin  v.  Humfny  (g)   the  Trusts  were,  in  18*29. 

case  Lebbeus  Humfrey  should  leave  one  or  more 
Daughter  or  Daughters,  younger  Son  or  Sons  that 
should  be  livins:  at  the  decease  of  the  Survivor  of  him 
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Lord 
and  his  intended  Wife,  that  then  2,000  /.  should  be  raised    Sherborhk. 

for  their  Portions :  and  there  it  was  held  that  the  Children 

who  did  not  survive,  could  not  take.    The  Case  of 

Fitzgerald  v.  Field  (A)  was  a  similar  Case  :  it  had  words 

very  much  the  same,  and  met  with  the  same  decision. 

With  respect,  however,  to  the  present  Case,  it  appears 
to  me  that  there  are  quite  sufficient  words,  in  the  first 
part  of  the  Declaration  of  the  Trusts  of  the  term,  to 
show  that,  in  the  event  that  happened,  the  Portion  was 
to  be  raisable ;  and  that  the  difficulty  arises  more  upon 
the  subsequent  words  of  the  declaration  of  Trust.  It 
is  declared  that  the  20,000  /.  shall  be  raised  and  paid 
amongst  the  Daughters,  equally,  if  more  than  one,  and, 
if  but  one  then  the  whole  to  be  paid  to  such  Daughter, 
the  same  Portion  or  Portions  to  be  paid,  unto  such 
Daughter  or  Daughters  respectively,  at  her  or  their 
respective  age  or  ages  of  21  years,  or  day  or  days  of 
her  or  their  respective  marriage,  which  shall  first  happen 
after  the  decease  of  Estcourt  Cressioell,  and  failure  of 
Issue  Male  of  the  marriage ;  and,  if  any  of  the  said 
Daughters  should  attain  21,  or  be  married  in  the  life- 
time of  Esteourt  Cresswell,  then  such  Portion  or  Portions 
should  be  paid  to  such  Daughter  or  Daughters,  within 
six  months  after  the  decease  of  the  said  Estcourt  Cresswell. 
Now  there  appears  to  be  some  degree  of  inconsistency 
between  these  two  Clauses :  because,  in  the  first 
instance,  it  is  directed  that  the  Portion  shall  be  paid  to 

(g)  2  Madd.  65.  {h)  1  Russ.  430. 
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1839.         a  Paughter  attaining  the  age  of  21   years  or  bieing 
married,  which  shall  first  happen  after  the  decease  of 
Esicourt  Cresswell :  and^  if  that  Clause  had  stood  alone 
LoBo  ^^  certainly  would  appear  that  there  was  no  time  of 

Shebbobke,     payment  except  that  which  should  happen  after  the 

death  of  Estcourt  Cresswell:  but  then  there  comes  a  Clause 
which  declares  that«  if  any  Daughter  or  Daughters 
should  attain  the  age  of  21  years,  or  be  married,  in  die 
lifetime  of  Estcourt  Cresswell^  then  such  Portion  or  Por- 
tions should  be  paid,  to  such  Daughter  or  Daughters, 
within  six  months  after  his  decease.  Now  it  is  upon 
words  of  that  kind  that  most  of  the  Cases  in  the  books 
have  turned. 

In  the  Case  of  Wingrave  v.  Palgrave  (i)  (which 
I  believe  is  the  first  Case  on  the  subject),  on  the 
marriage  of  Augustine  Palgrave  with  Barbara  Gascoin, 
a  term  was  created  in  order  to  raise  Poitions:  and  the 
trust  of  it  was  declared  to  be,  if  Augustine  Palgrave 
should  die  without  Heir  Male  of  his  body  by  his  Wife,  and 
leaving  a  Daughter  or  Daughters,  then  such  Daughter 
or  Daughters  should  have  3,000/.,  if  but  one,  and,  if 
more,  the  3,000/.  was  to  go  amongst  them,  and  to  be 
payable  at  21  or  marriage,  with  a  Proviso  that,  if  the 
Father  should  not  have  any  Daughter,  by  his  Wife, 
living  at  his  death,  then  the  term  should  cease.  In 
that  Case  it  was  held  that,  in  the  event  that  happened 
of  there  being  only  one  Child,  Elizabeth,  who  attained 
21,  and  married,  and  survived  her  Mother,  but  did  not 
survive  her  Father,  the  Portion  was  not  raisable.  Lord 
Coioper  founded  bis  Decision  upon  this:  that,  by  the 
express  words  of  the  Proviso,  the  term  was  made^  to 

(*)  1  P.  Wins,  401. 
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cease,  if  the  Husband  should  not  have  a  Daughter 
living  at  his  decease.  And,  certainly,  if  the  term  by 
means  of  which  the  Portion  is  to  be  raised,  has  itself 
ceased,  this  Court  has  no  authority  to  revive  it.  Lord 


Fry 

V. 


SHERBOaMX. 


In  the  Case  of  Emperor  v.  Rolfe  (k),  the  term  was 
limited  to  take  effect,  in  possession,  after  the  Mother's 
death.  The  Trustees  were  to  raise  Daughters'  Portions^ 
to  grow  due  and  payable  at  21  or  marriage;  and,  if 
any  of  the  Daughters  should  die  before  their  Portions 
became  due  and  payable,  then  it -was  directed  that 
their  Portions  should  survive.  There  were  two  Daugh- 
ters :  both  attained  21  and  married ;  one  died  in  the 
Mother^s  lifetime  ;  and  it  was  held  that  her  Represen- 
tatives, and  not  her  surviving  Sister,  were  entitled  to 
her  Portion. 

In  Willis  v.  Willis  (I)  Lord  Roslyn  says:  "These 
Clauses  were  framed  to  obviate  tilie  difEculty  arising 
from  the  determinations  that  charged  the  Reversion,  by 
permitting  Interest  to  be  carried  on  from  the  age  of 
21,  though  there  was  an  Estate  for  Life.  As  soon  as 
these  Clauses  came  forward,  in  Emperor  v.  Rolfe,  Lord 
Hardwicke  put  a  just  construction  upon  them ;  and  he 
referred  the  word  "payable,"  to  the  time  in  respect  of 
the  quality  of  the  Child,  distinguishing  between  that 
and  the  time  when,  ex  necessitate,  the  Money  was  to  be 
de  facto  raised.''  In  other  words.  Lord  Hardwicke  held 
that,  where  there  were  such  words  as  I  have  read, 
directing  that,  if  any  of  the  Daughters  should  attain 
the  age  of  2 1  or  be  married,  in  their  Parent's  lifetime, 

(i)  1  Vez.  ao8.  (/)  3  Ves.  51. 
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1839.  th:n  their  Portions  shouM  be  paM,  those  words,  "  or  be 

payaUe'' "  or  be  due"  shall  sonify  <' vested."  So  that  the 
whole  constniction  shall  be,  that  the  Child  shall  attain 
^'^j^  a  Tested  Interest,  though  it  die  in  the  lifetime  of  the 

SHERBoaMB.     Father;   and   yet  the  Portion  shall  not  be   payable 

until  after  the  death  of  the  Father ;  preserving,  there- 
fore, the  interest  of  the  Child  in  the  Portion,  without 
throwing  upon  the  Estate  for  Life  of  the  Father,  the 
necessity  of  keeping  down  the  Interest  upon  the  Por- 
tion, which  was  not  intended  to  be  payable  till  after 
the  death  of  the  Father. 

It  was  observed,  in  the  course  of  the  argument  in 
this  Case,  that  the  Cases,  some  of  which  were  men- 
tioned, and  others  of  which  were  generally  alluded  to, 
were  Cases  in  which  the  question  before  the  Court  was 
merely  a  question  of  Survivorship,  where  there  were 
several  Children  some  of  whom  would,  undoubtedly, 
be  entitled  to  Portions,  and  the  only  doubt  was 
whether  those  who  pre-deceased  in  the  lifetime  of  the 
Parent,  should  be  entitled.  That,  however^  does  not 
seem  to  be  an  accurate  representation  of  the  Cases. 
Because,  in  Jeffreys  v,  Reynous  (m)  it  appears  that  Ex- 
chequer Annuities  were  settled  upon  the  Husband  and 
Wife,  for  their  lives,  and,  after  their  death,  for  the 
Children  of  the  Marriage,  in  equal  Shares,  to  be  assigned 
and  made  over,  to  the  Children  respectively,  at  their 
respective  ages  of  si  years,  happening  after  the  death 
of  the  Survivor  of  the  Husband  and  Wife,  (almost  the 
tery  same  words  as  are  found  in  the  first  part  of  the 
Clause  upon  which  I  am  now  commenting),  and  if  any 
of  the  Children  should  attain  21  during  the  joint  lives 

(m)  6  Bro,  P.  €•  398. 
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of  the  Husband  and  Wife,  or  in  the  lifetime  of  the 
Survivor,  then  their  Shares  of  the  Annuities  were  to  be 
p«d.  a«igned  and  »ade  a.er  to  them,  withi,!  Th«e  ^.f 

am 

Months  after  the  death  of  the  Survivor  of  the  Husbtod         , 

^  Lord 

and  Wife,  unless  they  or  the  Survivor  of  them  should  gHRaBoftifE. 
direct  the  Shares  of  any  of  the  Children  to  be  pai<l 
sooner;  with  a  Proviso  for  Survivorship,  amoiig  the 
Ghildreoi  if  any  should  die  before  their  ShUkes  fthottld 
be  assignable:  and  there  was  another  clause  which 
provided  that,  if  there  should  be  no  Child,  tt,  then^ 
being  such,  all  of  them  should  die  before  their  Shares 
should  become  transferrable  as  aforesaid,  then  tiA 
Trustees  should  stand  possessed  of  the  Annuities  iti 
Trust  for  the  Husband  and  Wife,  and  the  Survivor  of 
th^m,  and  the  Executors  and  Administrators  of  such 
Survivor.  In  that  Case  there  was  only  one  Child,  A 
8oto«  That  Son  attained  f  i,  but  died  in  the  lifetime 
of  his  Mother,  who  had  survived  her  Husbtoid  :  aikd  it 
was  first  of  all  determined  by  the  Master  of  tke  Rolls, 
and  afterwards  by  the  Lord  Chancellor,  and,  ultimate!]^ 
by  the  House  of  Lords,  that  the  only  Child  was  entitled 
to  the  Exchequer  Annuities,  In  Patois  v.  Burdett, 
there  was  but  one  Child ;  and  yet  that  Child  was  held 
entitled.  It  appears  to  me,  therefore,  that  I  am  com- 
pelled to  hold  that,  where  a  Portion  is  provided  for  1 
Son  on  attaining  a i,  or  for  a  Daughter  on  attaining 
that  age  or  being  married,  and  those  events  happen  in 
the  lifetime  of  the  Parent,  the  Child,  though  it  dies 
in  the  lifetime  of  the  Parent,  has  acquired  an  absolute, 
vested  interest  in  the  Portion,  or,  in  other  words,  that 
the  word  "  payable''  means  **  vested." 

There  is  theft  a  further  Trust  in  the  same  Claufe^. 
[His  Honor  here  read  the  Clauses  for  Maintenance 
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1899.  and  SurviYorsh'tp.]    Il  is  manifest  from  the  use,  in  this 

""  part  of  the  Settlement,  of  the  etpression  "  to  vest  ia 

^^^  and  devolve  upon,  &c."  that  the  framers  of  the  Deed 

^*  had  not  a  very  accurate  notion  of  the  meaning  of  the 

S  KJLBORME.     *®™^  *'  ^^^ »"  because  the  tenn  is  employed  as  denoting 

that,  in  the  first  instance,  if  one  of  the  Daughters  died 
before  the  time  appointed  for  payment,  her  Share 
should  go  over  to  and  vest  in  the  others ;  yet,  in  the 
same  Clause,  it  is  provided  that  that  very  same  thing 
shall  go  over  again.  Then  it  is  provided  that,  in  case 
all  the  Daughters  should  die  before  any  of  their  Portions 
should  become  payable,  the  Sum  or  Sums  of  Money 
appointed  to  be  raised  for  the  Portions  of  such 
Daughters  or  Daughter,  or  so  much  thereof  as  should 
not  then  be  raised,  should  not  be  raised,  but  should 
cease  for  the  benefit  of  the  person  entitled  to  the  Inhe- 
ritance, and  that  then  such  Sum  and  Sums  of  Money  as 
should  be  then  raised  for  or  towards  such  Portion  or 
Portions  should  be  paid  to  the  person  next  in  re- 
mainder. 

That  is  a  very  remarkable  Clause,  because  it  assumes 
that,  though  the  Daughters  may  not  have  arrived  at  the 
time  when  their  Portions  would  be  payable,  yet  part  of 
the  Portions  might  have  been  raised :  for  it  directs  that 
the  Sum  which  shall  be  raised  for  or  towards  such  por- 
tion or  Portions,  shall  be  paid  to  the  Person  next  in  re- 
mainder. Then  it  is  provided  that  no  Sale  or  Mortgage 
shall  be  made  until  some  or  one  of  the  Portions  should 
become  payable  by  virtue  of  the  Settlement. 

It  is  quite  clear  here,  that  the  Parties  did  sup- 
pose that  there  was  something  in  the  antecedent 
part  of  the  declaration  of  Ti^st,  which  might  make  the 
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Portions  payable  in  the  lifetime  of  the  Father;  and  ao-         18S9. 

cordingly  there  is  an  express  Proviso^  that  no  Sale  or  *        "^ 
Mortgt^e  should  be  made  until  some  or  one  of  the  Por-  '^^ 

tions  should  become  payable  under  the  Settlement.  ^^ ' 

Sheebornb. 
Then  there  is  a  Proviso,  that  in  case  Esicourt  Cren* 

well  should,  in  his  lifetime,  give  to  his  said  Daughter  or 

Daughters,  &c.  It  is  therefore  clear  that  when  the  Parties 

used  the  expression,  ''said  Daughter  or  Daughters,'' 

they  alluded  to  a  Daughter  or  Daughters,  who  might 

not  survive  the  Father ;  for,  if  the  only  Daughters  who 

were  contemplated  by  the  settlors  were  the  Daughters 

that  should  survive  their  Father,  there  would  have 

been  very  little  necessity  for  introducing  this  Proviso 

in  the  way  in  which  it  is  introduced. 

[His  Honor  then  read  the  Clause,  directing  that  the 
Persons  entitled  in  remainder  expectant  on  the  term 
of  i»ooo  years,  should  receive  the  surplus  Profits,  and 
the  Proviso  for  the  Cesser  of  the  term.] 

Now,  if  this  Proviso  were  couched  in  such  terms  as 
that,  notwithstanding  the  expression  that  I  have  before 
alluded  to,  the  term  had  ceased,  there  would  have  been 
an  end  of  the  question. 

I  observe  that  Lord  Eldon,  in  reasoning  the  Case  of 
JTope  V.  Lord  Clifden,  takes  notice,  that  the  term  there 
continued,  that  whatever  might  be  the  construction  put 
upon  the  words  directing  the  raising  of  the  Portions, 
yet,  in  the  event  that  happened,  there  was  a  legal  exist- 
ing term,  by  means  of  which  the  Fund  was  to  be  raised, 
out  of  which  the  Portions  were  to  be  paid. 


V. 
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1 8«9.  Here  t^e  words  aie,  *'  Provided  tiliat»  in  case  of  iaUare 

of  Iflaue  Male  of  £•  CrtawtU,  by  the  said  ^.  Jf  .  fVaiton, 
Iberc  iliouid  happeu  to  be  no  such  Daughter  or  Daugh- 
LoBD         ters  of  their  two  bodies*  (an  event  which  did  not  happen) 
Sherbo&ke.    op^  there  being  any  such,  all  of  them  should  happen  to 

die  before  any  such  Daughter  or  Daughters  shall  be 
eatitkd  to  her  or  their  Portion  or  Portions  by  virtue  of 
these  presents,  or  in  case  all  and  every  the  Trusts  here- 
inbefore declared  of  and  concerning  the  said  term  of 
lyOooyearSf  shall  be  fully  perfonnedy  then  the  said  term 
shall  cease  and  deteimine.^ 

My  opinion  is,  upon  the  previous  words,  that  the 
event  did  not  happen,  namely,  of  all  the  Danghtera 
dying  before  any  one  became  entitled  to  her  portion: 
because,  having  regard  to  all  the  Cases,  1  am  boimd  to 
say  that  this  Lady  did  not  die  before  she  became  en- 
titled to  her  Portion.  The  consequenoe,  fbereforey  is 
Aat  the  term  at  Law,  which  was  ori^ally  a  term  well 
created  in  Remainder,  still  continues ;  and  my  opinion 
is,  that  under  the  Trusts  of  this  term,  she,  or  rather  the 
PkintiA  who  claim  under  her,  are  entitled  to  ha;ire  the 
Portion  of  1 0,000  L  raised. 
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1839. 

S3d  Novtmber. 


SANDILANDS  v.  INNES. 

In  1805  Erskine  Nimmo  died,  intestate,  at  Madras  i 

and  in  March   1806,  William  Ihirlie,  wbo  was  then 

resident  at  Calcutta,  and  was  a  Creditor  of  the  de-      A  Creditor  of 

ceased,   procured    Letters    of  Administration    of  the  ^^^  intestate  in 

deceased's  Effects,  to  be  granted  to  him  by  the  Supreme  JndiOf  took  oat 

Court  of  Judicature  at  Madras,  and   the  Effects   at  ^^"  ®f  ^^' 

ministraUon  to 

Madras   were  got    in   by  a  mercantile   house   there,  the  deceased,  in 
whom   FairUe  had  employed  as  his  Agents   for  that  ^^at  Country, 
purpose.      FairUe  afterwards  returned  to  England;  and  2^gud(nid  and 
in  December  1812  took  out  Letters  of  Administration  obtained  Letters 
to  the  deceased  from  the  Prerogative  Court  of  Canterr  ^^n  fr^  the^' 
hury.   .  In  1815  the  Plaintiff,  who  was  one  of  the  next  Prerogative 
of  Kin  of  the  deceased,  returned  to  England  from  the  ^^^'    ^^^u 
West  Indies,  where  he  had  been  long  vesident,  and  pro*  intestate's  next 
cured  the  Letters  of  Administration  which  had  been  of  Kin,  procured 
granted  to  FairlU  by  the  Prerogative  Court,  to  be  re-  JSJon'tTbir' 
Toked^  and  fresh  Letters  of  Administration  to  be  granted  revoked,  and 
to  himself.     He  then  filed  a  Bill  against  Fairlie,  (to  Administra^n 
which  the  other  next  of  Kin  of  the  Intestate,  who  were  himse^.    Held 
living  at  Madras,  vfcte,   in   the  first   instance,   made  that  Uie  Indian 

Defendants,  but  their  names  were  afterwards    struck  Administrator 
'  18  compellable 

out  by  amendment),   praying   for  an  account  of  the  to  account  to 

E&cts  of  the  Intestate,   both  in  India  and  in   this  himforAsseU 
Country,  which  had  been  possessed  by  Fairlie,  and  that  ^^t^wellasin 
Fairlie  might  be  decreed  to  pay,  to  the  Plaintiff,  as  the  thi8Coantry,ina 
sole  Legal  Personal  Representative  of  the  Intestate,  what  hi*m  M*Pe^n^i 
ahould  be  found  ooming  from  him  on  the  taking  of  the  Representative 
Account,  and  might  also  be  directed  to  deliver,  to  the  ®°^y  ^^  ^®  ^°" 
Plaintiff,  as  such  Personal  Representative,  such  parts  of  which  the  other 
the  Intestate's  Effects  as  were  then  in  his  possession  or  nextof  Kin,  who 

power,  and  to  transfer,  to  the  Plaintiff,  as  such  Personal  7*5®  '®**^®'*^  ^f 
^  inata,  were  not 

Representative,  a  certain  Sum  of  Camatic  Stock,  part  Parties. 
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of  the  Intestate's  Estate.    After  the  cause  was  at  issue, 
Fairlie  died :  and  the  Plaintiff  revived  the  Suit  against 
Sahwlakds    ^^^  Defendants  Innes  Sf  Clark  his  Executors. 


IUHBS. 


Mr.  Pepys  and  Mr.  ColUnson  for  the  Plaintiff. 

The  SolicUor^General  and  Mr.  Wakefield  for  the 
Defendants : 

The  Bill,  as  it  now  stands,  is  filed,  by  the  Plaintiff, 
in  the  character  of  Personal  Representative  only  of  the 
deceased,  and  not  in  that  character,  and  as  one  of  the 
next  of  Kin  also ;  and,  therefore,  he  is  not  entitled  to 
sue  for  an  account  of  the  Assets,  of  the  deceased, 
possessed  by  Fairlie,  in  India,  but  only  of  the  Asseta 
possessed  by  that  gentleman  in  this  Country.  The 
Plaintiff  could  not  have  compelled  Fairlie  to  account 
for  the  Assets  possessed  in  India,  unless  he  had 
filed  his  Bill  as  one  of  the  next  of  Kin  of  the  deceased, 
and  made  the  other  next  of  Kin  parties.  Although 
the  Court  should,  in  this  Suit,  decree  an  Account  to  be 
taken  of  the  Assets  possessed  under  the  Madras  ad- 
ministration, a  similar  Bill  may  be  filed  by  the  other 
next  of  Kin,  and  then  the  Defendants  will  be  decreed 
to  render  the  Account  a  second  time. 

The  Vice-chancellor  said  that,  if  Fairlie  had  brought 
any  of  the  Intestate's  Assets  from  India  to  this  Country, 
the  Plaintiff  would  clearly  be  entitled  to  have  an 
Account  taken  as  to  them ;  and  that  the  taking  of  that 
Account  would,  incidentally,  make  it  necessaiy  to  have 
an  Account  taken  of  all  the  Assets  possessed  by  Fairlie 
or  his  Agents  in  India. 
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HANBURY  V.  KIRKLAND.  ,829. 

36th  Nov. 

ijY  an  Indenture,   dated  the  ist  of  June  1818,  and        * 

made  between  J.  Jones  and  P.  Bartlett,  of  the  first  Cestui  qve  Trust. 

part,  Capel  HofAury,  Esq.  of  the   second  part,  Ellen  

Hanbury,  then  Ellen  Franklin,  Spinster,  of  the  third  riaw^a^Sum  of 
part,  and  N.  Kirkland,  A.  George  Milne  and  Charles  Stock  was  set- 

Kaye,  of  the  fourth  part,  (being  the  Settlement  previous  ^^^  ^^^  ^®    ^ 
1  -  >-i      .  ^»     .  .1    -n«     -I  .    -.'TT-*.       separate  use  of 

to  the  marriage  of  Copei  Hanbury  with  Ellen  his  Wife),  ^he  Wife  for 

it  was  declared  that  Kirkland,  Milne  and  Kaye  should  life,  remainder 

stand  possessed  of  the  Sums  of  7^4.00  /.  Navy  5  per  Cent  ^^J  jj^^  ^^^ 

Annuities,  and  100  2.  Three  per  Cent.  Consolidated  An-  mainder  for 

unities,  which  shortly  before  had  been  transferred  into  ^^®'J'  ^hildren, 

-^  with  Power  to 

their  names,  upon  Trust,  after  the  solemnization  of  the  change  Securi- 

marriage,  to  suffer  those  Sums  of  Stock  to  remain  in  their  ^*«®  ^^^  consent 
then  state  of  investment ;  or,  with  the  joint  consent  in  Dividends  on 
writing  of  Mr.  and  Mrs.  Hanbury  during  their  joint  the  Stock  being 

lives,  and,  after  the  decease  of  either  of  them,  with  the  ^^^^^^  p^ 
'  -  the  Trustees  in 

like  consent  of  the  survivor,  and^  after  the  decease  of  whom  the  Hus- 
the  survivor,  then  at  the  discretion  of  the  Trustees  for  ^*P^  *"d  Wife 
the  time  being,  to  sell  and  dispose  of  the  said  Sums,  or  ^^^^  and  who  ' 
either  of  them,  or  any  part  thereof;  and  to  lay  out  and  with  his  Part- 
invest,  the  Monies  to  arise  by  such  Sale,  in  the  names  "®">/^^  .their 

J  ^  Sohcitor,  in- 

of  the  Trustees  for  the  time  being,  in  the  Public  Funds,  formed  his  Co- 

or,  at  interest,  upon  Government  or  real  Securities  in  Eng-  Trustees  that  he 
land  or  Wales^  and  from  time  to  time,  with  such  con-  tunity  of  imrest- 
sent  in  writing,  or  at  such  discretion  as  aforesaid,  (as  ing  the  Property 
the  case  might  be)  to  alter,  vary  and  transpose  the  *"^»*^®'^g® 

Trust-monies  so  to  be  laid  out,  and  the  Stocks  and  and,  with  the 

consent  of  the 
Husband  and  Wife,  requested  his  Co-Trustees  to  execute  a  Power  of 
Attorney  to  enable  him  to  sell  the  Stock,    The  Co-Trustees,  without 
inquiring  into  the  matter,  complied :  the  Trustee  sold  the  Stock  and 
absconded.    Held  that  the  Co-Trustees  were  liable.  A^^^*^  9S^,  /<^«^^^. 

Vot.  III.  T  -^'^^• 

//z 


^€*,ny. 


«i^^^^u«^^«^./^4^-f''«^ 


k 
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1839.         Securities,  in  or  upon  which  the  same  should,  for  the 

"^        ^        '     time  being,  be  laid  out,  for  or  into  other  Stocks  or  Secu- 

H  AX  BURT      i^^jgg  ^f  ^i^g  jjjj.^  nature ;  and  it  was  declared  that,  sub- 

y.  ject  and  without  prejudice  to  the  several  Trusts  aforesaid, 

A I  w  K  LA  N  n* 

the  Trustees  should  stand  possessed  of  the  Trust-monies, 
Stocks  and  Securities,  upon  Trust,  during  the  joint  lives 
of  Mr.  and  Mrs.  Hanburyj  to  pay,  the  Interest  and 
Dividends  thereof,  to  Mrs.  Hanbury^fot  her  separate  use; 
and,  after  the  decease  of  either  of  them,  upon  Trust  for 
the  survivor  of  them,  for  life ;  and,  after  the  decease  of 
the  survivor,  upon  Trust  for  the  Child  or  Children  of  the 
marriage.  And  the  Trustees  were  empowered,  during 
the  joint  lives  of  Mr.  and  Mrs.  Hanbury,  upon  their 
appUcation,  to  advance  and  lend,  to  Mr.  Hanbury, 
any  part  of  the  Trust-monies  not  exceeding  i,goo/. 
upon  the  security  of  his  Bond.  And  it  was  declared 
that  the  Trustees  should  be  charged  for  such  Monies 
only  as  they  respectively  should  actually  receive  by 
virtue  of  the  Trusts,  notwithstanding  their  giving  or 
signing,  or  joining  in  giving  or  signing  any  Receipt  or 
Receipts,  for  the  sake  of  conformity ;  and  that  any  one 
or  more  of  them  should  not  be  answemble  or  account- 
able for  the  other  or  others  of  them,  or  for  involuntary 
Losses. 

This  Settlement  was  prepared  by  Messrs.  Kaye, 
Freskfield  8^  Kaye,  who  were  Mrs.  Hanbury*^  Solicitors : 
and  Mr.  Charles  Kaye  had  become  one  of  the  Trustees, 
at  the  request  of  the  friends  of  Mrs.  Hanbuty;  and 
after  the  marriage  he  received,  for  her,  the  Dividends 
on  the  Stock,  and  he  was  the  person  in  whom  she  and 
her  Husband  principally  confided  and  communicated 
with,  in  all  matters  relating  to  the  Trust-property. 

Soon  after  the  marriage,  the  1 ,500  /.  was  raised  under 
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the  power  in  the  Deed,  and  lent  to  Mr.  Hahbury.  The 
whole  of  the  loo/.  Three  per  Cents,  and  part  of  the 
7,400/.  were  sold  for  that  purpose;  and  in  1822  the 
remainder  of  that  Sum  was  concerted,  by  Act  of  Parlia. 
ment,  into  6^59 1.  %$.  'jd.  New  4  per  Cents. 
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iSsg. 

^ y ' 

Hanburt 

V. 
KlSKLAVD. 


In  consequence  of  the  redaction  of  the  Income  of  the 
Tmsi-propertyf  caused  by  this  conversion,  it  was  ar- 
ranged between  Mr.  Hanbufy,9jid  Mr.  C.  Ktgfe  that  the 
Stock  should  be  sold,  alid  the  Money  laid  out  on 
Mortgage :  and,  on  the  8th  of  July  1822,  Mr.  Hanbuty 
wrote  to  Mr.  Milne  as  follows :  "  Mr.  Kaye  has,  in 
the  kindest  manner,  undertaken  to  lend  out  the  Trust- 
money,  on  MortgagCi  at  5  per  Cent.  As  this  will  be  a 
▼ery  great  object  for  us  to  accomplish,  I  shall  take  it 
exceedingly  kind  if  you  will  second  his  ideas  on  the 
subject.  Mrs.  Haubury  unites  with  me,  &c.''  On  the 
2d  of  August  1822,  Mr.  C.  Kaye  wrote  a  Note,  to  Mr. 
KirUand,  stating  that  he  then  had  an  opportunity  of 
investing  the  Trust-property  upon  good  Landed  Secu- 
rity, at  5  per  Cent. ;  and  that,  as  the  Settlement  em* 
powered  the  Trustees  to  lend  the  Money  on  such 
Security,  he  had  had  a  Power  of  Attorney  taken  out^ 
from  Mr.  Kirldand  and  Mr.  Mibuj  to  himself,  so  that 
the  transfer  might  be  made  on  the  Security  being 
completed,  which  would  be  done  by  Monday  or  Tues- 
day then  next:  and  Mr.  Kaye  then  requested  Mr. 
Kirkland  to  execute  and  return  the  Power,  if  Mr.  Ktrk- 
land  concurred,  with  him  and  Mr.  Milne,  in  the  pro-, 
posed  arrangement.  Mr.  Kirkland,  accordingly,  exe- 
cuted the  Power  of  Attorney,  and  returned  it  to  Mr. 
Ki^e.  On  the  6th  of  August  1822,  Mr.  Kaye  sold  out 
the  Trust-stock,  and  applied  the  proceeds  to  his  own 
use,  but  b^  continued  (until  some  time  in  the  year 

T  2 


208 
i829« 

^^ s ' 

Hakbury 

V. 
KiRKLAKD. 
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1^25,  when  he  absconded),  to  pay  to  Mr.  and  Mrs. 
Hatibury  the  amount  of  the  DWidends,  aa  if  the  StodL 
had  remained  unsold.  In.  1823,  Mr.  ffonitiry  wrote,  to 
Mr.  Kaye^  to  inquire  if  he  had  procured,  or  was  likely 
to  procure  an  eligible  Mortp^age  for  the  Trasi^ftiad: 
to  which  Mr.  Kaye  replied  that  he  had  fSuled  in 
obtaining  the  Mortgage  that  he  had  had  in  Tiew,  but 
was  still  in  hopes  to  invest  the  Trust-fond  on  anothei' 
security  equally  desirable. 

Hie  Bin  waa  filed,  by  Mr.  and  Mrs.  Hanbury  and 
their  infant  Child,  against  Mr.  Kirkbmd,  Mr.  Milne  and 
Mr.  Kaye,  (who  was  out  of  the  jurisdiction  of  the 
Court).  It  prayed  that  the  execution  of  the  Power  of 
Attorney  and  the  Sale  of  the  Stock,  might  be  declared 
a  breach  of  trust  by  the  Defendants,  and  that  they 
might  be  decreed  to  replace  the  Stock. 

JAr.Kmght  and  Mr.  Wakefield  for  the  Plaintiffs : 

Mr.  and  Mrs.  Hatdmry,  in  consequence  of  the  reduo* 
tion  in  their  Income  that  took  place  in  182a,  expressed 
a  wish  to  have  the  Stock  sold,  and  the  proceeds  laid 
out  on  a  Mortgage.  There  ended  their  privity  to  the 
transaction.  In  182a  Mr.  Kaye  transmitted  a  Power  of 
Attorney^  to  his  Co-trustees,  to  enable  him  to  sell  out 
the  Stock :  they  executed  it  and  sent  it  to  Mr.  Kaye. 
He,  without  a  Mortgage  being  obtained,  sold  out  the 
Stock,  and  pocketed  the  Money.  This  his  Co^trustees 
enabled  him  to  do;  and  they,  therefore,  have  been 
guilty  of  a  breach  of  trust.  Chambers  v.  Minclm{a% 
Lord  Shipbrook  v.  Lord  Hinchmbrook(b). 


(a)  7  Ves.  186. 

(6)  11  Vea.  952,  and  16 


Ves.  477.- 
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The  SolieUor^General  aad  Mr»  Beames,  for   the 
Defendant  Kirkland : 

In  this  case  the  misfbrtuiie  originated  in  th^  conduct 
o[Hanlmiy  binwdf.    He  continued  to  receire  the  Divi* 
dendfi   without  making  any  communieation  either  to 
Mr.  Kirkland,  or  to  Mr.  ATtAie.    The  execution  of  the 
Power  of  Attorney  was  justified  and  required  by  the 
Settlement    The  Letter  of  the  8th  of  July  1 822,  shows 
that  the  Husband  and  Wife  required  the  Securities  to 
be  changed.    Is  then  a  Trustee  to  be  made  responsible 
because  an  act  which  he  has  lawfully  done  has  ted  to 
a  Loss  ?    Massey  ▼.  Banner  (c)*     There  is  00  Case  in 
tiie  Books  that  comes  up  to  this.    There  is  no  Case  in 
which  a  Trustee  has  been  hdd  to  have  committed 
a  breach  of  Trust,  except  where  an  act  has  been  impro- 
perly done  by  him.    If  all  the  Trustees  had  gone  to  the 
Bank,  and  sold  out  the  Stock,  one  of  them  only  could 
have  received  the  Money.    There  must  be  some  interval 
between  the  receipt  and  the  payment  of  the  Money.    If 
Kaye  had  received  it  for  the  purpose  of  paying  it  to  the 
Mortgagor,  his  Co-trustees  would  have  been  discharged. 
He  was  the  Solicitor  of  the  Parties,  as  well  as  one  of 
their  Trustees.    The  Cases  that  have  been  cited  for  the 
Plaintifis,  relate  to  Executors.    Now  there  is  this  dis* 
tinction  between  Executors  and  Trustees :  each  Execntor 
may  do  an  act;  and  if  they  join,  they  do  so  without 
bccasbn :  but  Trustees  must  all  join  in  the  act.    There 
has  been  no  wilful  default  on  the  part  of  the  Defendants, 
and  therefore  they  are  protected  by  the  clause  of  In- 
demnity, in  the  Settlement.    There  was  no  breach  of 
Trust,  until  after  the  Stock  had  been  sold. 
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Mr.  Fepys  and  Mr.  Walker  for  the  Defendant 
Milne : 

The  Settlement  authorises  the  Trustees  to  change  the 
Securities  with  the  consent  of  Mr. .  and  Mrs.  Hanhury. 
Mr.  Kmfe  was  their  Solicitor  and  Agent:  and  therefore 
in.dealing  with  him,. we.  were,  in  fact,  dealing  with  the 
Principals.  The  Note  from  Mr.  Kaye  to  Mr.  Kirkkmd, 
and  the  Letter,  of  the  8th  of  July  1822,  from  Mr.  Hmi- 
iury  to  Mr.  MilnCp  were  a  sufficient  consent  in  writing 
within  the  terms  of  the  Settlement.  That  Letter  cleaiiy 
manifests  Mrs.  Hanbury*B  concurrence  in  the  proposed 
change  of  Securities.  Any  writing  emanating  from  the 
parties^  would  have  been  sufficient  to  authorise  the  Trus- 
tees to  change  the  Funds  :  it  was  not  required  that  the 
writing  should  be  under  the  hands  of  the  Husband  and 
Wife.  Bacon  v.  Bacon  {d).  Mr.  Kaye,  their  Agent, 
informed  the  Trustees  that  a  specific  Security  was  in 
contemplation,  and  that  it  would  be  completed  by  the 
Monday  or  Tuesday  following :  and,  as  the  Trustees  had 
an  authority  in  writing  to  vary  the  Funds,  they  are  dis- 
charged from  all  liability.  .  Mr.  Kaye  had  received  the 
Dividends  on  the  Stock  and  paid  them  to  the  Plaintifi ; 
and  the  Trustees  were  therefore  justified  in  supposing 
that  he  received  the  Interest  on  the  Mortgage:  and  con- 
sequently .there  .was  nothing  to  lead  to  the  discovery  that 
the  Money  had  not  been  laid  out  on  the  Mortgage. 
Confidence  must  be  placed  in  some  one.  Here  the 
party  trusted  was  the  Solicitor  to  the  Trustees.  Be- 
cause they  trusted  him,  can  they  be  said  to  have  been 
guiUy  of  culpable  negligence ;  and  unless  that  is  made 
out  these  Defendants  cannot  be  made  responsible.  If 
a  Fund  is  placed  in  the  control  of  one  of  the  Trustees, 

(rf)  5  Ves.  331.    /s^^^/^.^^^. 
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yet  if  that  act  is  done  in  the  proper  execution  of  the 
Tmst,  the  party  is  not  liable :  Ex  parte  Gr^gm  (e).    In 
Chambers  ▼.  Miachin,  a  Decree  had  been  made  for  the 
administration  of  the  Assets,  and  the  Sale  of  the  Stock 
was  not  required  for  the  purposes  of  the  Trust.    I  n  Lord 
Shipbrook  v.  Lord  Hinchinbrook  the  Co-executor  had 
a  large  Balance  in  his  hands,  which  was  amply  sufficient 
for  an  the  purposes  of  the  Trust.   In  Brice  v.  Stokes  (f) 
a  Trustee  was  charged,  because,  after  the  Money  had 
been  received  by  bis  Co-trustee^  he  permitted  it  to  re- 
main in  his  hands  in  a  long  course  of  misapplication. 
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The  Vicb-Chancellor: 

The  Trustees  in  this  case  have  been  guilty  of  most 
culpable  negligence. 

In  July  1822,  Mr.  Hanbury  writes  a  Letter  to  Mr* 
Milne,  in  which  he  says :  '^  Mr.  Kaye  has  in  the  kindest 
manner,  &c."    Upon  the  receipt  of  this  Letter,  it  was 
the  duty  of  the  Trustees  to  inquire  what  was  the  in- 
tended Security,  and  who  was  to  be  the  Mortgagor. 
But  they  did  not  bestow  a  thought  upon  the  subject. 
Then  comes  the  Note,  of  the  f  d  of  August  1822,  from 
Kaye  to  Kirkland,  in  which    he  says  that  be  has  an 
opportunity  of  investing  the   Trust-stock  upon  good 
Landed  Security,  and  requests  Mr.  Kirkland  to  execute 
the  Power  of  Attorney,  to  enable  him  to  make  the 
Transfer,  on  the  Security  being  completed,  which  might 
be  done  by  the  Monday  or  Tuesday  following :  and  the 
Trustees,  without  further  inquiry,  without  exercising  a 
single  act  of  discretion,  execute  the  Power  of  Attorney. 
It  appears  that  Mr.  and  Mrs.  Hanbury  never  could  have 


(f)  2  Glyn  &  Jam.  114. 


{/)  11  Ve8.3i9* 
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known  that  the  Sale  had  taken  place,  because  they 
continaed  to  receive  the  Dividends  as  before. 


If  this  Case  is  to  be  decided  by  the  rule  laid  down  ii^ 
Brice  ▼•  Stoket,  that  rule  would  condemn  the  Trustees : 
for  they  have  taken  no  care  of  the  Property. 

This  case  is  unlike  Bacon  v.  Bacon:  for  there  the 
Executor  to  whom  the  application  was  made,  knew  that 
there  were  Debts  owing  to  Persons  living  in  Kirb^% 
neighbourhood :  that,  therefore,  was  a  good  sybslratum 
of  fact  on  which  he  might  exercise  his  discretion.  In 
Ex  parte  Griffin,  the  Assignee  was  justified  in  what  he 
did,  by  the  necessity  of  the  case.  Here  there  is  no 
substratum  of  fact  upon  which  these  Trustees  can  rely. 
They  took  for  granted  the  representation  made  to  them 
by  Kaye,  who  was  not  their  Solicitor,  but  was  the 
Solicitor  of  Mrs.  Hanbury. 

I  am,  therefore,  of  opinion,  that  the  Trustees  have 
been  guilty  of  most  culpable  negligence ;  and  it  is  my 
duty  to  decree  that  they  do  re-invest  the  Stock,  and 
account  for  the  Dividends  since  the  last  payment,  and- 
pay  the  Costs  of  the  Suit 
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WOOD  V.  BEADELL.  1899. 

A  ,        ,  .^     10th  November* 

AN  Injunction  was  asked  for  in  the  Prayer  of  the  Bill,     ^        y        ' 

but  not  in  the  Prayer  of  Process :  and,  by  reason  of  that       Practice. 
omission,  an  application,  for  an  Injunction,  made  on  the      Injunction, 
merits  confessed  in  the  Answer,  had  been  refosed ;  but  ;^q  injunction 
the  Plaintiff  had  leave  to  amend,  for  the   purpose  of  was  prayed  for 
supplying  the  omission.    The  Bill  was  amended  accord-  JjJ^  j^y  ^uTwas 

ingly ;  and,  shortly  afterwards,  the  motion  was  renewed,  omitted  in  the 

Prayer  of  Pro* 

Mr.  Pepys  and  Mr.  Wood  appeared  in  support  of  j^^'^jj^  ^ 

the  motion.  Motion  for  an 

Injunction  was 

Mr.  Knight  and  Mr.  PoHsson  opposed  it,  and  said  j^^^  ^*^  ^^^ 

that,  as  the  Bill  had  been  amended,  the  Plaintiff  was  to  amend.    The 

not  entitled,  accordinfic  to  the  practice  of  the  Court,  to  r  ,  ^"^^  accord- 
'  — &  r  '        mgly  amended, 

move  for  an  Injunction,  until  the  time  for  answering  the  and  on  the  I^ 
amended  Bill  had  expired :  that,  if  the  Court  was  bound,  ^on  being  re- 

DfiWed    it  W8S 

in  this  case,  to  inquire  into  the  materiality  or  imma-  qWected  that  the 
teriality  of  the  Amendment,  the  same  duty  would  be  Application 
imposed  upon  it,  in  every  case  similarly  circumstanced  :  ^^"!f\°®^  ^  ^ 
but  that,  if  the  materiality  of  the  Amendment  was  to  be  time  for  answer* 
taken  into  consideration,  none  could  be  more  important  i°.S  ^^  amended 
than  that  which  converted  a  Bill  not  praying  an  Injunc-  ^^^  ^^  o^ecSn 
tion,    into  a    Bill    which   did    pray    for    that  Writ,  was  over«ruled. 
Norris  v.  Kefmedy  (a) ;  James  v.  Downes  (6);   Vipan  v^ 
Mortlock  (c) ;  Savory  v.  Dyer  (rf). 

The   Vice-chancellor  said,  that  this  Case  was  dis- 
tinguishable   from  the  Cases   that  had    been    cited ; 

(a)  11  Ves.  565.  (b)  18  Ves.  522. 

(c)  2  Mcr.  476.  (cO  Amb.  70. 
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because  the  Injunction  waB  prayed  for  in  the  orif 
Bill,  and  the  jonly  alteration  that  had  been  made  in  it, 
was  the  insertion  of  a  Prayer  for  that  Writ  in  the 
Prayer  of  Process :  and  that,  therefore,  he  should  hear 
the  Motion  on  the  merits. 


1899. 
lokh  December. 

Practice, 
dmstmction  of 
16M  Order. 

I>eieDdant 
moved  to  dis- 
mias.    Plaintiff 
undertook  to 
fcpeed.    There 
was  time  suffi- 
cieut  tp  file  a 
Replication 
on  the  same 
day :  but  none 
was  filed  till  the 
next  day:  Held 
that  the  Defend- 
ant was  entitled 
to  draw  np  the 
Order  of  Dis- 
missal. 


ALLEN  ««  WILLBS. 

In  this  Case  the  Defendant's  Counsel  had  moved  to  dis- 
miss the  Bill  for  want  of  prosecution.  The  Plaintiff  1^ 
peared,  by  Counsel,  upon  the  Motion,  and  undertook  to 
speed  the  Cause.  There  was  sufficient  time  to  file  a  Repli- 
cation on  the  day  on  which  the  Motion  was  made ;  but  no 
Replication  was  filed  until  the  following  day.    The  ques- 

• 

tion  was,  whether  that  proceeding  had  been  taken  within 
the  time  priascribed  by  the  16th  of  the  New  Orders. 


The  Vke-ChanceUar  said,  that  the  word  "  forthwith'' 
in  that  Order,  meant  as  soon  as  could  be  done,  adverting 
to  the  state  of  circumstances :  and  that  if,  in  this  Case, 
the  Replication  had  been  filed  on  the  day  on  which  the 
Motion  was  made,  it  would  have  been  done  within  suffi- 
cient time :  but  that,  as  there  was  time  to  file  it  on  that 
day,  but  the  Plaintiff  neglected  to  take  that  step  until 
the  day  following,  the  Defendant  was  entitled  to  draw 
up  an  Order  to  dismiss  the  Bill. 
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LOVELL  v.  KNIGHT.  1839. 

16th  &  i8ih 

J>Y  an  Indenture  dated  the  agth  of  Augnrt  l8t&  and  « y       *# 

made  between  Jlfoiy  Jert^  Lovett,  then  itfory  Saibr^         P^wer. 
Spinster,  since  deceased,  of  the  first  part,  the  Plaintiff,  ^7* 

Nicholas  Jeney  Lovellg  of  the  second  part,  and  the  ^^Qm^Q  bavins 

Defendants,  William  Knight  and  John  Till  Adam  and  Dower  to  appoint 

Thama$  Jordan,  since  deceased,  of  the  third  part,  (being  g^^^^^** 

the  Settlement  madepreviously  to  the  marriage  between  WilUeaecmtod 

the  Plaintiff  and  Mary  Sadler)  she  assigned,  to  Knight,  «nd  attested  as 

Adam  and  Jordan,  their  Executors,  Administrators  and  j^^^^  but  noT 

Assigns,  certain  pieces  of  Ground,  Messuages,  Tene*  referring  to  it, 

ments  and  BuUdings  situate  in  the  City  of  Bristol  and  ^J^^/'^g 

the  Suburbs  thereof,  and  then  vested  in  her  for  the  re*  whole  of  her 

sidue   of   several  long  terms  of  years.    And  it  was  Property  both 

Real  snd  Per- 
declared  that,  after  the  marriage,  the  Trustees  should  ^q^]^  ^q^  wYislU 

stand  possessed  of  the  Premises  so  assigned,  and  also  soever  she  might 
of  2,000;.  Three  per  Cent  ConsoUdated  Bank  Annui-  g|JJ^!  ^^y 
ties,  which  had  been  transferred  by  Mrs.  Lovett  into  not  to  be  an 
the  names  of  the  Trustees,  in  trust,  for  her  separate  use,  Execution  of 
and,  after  her  Decease,  upon  trust,  during  the  life  of  ^^^;^^  ^  dtpjuc^^ 
the  Plaintiff,  to  pay  the  Rents,  Dividends  and  Income  ^^xy^^  f/^//6. 
thereof  to  him ;  and,  after  the  decease  of  the  survivor,  in 
trust  for  the  issue  of  the  marriage,  at  the  usual  periods, 
and  in  default  of  such  'issue,  and  if  Mrs.  Lovelt  should 
survive  her  husband,  then  in  trust  for  the  Executors, 
Administrators  and  Assigns  of  Mrs.  Lovell,  as  part  of 
her  Personal  Estate ;  but  if  she  should  depart  this  life 
in  his  lifetime,  then  upon  and  for  such  trusts,  intents 
and  purposes,  and  with,  under  and  subject  to  such 
powers,  provisos  and  declarations  as  she,  notwithstand- 
ing her  coverture,  by  her  last  Will  and  Testament,  in 
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writing,  or  any  writing  in  the  nature  of  a  Will,  or  any 
Codicil  thereto,  to  be  by  her  signed  and  published  in 
the  presence  of  and  attested  1)y  two  or  more  credible 
witnesses,  should,  from  time  to  time,  direct  and  ap- 
point, and  in  default  of  such  direction  or  appointment, 
in  trust  for  her  next  of  Kin. 


Mrs.  Lovell  made  her  Will,  dated  the  isth  of  Jane 
i8s6,  which  was  signed  and  published  by  her  in  the 
presoice  of  and  attested  by  three  witnesses ;  and  was 
in  the  words  following:  *'  This  is  the  last  Will  and 
Testament  of  me  Maty  Jersey  Lavell,  wife  of  Nicholas 
Jersey  Lovell,  Surgeon.  I  give  and  bequeath,  to  my 
dtarest  Husband,  Nicholas  Jersey  Lovell,  the  whole  of 
my  Property,  both  Real  and  Personal,  and  whatsoever 
I  may  possess  at  the  time  of  my  Decease,  the  whole  to 
be  given  up,  immediately,  to  my  Husband,  his  Heirs, 
Executors,  Administrators  and  Assigns,  to  and  for  his 
atid  their  own  use  absolutely :  and  I  appoint  my  dearest 
Husband  as  his  own  Executor  of  this  my  last  Will.** 

• 

Mrs.  Lovell  died  in  July  1826.  The  only  issue  of 
the  marrii^e  was  a  Daughter,  who  died  the  day  after  her 
birth ;  and  therefore  did  not  become  entitled  to  a  vested 
interest  under  the  Settlement. 


The  Bill  was  filed  by  Mr.  Lovell,  against  the  surviv- 
ing Trustees  of  the  Settlement  and  some  of  Mrs.  LovelTs 
next  of  Kin :  and  it  prayed  that  the  Plaintiff  might  be 
declared  beneficially  entitled  to  the  Leasehold  Premises 
and  Bank  Annuities  for  his  absolute  use,  either  as  an 
Appointee  named  in  the  Will,  or  as  the  Husband  and 
Personal  Representative  of  Mrs.  Lovell;  and  that,  if 
neceissary,  the  Will  might  be  declared  to  be  a  vali^  exe^ 
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cbtion  of  tfae  general  power  of  appbmtmmt  by  WUl^ 

given  and  resenred  to  her  by  the  Settlement,  and  that 

the  suryiving  Trustees  might  be  decreed  to  transfer  and        Lov^^t 

assim  the  Leasehold  Premises  and  Bank  Anhuifies  to       ^ 

the  Plaintiff,  for  his  absolute  use. 

The  only  Property  liable  to  be  affected  by  the  Will, 
consisted  of  the  Leasehold  Premises  and  Funds  onn- 
prised  in  the.Settlement»  and  ofthe  Sum  of  112^  i8#.  gi./^/^^  ^^f-^^^ 
or  thereabouts,  which  at  the  time  of  Mrs,  LovelPs  De-  ^' 
cease,  was  in  the  hands  of  or  due  and  owing  to  the 
Trustees  of  the  Settlement,  on  account  of  the  Rents 
and  Dtridends  of  the  Property  ccnnprised  therein,  but 
in  trust,  neTertfaeless,  for  the  sepairate  use  of  Mrs.  Xo- 
veil;  which  Sum  was  paid  to  the  Pkdntiff,  but  was 
not  sufficient  to  pay  the  Debts  due,  ftom  Mrs.  Lovell, 
on  account  of  her  separate  Estate  at  the  time  of 
her  decease:  which  Debts  he  had  since  paid  and  dist 
charged. 

The  Solicitor-General  and  Mr.  Knightf  for  the  Plain- 
tiff: *  '' 

r 

The  Testatrix,  being  a  married  woman,  could  have  no 
power  of  disposition,  except  under  the  Settlement,  and 
therefore  it  is  clear  that,  when  she  made  her  Will,  she 
intended  to  exercise  the  Power  given  to  her  by  the  Set- 
tlement. That  Instrument  was  made  a  short  time  only 
before  the  Will.  If  a  Testator,  having  Leasehold  Es- 
tates only,  devises  *'  his  Freehold  Estates,"  the  Lease- 
holds will  pass.  This  Lady  clearly  intended  to  dispose 
of  the  Property  which  was  subject  to  the  Power;  and, 
therefore,  although  she  has  made  a  mistake  in  the  de- 
scription of  the  Property,  the  Will  must  be  held  to  be 
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an  execution  of  the  Power.    Standai  ▼.  Standen  (a) ; 
Wallop  ▼•  Lord  Porttmouth  (jb). 

Mr.  Rose,  Mr.  Kmderdey  and  Mr.  Haldane,  for  the 
Defendants*  the  next  of  Kin  of  Mrs.  Lovett : 

The  Courts  never  hold  a  Will  to  be  an  execution  of  a 
Power,  unless  it  either  refers  to  the  Power,  or  to  the 
/  yy^ff/P"^P^^  expressly,  or  some  part  oS  it  would  be  inopera* 
l^ffjls  ^.  ^  ^  tive  unless  it  were  held  to  bean  execution  of  the  Power. 
*  Nothing  can  be  more  general  than  the  Bequest  is  in' this 
Case.  Although  the  Testatrix  was  a  ftmit  coverte,  yet 
she  might  have  had  other  Property  settled  to  her  sepa- 
rate use.  She  had  no  Real  Estate,  and  she  had  Per* 
sonal  Property  which  was  not  subject  to  the  Power, 
namely,  the  112/.  i8«.  gd.  Jones  ▼.  Curry  (c); 
Webb  ▼•  Bonnor  (d);  Jones  ▼•  Tucker  (e);  Doe  ▼• 
Eoake  (f).  The  Will  refers  to  all  the  Property  that 
the  Testatrix  might  be  possessed  of  at  her  Death,  and, 
therefore,  it  relates  to  all  the  Property  that  the  Testatrix 
might  afterwards  acquire ;  Hoste  ▼•  Blackman  (g). 

The  SoUdtor^General,  in  reply,  said  that  the  Will 
was  not  a  disposition  of  Savings,  but  of  Capital,  and 
he  referred  to  Forbes  ▼.  Ball  (h);  and  added  that  the 
case  of  Doe  v.  Roake  had  been  overruled,  both  in  the 
King's  Bench  and  House  of  Lords  (1). 

(a)  2  Ves.  jun,  589,  and  6  Bro.  P.  C.  193. 
(h)  Sugd.Pow.  5th  Edit.  Appendix  No.  11.  p.  762.    See 
also  Walker  v.  Mackie»  4  Russ.  76,  and  Grant  v.  Lynam,  ibid. 
S92. 

(c)  1  Swanst  66.  (d)  1  Jac.  &  Walk.  35s. 

(e)  3  Mer.  533.  (/)  a  Bing.  497. 

(g)  Madd.  &  Gdd.  190.  (A)  3  Mer.  437. 

(i)  5  B.  &  C.  780 ;  and  6  Bing*  475*  . 


CASE«   IN   CHANCERY. 

The  Vics-Chancbllob  : — 

In  this  Case,  the  qaestion  before  me  is^  whether^  by  the 
Will  of  Mrs.  Jersey  LoveU,  her  interest  in  the  Property 
which  she  had  a  Power  of  appointing  by  virtue  of  her 
Marriage  Settlement,  passed.  By  the  Settlement,  cer- 
tain Leaseholds  for  terms  of  years  were  assigned,  to 
Trustees,  in  trust  for  her  separate  use,  and  then  in  trust 
for  her  Children ;  and,  in  default  of  Children,  'she  had 
a  goieral  Power  of  Appointment,  which  was  to  be  ex- 
ercised by  a  Win,  or  any  Codicil  thereto,  to  be  by  her 
signed  and  published  in  the  presence  of,  and  attested  by 
two  or  more  credible  Witnesses.  The  Instrument  which 
she  made  was  in  these  words :  "  This  is  the  last  Will 
and  Testament  of  me  Maty  Lavett/*  (describing  herseff 
as  the  Wife  of  Nicholas  Jersey  Lovett).  **  The  whole  of 
my  Property,  See.  Sec.''  And  that  Will  was  signed  by 
her  and  attested  by  three  Witnesses.  The  question  then 
is  whether,  upon  this  Instrument,  I  am  authorized  to 
hold  that  the  Lady  has  executed  her  Power  of  appoint- 
ing, as  to  the  Leaseholds  for  years. 

It  was  argued  that  I  was  authorized  to  come  to  that 
decision,  by  the  authority  of  Standen  ▼.  Standen,  and 
WaUop  ▼•  Lord  Portsmouth.  There  the  power  extended 
to  appoint  money  which  should  arise  from  the  sale  of 
Real  Estate,  which  Real  Estate  had  never  been  sold,  but 
remained  to  be,  and  was  enjoyed  as  Real  Estate :  and 
it  was  decided  that  the  words  '*  Real  Estate''  used  by 
the  Persons  having  the  Power,  should  be  held  to  refer  to 
that  which  was  de  facto  Real  Estate,  although,  in  the 
contemplation  of  a  Court  of  Equity,  it  was  substantially 
Personal  Estate :  and  it  was  said  that  the  decisions  in 
those  two  Cases  bear  upon  the  present  Case;  and  that 
the  Testatrix  having  used  the  expression  **  Real  and 
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Personal  Property >"  the  Coort  is  at  liberty  to'  hold 
that,  by  Real  Property,  she  meant,  not  that  which 
was,  in  fact,  real,  according  to  the  general  meaning 
of  the  term,  but  that  which  savoured  of  the  realty : 
in  other  words,  that  Real  Estate,  as  opposed  to  Personal 
Property,  might  be  held  to  mean  Chattels  Real. 

Now  it  always  has  appeared  to  me  thai  the  two  Cases 
to  which  I  have  referred^  have  gone  to  the  very  limit  of 
the  Law,  by  giving  to  the  words  ''  Real  Estate"  that 
meaning  which,  under  the  circumstances  of  the  Property 
in  those  two  Cases,  the  terms  would  not  ordinarily  bear. 
But  I  ami  asked  to  go  much  further  in  this  Case,  and  to 
decide  that  where  a  party  evidently  means  to  give  all 
her  Property,  and  has  described  it  as  both  Real  and 
Personal,  I  am,  under  the  term  '^  Real/'  as  opposed  to 
the  word  **  Personal,''  not  to  hold  that  that  which  is 
real  shall  pass,  but  that  which  is  not  real  shall  pass.  It 
appears  to  me  that  that  would  be  doing  a  greater  vio- 
lence to  the  words,  than  was  done  even  in  the  two  Cases 
which  I  have  mentioned. 

The  question,  as  it  appears  to  me,  is  whether  I  can 
take  this  Testamentary  Instrument  to  be  any  thing 
else. than  a  general  Will,  by  the  Testatrix,  mean*^ 
ing  to  dispose  of  all  her  Property  in  general  terms. 
Here  there  is  no  specific  enumeration  of  the  articles  of 
Property  intended  to  be  disposed  of,  but  she  affects  to 
give,  **  The  whole  of  my  Property,  both  Real  and  Per- 
sonal, and  whatsoever  I  may  possess  at  the  time  of  my 
Decease." 

Now  I  do  not  think  that  if  this  person  had  intended 
to  dispose  of  all  her  Property,  more  comprehensive  and 
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geaenal  terms  pould  have  hfion  selected  than  nte  hetfi 
ased :  and  I  apprehend  it  to  be  perfectly  settled  that, 
wherever  a  Will  is  couched  in  siich  terms  as  that«  upon  the 
face  q(  it,  it  appears  to  express  an  iptentbn  to  pass  tb^ 
general  Ph»perty  which  may  belong  to  ih^  Party  making 
the  Win,  such  a  Will  shall  not  be  deemed  an  exeputiofi 
of  the  Power  with  regard  to  any  specific  Property.  In 
the  case  of  Jone$  v*  Cuny,  the  Mtuta^  qf  the  MoU^  in 
giying  Judgment,  says :  **  This  Will  contains  no  words 
which  will  be  without  operation  finless  refeifed  to  the 
Power:  on  tbe  contrary,  the  Testatri:c  uses  tepis  of 
gienerality:  *  All  my  Estate  and  Effects  of  whatey^ 
(denomination/  That  Clause  would  embrace  «dl  her 
Real  and  Personal  Property,  but  would  it  go  beyond 
that?''  In  the  case  of  Webb  y.  Honnor,  the  Party  having 
a  Power  to  appoint  a  certain  portion  of  another  person's 
Estate,  which  was  directed  to  be  laid  out  in  the  Funds, 
made  his  Will,  and,  by  that  Will,  gave  in  these  words  : 
'*  And  as  to  all  and  singular  the  whole  of  my  Personal 
Estate,  consisting  of  Money  invested  in  any  of  the 
Public  Funds,  Household  Furniture,  Plate,  Money, 
Watches,  Trade,  and  all  and  the  whole  of  every  such 
Property,  as  I  may  be  in  possession  of,  or  in  anywise 
entitled  unto,  at  the  time  of  my  decease,  I  do  hereby 
give  and  dispose,  and  bequeath  unto  my  beloved  Wife 
Margaret  Clark."  The  Master  of  the  Rolls,  in  giving 
judgment  in  that  Case,  says :  '*  In  this  Instrument, 
there  is  nothing  to  show  that  the  Testator  meant  to 
dispose  of  anything  but  his  own  Property.  Every  part 
of  it  is  satisfied  by  giving  all  that  he  was  possessed  of. 
He  speaks  of  his  Personal  Estate,  and  every  word  he 
has  used  ties  it  up  to  the  Property  that  then  belonged  to 
himself,  or  that  he  might,  before  his  death,  become 
entitled  to."  And  the  Judgment  was,  that  that  Will 
Vol.  III. 


1899. 
Loyaix 

Kniobt. 


u 


3o'i 


CASES   IN   CHANCERY. 


LOVELL 

Kni&iiT. 


'was  not  an  execution  of  the  Power.  Now^  in  that 
WiU»- there  certainly  were  no  terms  of  reference  to 
Money  in  the  Fands.  In  the  Will  before  me  there  is 
nothing  which,  in  terms,  does  refer  to  Leasehold  Estate 
except  the  very  general  expression  '/  Perscmal  Pro^ 
perty." 


The  Counsel  for  the  Plaintiff  did  not  attempt  to  argue 
that,  by  the  terms  "  Personal  Property"  the  Leasehold 
Estates  would  pass,  but  that  the  Leasehold  Interest 
could  pass  by  the  words  "  Real  Property."  My'opinion 
however,  is  that  that  is  totally  untenable,  and.  the  cotk- 
sequence  is  that  I  must  declare  that  this  Will  is  not  aa 
Execution  of  the  Power.  •  • 
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HODGSON  V.  MURRAY. 

1  HIS  Caae*  as  it  came  before  the  Coiut  upon  a 
Motion  for  an  Injunction,  ia  reported  ante,  2d  VoL 


Hodgson 

V. 

MuaEAT. 


An  application  was  afterwards  made,  to  Lord  LjfmU 
hursi,  C,  to  discharge  the  Vtee-ChanceUor^B  order.  On 
the  31st  of  July  1829,  his  Lordship  delivered  Judgment 
upon  the  application;  and,  after  stating  the  Circum- 
stances of  the  Case,  at  large,  observed  that,  if  the 
facts  alleged  were  true,  the  Equities  they  disclosed 
would  furnish  a  clear  Defence  in  a  Court  of  Law ;  in 
which  the  question  could  be  tried  in  a  much  more 
satisfactory  manner :  and,  upon  that  ground,  his  Lord- 
ship discharged  the  Vice-Chancellor^s  Order. 


END    OF    PART    II. 
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BRADSHAW  v.  BRADSHAW.  1829: 

10th  Dec. 

A  Commission  haying  issued,  in  this  Cause^  for  the        Witness. 
Examination  of  Witnesses,  one  Higgin,  who  had  in  his .  — 

possession  certain   Indentures  of  Lease  and  Release,  -^-^  served 
which  the  plaintiff  proposed  to  prove,  was  served  with  ^uces  tecum  to 
a  mbpctna  duces  tecum,  commanding  him  to  produce  those  produce  a  Deed 
Indentures  before  the  Commissioners.     Higgin  and  the  ||?^^  which  was 
subscribing  Witness  attended  before  the  Commission-  to  be  proved  by 
ers;  the  former,  however,  although  he  had  been  paid  ^^^^^"^^^ 
his  Expenses,  refused  to  produce  the  Deeds,  but  did  he  refased ;  or- 

not  assign  any  sufficient  reason  for  such  refusal.  dered  that  he 

should  produce 
the  Deed  at  his 
Upon  a  Motion,  for   the    Plaintiff,  made  by  Mr.  own  expense ; 

Pepys  and  Mr.  Walker,  and  which  was  opposed  by  Mr.  J^lg^ouW  lit". 
Spence  and  Mr.  Sharpe,  on  the  behalf  of  Higgin,  the  tend  at  hisex^ 
Vice-Ckancellor  said  that  the  sole  question  was  whether  ?^^»  ^^  *^*.^ 
a  sufficient  reason  had  been  assigned  for  the  nonpro-  all  the  other 
duetion  of  the  Deeds:  that  no  sufficient  reason  had  expenses  caused 
been  assigned,   and    that,  therefore,  he  should  order  ^^~^  1^^"^^ ' 
that  Higgin  should  attend  and  produce  the  Deeds  at  ^v^V^^  ^^^ 
his  own  expense,  before  the  Commissioners  named  iu 
Vol.  III.  X 
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the  Commission  issued,  or  to  be  issued,  in  tlie  Cause, 
for  the  Examination  of  Witnesses  :  that  the  sub- 
scribing Witness  also  should  attend,  at  HiggjMs  ex- 
pense; and  that  Higgin  should  pay  the  Costs  of  the 
Order  for  extending  the  Commission  which  was  then 
in  force,  and  of  obtaining  a  renewed  Commission,  as 
might  be  necessary  ;  and  also  the  Costs  of  the  Ad- 
journed Meeting  of  the  Commissioners,  and  of  any 
other  Meeting  that  might  be  necessary  for  the  above 
purposes,  and  also  the  Costs  of  the  Motion  and  in- 
cident thereto.* 


The  Case  of  Braisingtot^  ▼.  Brassm^on  (a),  was 
cited  for  the  Plaintiff,  and  Corsen  y.  Duboii  (fi),  for 
Higgin. 


1829: 
11th,  lath,  and 
15th  December, 
and  15th  March 

1830, 


TUNSTALLv.  TRAPPES. 

TUNSTALL  v.  TASBURGH. 

RAWSON  V.  TASBURGH. 

Francis  trap  pes  was  Tenant  for  Life  of  an 

Purchaser.       Estate,  situate  in  the  West  Riding  of  Yorkshire,  called 

d^f^N^kJ.  *®   ^'^^  ^^^^^'  ^*^^  remainder  to   Francis  Michael 

Where  a  Judir-    ^^^PP^^> '"®  eldest  Son  in  tail  male,  and  by  att  Inden- 

ment  is  entered    ture  of  Bargain  and  Sale,  dated  the  19th  of  May  1787, 

up  against  the     j^„j    reoristered  at   Wakefield   on    the  2d   of  August 

Ownerof  Lands,  .  ®  •     m  . 

of  which  the       following,  and  by  a  Recovery  suffered  in  Michaelmas 

Legal  Estate  is    Term  1 787,  the  Estate  was  conveyed  by  them  to  the  use 
outstanding  in  a 

Trustee  or  Mortgagee,  a  Purchaser  who  has  notice  of  the  Judgment  will  be 
bound  by  it»  although  the  Creditor  may  not  have  taken  out  Execution  on 
his  Judgment. 
^  x/2p«i#«    >^  .  *  A  Motion  to  Discharge  this  Order  was  refused  by  Lord 

/3e^c^  ^  ^^^--4.      Brougham,  C     See  1  Russ.  and  Mylne,  358. 

/  J  Vt/^  J^^C  ^^^  1  Sim.  &  Stu.  455.  (/i)  Holt's  N.  P.  C.  839. 
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of  JbAfi  HardeoBtk,  for  the  term  of  500  years,  fcr  nmng  1 829. 

600 /.  fiwr  F.  M.  Trappe$,  and,  subject  thereto,  to  the     *^ ^ ' 

iwe  of  jR  JVgppes,  for  life,  with  remainder  to  Trustees      Tunstall 

to  prisserve,  8u5.,  with  remamder  to  F.  M.  Trappes,  for       «    ^* 

Kfe,  wiA  remainder  to  Trustees  to  preserre,  &c.,  with  ^^*»- 

remainder  to  the  first  and  other  Sons  of  F.  Jf  .  Trappes,   ^^^mson'i  Case. 

in  tail  male :  and  F.  Trappes  was  empowered^  without 

prejudice  to  the  Term  of  goo  years,  to   chaige,  the 

EsUte,  with  5,000  /.,  for   the  benefit  of  his  younger 

Children ;  and  F.  M.  Trappes  was  empowered  to  diarge 

the  Estate  with  a  Jointure  of  igo/.  per  annum  for  any 

Wife  he  might  marry,  and  with  3,000  /.  for  Portions  for 

his  younger  Children :  and  a  joint  Power  to  revoke  the 

ilses  of  the  Deed,  and  to  appoint  new  Uses,  was  given 

tD  F.  Trappes  and  F.  M.  Trappes. 

By  Indenture  of  the  28th  of  June  1787,  and  re- 
gistered at  Wak$fidd  on  the  13th  of  November  follow- 
ing, the  Term  of  500  years  was  assigned,  to  Elizabeih 
Drake,  for  securing  to  her  the  repayment' of  $00  L 
advanced  to  F.  M.  Trappes. 

F.  M.  Trappes,  by  the  Settlement  on  his  marriage, 
dated  the  3d  of  December  1788,  and  registered  on 
the  15th  of  September  1789,  in  exereise  of  the  power 
given  to  him  by  the  Deed  of  May  1 787,  demised  the 
Estate  to  two  Trustees,  for  1,500  years,  for  raising 
S,ooo  /.  for  hia  younger  Children.  In  February  1 791 
Francis  Trappes  charged  the  Estate  with  part  of  the 
5,000  /.,  for  one  of  his  younger  children. 

'  By  Indenture  of  Bargain  and  Sule,  dated  the  aoth 
of  December  1 794,  and  Registered  on  the  30lh  of  the 
same  Months  \F.  Tnqtpes  and  jP.  itf,  Trojipef  revoked 

X  2 


088  CASBS  IN  CHANCERY. 

18^9.        the  uses  of  the  Deed  of  May  1787,  except  as  ta  the 

'        ^       ^     Powers  of  jointuring  and  charging,  and,  subject  to  those 

T0N8TALL      Powers,  appointed  the  Estate  to  John  Masterman,  for 

y  1,000  years,  for  securing  the  re*payment  of  3,000/. 

.         advanced  by  him  to  F.  M.  Trappes,  and,  subject  th^eto, 

lMP§(mt  Case,  to  the  uses  and  subject  to  the  powers  of  the  Deed  of 

May  1 787. 

Frmcit  Trappet  died  on  the  14th  August  1803, 
having,  by  a  Deed,  of  the  7th  of  July  1795,  and  by  his 
Will,  charged  the  Estate  with  the  remainder  of  the- 
5,000 1.,  for  the  Portions  of  his  other  younger  Children. 

Between  the  execution  of  the  Indenture  of  the  aoth 
of  December  1794*  and  of  the  next  mentioned  Inden- 
tures, F,  M.  Trappes  granted  several  Annuities  payable 
out  of  the  rents  of  the  iiidd  Estate,  and  raised  Sams 
of  Money  by  Mortgi^  of  that  Estate ;  and,  for  seeuf- 
ing  such  Annuities  and  Sums,  the  Estate  was  conveyed, 
to  divers  Persons,  for  terms  of  years  determinable  wiiih 
the  life  of  jF.  3f  .  Trappet,  and  otherwise. 

By  Indentures  of  Lease  and  Release  of  the  30lh  and 
31  St  of  May  1811,  and  r^stered  on  the  29th  of  July 
following,  and  by  a  Recovery  suffered  in  Trinity  Term  of 
the  same  year,  the  Estate  was  conveyed  by  F.  M. 
Trapped  and  Francis  Trappes  his  eldest  Son,  uid  by  certain 
other  Parties,  to  the  use  of  James  Fiddes  and  Catherine 
Galbreath,  for  the  term  of  1,000  years,  for  securing 
2,000/.  and  Interest,  which  had  been  advanced  to 
F.  M.  Trappes  J  and,  subject  thereto,  to  the  use  of  such 
persons  as  F.  M.  Trappes  should  by  Deed  or  Writing 
appoint,  and,  in  default  thereof,  to  the  use  of  F.  M.  Trappes 
fer  jif<g,  with  remainder  to  a  Trustee  during  the  life  of 
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F.  M.  Tn^pes,  with  remamder  to  F.  M.  Trappet  in  .>84g. 

Fee.  '— 


In  December  1811  the  2,000/.  and  Interest  were      _    ** 

paid  to  Jama  Ftddes  and  Catherine  Galbreath,  and  the  

Term  of  1 ,000  years  was  thereupon  assigned,  to  George   I^^mwdt  Cuse. 
Almon  Hill,  in  Trust  to  attend  the  uses  of  the  Release 
of  the  31st  of  May  1811. 

By  an  Indenture  of  the  16th  of  July  1811,  f\  M. 
Trappes,  in  exercise  of  the  power  reserved  to  him  by  the 
Release  of  the  31st  of  May  1811,  appointed  the  Estate 
to  the  use  that  John  Davis  might  receive  thereout  an 
Annuity  of  180/.,  and,  subject  thereto,  to  the*  use  of 
-JK.  Wiihf  in  Fee ;  upon  Trust,  in  case  the  Annuity 
should  be  in  arrear  for  six  months,  to  sell  the  Premises,  * 
and,  out  of  the  proceeds^  to  purchase,  for  Davis,  a  Govern- 
ment Annuity  to  the  same  amount,  and  to  pay  over  the 
surplus^  after  discharging  the  existing  Incumbrances  on 
Ihe  Lands  sold,  to  JP.  M.  Trq^pes ;  provided  that,  if 
F.  3f.  Trappes,  his  Heirs,  Executors  or  Administrators, 
should  be  desirous  of  re-purchasing  the  Annuity, 
and  should  pay  a  certain  Sum  of  Money,  to  Davis,  his 
Executors,  Administrators  or  Assigns,  then  the  Annuity 
should  cease,  and  Davis  should,  at  the  costs  and  chai^ges 
tof  TVappes,  bis  Heirs  or  Assigns,  do  all  lawful  acts  for 
extinguishing  the  Annuity,  and  re-conveying  the  Pre* 
anses  to  Trappes,  his  Heirs  or  Assigns. 

• « 

By  Indentures  of  Lease  and  Release  of  the  4th  and 
5th  of  February  1S14,.  ^«  ^«  Trappes  jnortgaged  the 
JEsM^te  to  Jdhn  Boukott,  in  Fee  to  secure  61^07  L2s.iod^ 
and  Interest ;  and.  it  was  declared  that  G.  A.  Hill  should 
stand  possessed  of  the  Term  of  1,000  years,  vested  in 
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by  tbe  Indentnre  of  tbe  istli  of  December  1811, 

in  Trust  for  better  securing  the  payment  of  the  hst- 

TuKSVAU      mentioned  Sum  and  Interest,  and,  subject  thereto,  to 

_    ^'  attend  the  Inheritance. 

TmAPPKi. 

lMa»tm*9  Gsfc.       In  tbe  beginning  of  1 814,  Rkhard  Cranmer  agreed  to 

lend  to  JP.  M.  Trappes  i8|OOo/.  Reduced  Annuities,  in 
order  to  enable  Trappes  to  clear  the  Estate  from  the 
Incumbrances  thereon,  (so  (ax  as  it  was  practicable,) 
except  the  portions  secured  to  the  Childr^i  of  FrancU 
Trappes  the  Grandfather,  and  of  F.  M.  Trappes ;  and,  ae- 
oordingly,  divers  piu'ts  of  the  Bank  Annuities  were  sold, 
and  the  produce  applied  by  Cranmer,  with  the  concur- 
rence and  at  the  request  <of  JP.  JM.  Trappes,  in  the 
discharge  of  several  of  the  Incumbrances  aB  after  men- 
tioned* 

By  Indentures  of  Lease  aad  Release  of  the  -30th 
June  and  1st  of  July  1814,  a&d  registezed  on  the  i64h 
of  September  following,  the  Aniiuity  of  180  /.  gmnlcd 
to  John  DaviSf  was,  in  consideradon  of  the  pa]rment,  by 
Cramner,  of  the  Amount  of  the'  Arrears  and  ConsiNlem* 
tion  Money  for  the  same,  merged  and  extingoiahed^and 
the  Premises  chwrged  therewith  wei^  ooaveyad,  by 
Witi^,  unto  and  to  the  use  of  Cranmer,  his  Heiis  aad 
Assigns,^'  upon  Trust  for  securing  to  him,  his  fisDecuton 
and  Administrators,  certain  Bank  Reduced  Three  per 
Cent.  Annuities,  and  the  Interest  thereof,  according  to  the 
Proviso  to  be  contained  in  a  certain  Indenture  of  Mort- 
gi^,  intended  to  be  forthwith  execiited  by  the  said 
JP.  M.  Trappes,  unto  tbe  said  J2.  CrofuHer,  for  securing 
the  Bank  Annuities  la&t  and  proposed  'Md  intotoided 
to  be  lent  by  the  latter  to  the  form^.'' 


V. 

Trappxs. 
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By  an  Indentnre  of  the  8th  of  July  1 814,  the  Term  of 
50oyearB«  created  by  the  Indenture  of  19th  of  May 
1787,  was,  in  consideration  of  the  500  /.  thereby  secured      Tunstali 
being  then  paid  by  Cranmeff  assigned  to  George  Pocock, 
in  Tmst  for  better  securing  to  Cranmer  the  re-transfer 
of  the  Bank  Annuities.  LaiMon's  Cotti 

By  an  Indenture  of  the  20th  of  July  1814  and  re* 
gistered  on  24th  October  following,  one  third  part  of 
an  Annuity  of  230  /.,  which  jP.  M.  Trappes  had  granted 
to  James  Slade,  and  of  a  Term  of  gg  years,  created  by 
a  deed  of  the  15th  May  1809,  ^^^  securing  the  same, 
were,  in  consideration  of  1,000 /•  paid  by  Cranmer,  in 
part  discharge  of  the  Arrears  and  Consideration  Money 
of  that  Annuity,  assigned  to  G.  Pocock,  in  Trust  for 
Cranmer,  for  further  securing  the  Bank  Annuities ;  and« 
by  another  Indenture  dated  the  22d  of  August  1814, 
and  registered  on  the  same  day  as  the  last-mention^d 
Deed,  in  consideration  of  the  fiirther  Sum  of  1,000  i., 
paid  by  Cranmer,  on  further  account  of  the  Considera- 
tion Money  and  Arrears  of  the  lastrmentioned  Annuity, 
and  also  in  consideration  of  die  Mortgage,  which  was 
afterwards 'granted  for  the  remainder  of  the  Considera- 
tion Money,  and  the  Arrears  of  the  Annuity,  the  other 
two-thirds  of  the  Annuity,  and  of  the  Tena  of  99  years 
were  assigned  to  Pocock,  in  Trust,  for  Cranmer,  as 
aforesaid ;  and  by  an  Indenture  of  the  4th  of  August 
1814,  and  registered  on  the  22d  of  September  following, 
the  Term  of  1,000  yearn  created  by  the  Indenture  of 
20th  of  December  17941  was  in  consideration  of  the 
3,000  L  thereby  secured  being  then  paid,  by  Cranmer, 
to  MaUtrmam,  assigned  to  the  Defendant  John  Inm$ 
Pocock,  in  Trust  for  Cranmer,  as  aforesaid. 
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i^^         muties  and  the. Mortgage  Mcmey  were  secnredi  were 

^  merged;  and   the    Deeds  by  which  those  Chaiges 

TmsTALft      ^ere  created  and  the  Assignments  thereof  and  also 

^  the  other  Secnrities   hereinbefore    mentioned  to  have 

^''i!!''''      been  assigned  to  or  in  Trust  for  Craumer,  were  dc 

L&wiom's  Can,  livered  to  him  or  his  Solicitors,  and  continued  in  their 

possession  until  die  same  were,  together  with  the 
other  Title-deeds  relating  to  the  Estate,  in  their  posse»« 
ston,  deposited  m  the  Moiier^s  Office,  under  an  Order 
of  die  Court. 

The  Mdd  Estate^  and  also  another  Estate  called  Sus* 
acres,  (which  F.  M.  Trappes  had  purchased  in  the  year 
i8i<2)  were,  by  Indentures  of  Lease  and  Release  of  the 
19th  and  20th  of  June  1816,  conveyed,  by  F.  M* 
Trappa,  to  Mkhad  Anm  Tasburgh,  Simon  Thomas 
Scro€pe,  and  Charhs  Venner,  in  Trust,  to  sell,  and  to 
stand  possessed  of  the  produce,  in  Trust,  to  pay  off  die 
Ineondiiraiices  on  the  Estates. 

Hie  Trustees  having  delayed  to  proceed  to  a  Sale] 
the  Bill,  in  the  original  Cause,  was  filed,  by  some 
of  the  ChiMven  of  fVoncw  IVappes,  the  Grandfadier, 
for  the  purpose  of  hating  their  Poitiotts  raised  out  of 
the  Estate  charged  therewith.  The  Trustees  afterwards 
entered  into  an  Agreement  with  Rawton  for  the  Sale 
of  the  NUd  and  Susacres  Estates ;  and,  thereupon  the 
PbintiA  filed  a  Supplemental  Eill,  against  Rawsgn 
and  the  Trustees,  praying  that  die  Sale  might  be 
carried  into  esscution  under  die  Decree  of  the  Court. 

Both  these  Causes  were  set  down  to  be  heard ;  but 
a  Decree  was  made  in  the  first  Cause  only,  by  which 
it  was  referred  to  the  Master  to  take  an  aooouiit  of 
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what  was  due,  to  the  Plaints  and  the  other  yoiuiger 
Children  of  Frands  Trappes,  the  Grandfather,  for  Prin- 
cipal and  Interest,  ia  respect  of  the  5,000  /.  charged      Ti7ii«tai.i. 
on  the  Premises  comprised  in  the  Deed  of  the  1^  of      ^ 

May  lySy.    And  the  Master  was  directed  to  take  an  

aooonnt    of  the    Liens,  Charges,  and  Ihcumbrances    I^obwCt  Cam. 

affecting  the  Estates,  and  to  ascertain  dieir  Priorities, 

and  what  was  due  upon  the  same.    At  the  same  time, 

the  Suit,  instituted  against  JZntcmm,  was  ardeved  to 

stand  over,  to  enable  the  Trustees  to  proceed  with  the 

Agreement  for   the    Sale.     Disputes  having  arisen, 

between  the  Trustees  and  Rawaon,  in  consequence  of 

the  TariouB  Incumbrances  on  die  Hidd  Estate,  which: 

it  was  difficult  to  adjust,  die  Bill  in  the  thiid  Suit  Uras 

filed,  by  Anoson,  fi»r  the  purpose  of  having  his  Gon-» 

tiact  rescinded.    By  an  Order  in  that  Suit  the  Title 

was  referred  to  the  Mader.    Aftor  various  proceedinga 

had  been  had  upon  this  Reference,  the  Incumbrancers 

agreed  to  join,  without  pngudice  to  their  ClaiiBs,  in 

such  a  Conveyance  as  the  Ma$Ur  should  approve,  upon 

the  Purchase-money  being  paid  into  Court ;  which  wais, 

at  lengdi,  carried  into    eflbct;    and  die  Purchaast 

money  was,  by  an  Order  made  in  the  three  Gttases^ 

paid  into  Court  in  Trust  in  dioee  OainaeB. 

Crmmer  submitted,  to  the  Master,  that,  by  means 
of  the  several  Assignments  to  him  and  his  Trustees, 
amd  die  Mortgage  to  him,  and  the  possession  of  the 
Tide-deeds  of  the  Nidd  Estate,  he  became  and  was 
the  fiiBt  Incumbrancer  on  dnt  Estate,  after  satisfying: 
the  Portions* 

Sir  Henry  Lmoum,  Bart,  being  a  Creditor  of  jF.  JU • 
Tmppes,  under  a  Judgment  obtained  in  or  as  of  Trinity 
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Tenn  18 is,  and  Registered  at  Wakefield  on  the  l4tb 
oP  November  in  the  same  year,  went  in  before  the 
TuNSTALL      Master  and  proved  that  there  was  due  to  him,  for 
_    ^'  Priiicipal  and  Interest,  3,044  '•  19  *« 

LoMoiCs  Case.  Attempts  having  been  made,  by  Cranmer,  to  post- 
pone Sir  Henry  Lawson'B  Security  to  his  own,  on 
aocoont  of  his  having  got  in  the  Legal  Estate  and  oat* 
standingTerms,  as  before  mentioned ;  Sir  Hemy  Lawwn, 
with  a  view  to  fix  him  with  notice  of  the  Judgment, 
obtained  an  Order  for  liberty  to  examine  Witnesses  in 
support  of  his  Case;  and,  afterwards,  he  obtained 
another.  Order  for  liberty  to  examine  Gtarge  Pocoek 
and  JoAfi  Inne$  Pocoek  (who  were  the  Solieitom  both  of 
Cranmer  and  F.  M,  Trappes,  and  also  Trustees  of  the 
Terms  the  benefit  of  which  was  claimed  by  Cranmer) 
as  to  their  having  had  notice  of  his  Judgment. 

It  appeared,  upon  the  Examination  taken  under  this 
Order/that  George  Pocoek  was  apprised,  of  the  existence 
of  the  Judgment,  between  the  ist  and  nth  of  July 
1814,  when  search  was  made,  under  his  direction,  for 
Judgments  against  F.  M.  Trappes.  Hie  Master,  I^ 
his  Report,  stated  that  various  Claims  had  been  bvought 
in  before  him  on  behalf  of  divers  Persons  claiming  to 
be  Incumbrancers  upon  the  Estates ;  but  that,  by  reason 
of  their  adverse  and  conflicting  Claims,  he  had  found 
it  difficult  to  arrive  at  a  satisfactory  result  as  to  the 
priorities  of  the  Incumbrances :  that  he  had,  therefore^ 
thought  fit  to  submit  to  the  Court  the  natures  of  the 
several  Charges  and  Incumbrances,  and  to  state,  the 
nature  of  the  Claims  for  priority  and  indemnity,  which 
had  been  insisted  upon  before  him,  together  with  the 
opinion  which  he  had  been  able  to  form,  and  the  con- 
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elusion  which  he  had  arrived  at  in  respect  of  the  same. 

The  Master  then,  after  stating  the  substance  of  the 

Deeds  of  the  30th  and  31st  of  May  181 1«  of  the  16th 

of  July  of  the  same  year,  of  the  30th  of  June  and  ist       Xrap  xa 

of  July    1814,  the  Assignment,  of  the   i^ooo  years  ...... 

Term,  by  HiU  to  George  Pocock,  and  the  Assignment  Lam$(m't  Case. 

ef  the  500  years  Term  to  the  same  person,  in  Trust 

for  Cranmer,  stated   that,  upon  consideration  of  Sir 

Henry  Lawson*B  Claim,  and  of  the  Evidence  given  in 

support  of  it,  and  what  had  been  alleged  before  him 

on  behalf  of  Sir  Henry  Lawson,  the  Defendants  the 

Trustees  of  the  Estates,  and  the  Defendant,  Cranmer, 

he  was  of  opinion  that  Sir  Henry  Lawson.vfSA  entitled 

to  be  considered  as  an  Incumbrancer,  in  respect  of  the 

Judgment,  upon  the  whole  of  the  produce  of  the  Nidd 

Estate,  after  satisfaction  of  the  Portions  appointed,  as 

well  to  the  Children  of  Francis  Trappes,  the  Grand- 

lather,  as  to  the  Children  of  the  Defendant  F.  M. 

Tnqfpes,  as  hereinbefore  set  forth  ;  and  also  of  the  Sums 

of  500  L,  and  3,000  /.  and  the  Interest  thereof,  secured 

by  the  two  Terms  of  500  years  and  1,000  years,  created 

by  the  Indentures  of  the  igth  of  May  1787^  and  the 

sotb  of  December  1794,  and  such  of  the  Incumbrances 

on  the  Estate  for  Life  of  F.  M.  Trappes  of  and  in  the 

same  Estate,  effected  previously  to  the  31st  of  May 

181 1,  and  on  the  Fee  Simjde  of  Uie  Estates,  by  terms  of 
years  or  otherwise,  from  that  time  to  the  I4ih  November 

1812,  when  the  Judgment  was  registered,  as  were 
existing  and  unsatisfied  on  the  14th  of  November  181  a. 
And  the  Master  was,  also,  of  opinion  that  Sir  Henry 
Laweon  was  the  first  Incumbrancer  upon  the  produce 
of  the  Susacres  Estate. 

The  Causes  now  came  on  to  be  heard  for  Further 
Directions. 
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The  Solieiior^General  and  Mr.  Km^  for  the  De- 
fendant Cranmer  aaid  that»  at  the  time  when  the  Judg- 
TvMSTA  u  gj^^  ^^^^  entered  up,  the  legal  Estate  was  in  a  Trustee  t 
Tma  *  ^^^  ^^  ^^^  remedy  which  a  Judgment  Creditor  had, 

..^«.  in  such  a  Case,  was  under  the  Statute  of  Frauds :  that, 

ImwrnnU  Case,  to  give  him  that  remedy,  he  must  sue  out  execution 

against  the  Trustee :  and  that,  as  Sir  Henry  Lavmm 
had  not  issued  an  elegit  he  had  no  right  to  be  paid  out 
o£  the  produce  of  the  Estates.  Hunt  v.  Cole$  (a), 
Harris  v.  Booker  (i). 

Mr.  Witham  for  Sir  Henry  Lawson : 

Before  the  Statute  of  Frauds,  a  Judgment  Creditor 
eonid  not  have  execution  against  any  Lands  of  his 
Debtor,  except  those  of  which  the  Debtor  was  actually 
seised,  and  not  against  those  of  which  he  was  mer^y 
cestui  que  IVus/ :  but  he  might  have  filed  a  Bill  in  Equity 
to  remove  any  impediment  to  his  having  execution,  or  ta 
redeem  a  prior  Incumbrancer.  But,  if  the  Judgment 
Creditor  did  not  issue  his  elegit,  or  file  his  Bill,  before 
tiie  Estate  was  conveyed  away,  his  remedy  was  gone, 
unless  the  Grantee  had  notioe  of  the  Judgment  The 
Statute  of  Frauds  enabled  the  Sheriff  to  give  execution 
of  Trust  Estates,  in  the  same  manner  as  he  could  pse-i 
vionsly  have  done  of  legal  Estates  (c).  But  it  was  decided 
in  Lyster  v.  DoUand  {d)  that  an  Equity  of  Redemption  is 
not  within  the  Statute.  Where  then  would  be  the  use 
of  issuing  an  elegit,  as  an  Equity  of  Redemption  ia  not 
extendable  ?  Besides^  the  circumstance  of  the  Pococksti 
^ho  were  Cranmer^B  Trustees,  having  notice  of  the 
Judgment,  removes,  at  Qnce,  eveiy  ol^ectton  to  Sir 

(a)  Com.  Rep.  396. 

(A)  4  Bing;.  96 ;  and  see  Sugd.  Vendors,  8th  ed.  4789  d  seq, 

(e)  39  Car.  2,  c.  3,  8.  lo. 

(<0  3  Bro.  C.  C.  478,  S.  C;  1  Ves^jun.  431. 
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H.  Lawson'a  claim.  Bacon  y.  Ashbjf  (e).  Dams  v. 
The  Earl  of  Strathmore  (/),  Toulmin  ▼.  Steere  (g\ 
Forth  V.  The  Duke  of  Norfolk  (A).  ^^'"•^^  "-^ 

V. 

The  Vke-Chancellor  said,  that  Cranmer  was  entitled  Trappks. 
to  priority  over  Lawson,  in  respect  of  the  Sums  paid  by  j^  "^TTcoie 
him  on  procuring  the  Assignments  of  the  Terms  of  500 
years,  1,000  years  and  gg  years,  created  by  the  Deeds  of 
the  igth  of  May  1787,  the  20th  of  December  I7g4, 
and  the  15th  of  May  iSog,  and  for  redeeming  the 
Annuity  granted,  to  Davis,  by  the  Deed  of  the  16th  of 
July  1811;  those  Incumbrances  having  been  created 
prior  to  the  time  when  the  Pococks  had  notice  of  the 
Judgment ;  but  that  Cranmer*%  claim  in  respect  of  the 
residue  of  the  produce  of  the  Bank  Annuities,  must  be 
postponed  to  Lawson^s. 


The  next  question  was  whether  Sir  Henry  Lawson  Judgment-Cre' 
was  entitled  to  Interest  on  his  Debt :  and  it  was  said,  ^i^or. — Interest. 

on  behalf  of  the  Opponente  to  his  Claim,  that  he,  being  A  Judgment- 

.  .      -  _     Creditor  is  en- 

a  Judgment  Creditor,  was  not  entitled  to  Interest.     It  titled  to  Interest 

appeared  however  that  the  Warrant  of  Attorney  autho-  on  his  Debt» 
rised  the  Judgment  to  be  entered  up  for  double  the  J^Jt'of  Attorney 
amount  of  the  Sum  actually  due ;  and  contained  a  De-  authorises  the 

feasance  on  payment  of  that  Sum,  with  Interest,  on  J«<*gnif n^  ^  be 

entered  up  for 
a  certain  day.     Under  these  circumstances  the   Fiice-  double  the 

Chancellor  said  that  Sir  Henrif  Lawson  was  entitled  to  amount  of  the 

Interest  on  the  Sum  actually  due  to  him ;  and,  accord-  ^^^     *;  ^ 

ingly,  the  Order  on  Further  Directions,  referred  it  to  the    ^^'  ^'^^^^  ^^^ 

Master  to  compute  Interest  on  that  Sum,  but  directed 

that  the  Principal  and  Interest  should  not  exceed  the 

amount  of.  the  penalty  of  the  Judgment. 


(«)  Finch,  366.  (f)  i6Ves.4i9. 

(g)  3  Mer.  210.  (A)  4  Madd.  503. 
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i8d9.  It  was  then  said  that  Sir  H.  Lawsm^B  demand  must 

^        '  he  confined  to  a  Moiety  of  the  produce  of  the  Estate, 

TvM8TAtL  because  a  Judgment  Creditor  was  entitled,  at  Law,  to 

TaAPPB8«  have  possession  of  a  Moiety  only  of  the  Lands  of  his 

Debtor  delivered    to  him.    But  the    Vice-^ChanceUor, 

Lawion'i  Ctuc.    j^^^i  the  principle  that  a  Judgment  Creditor  was  enti- 

Judgmcnt*  tied  to  redeem  the  entirety  of  Lands  comprised  in 

CreiHtor.  a  prior  Mortgage,  ruled  that  Sir  jff.  Lawstm^s  Claim 

is  sold  under  a  extended  to  the  whole  of  the  produce  of  the  Estate 

Decree  of  the  remaining  after  satisfaction  of  the  prior  Charges  (t). 
Court  for  pay- 
ment of  Debts,  a  JudgmentOreditor  will  be  entitled  to  be  paid  oat  of 
the  whole  produce  of  the  Estate,  and  not  out  of  a  Moiety  only. 


Power. 
Where  an  Estate      Mr.  Knight ,  for  the  Defendant  Cranmer,  then  said 

usSlf  'to^bsr  ****^'  *^'  ^^^  ^'  ^^^^'^  Judgment  was  entered  up. 
Dower,  and  then  -F*  ^'  Trappes  had  exercised  the  Power  reserved  to  him 
a  Judgment  is  by  the  Recovery  Deed  of  the  31  st  of  May  1811,  whereby 
gainst  the  *^®  ^^  which  was  vested  in  him  was  displaced,  and 

Owner  of  the       the  Judgment  defeated  (k) :  that  the  question  whether 

Estate,  and  be-  ^^  execution  of  a  Power  defeated  the  Lien  of  a  Judg- 
fore  £fXecution  ^ 

is  taken  oat  the   ^®°^  Creditor,  was  then  pending  before  the  Court  of 

Owner  of  the       King's  Bench,  in  a  Case  of  Doe  v.  Jones. 

Estate  appoints 

it  to  a  Purchaser, 

the  Judgment-         The  Vke-Chancellor  referred  to  the  Cases  of  Maunr 

C^fit^^  lien  fa  j^/  ^^  Maundrell  (/),  and  Ray  v.  Pung  (m),  and  ex- 

/^  /3  ^C  4^     ^^y^  g^  miman  v.  AMxnm,  3  Atk.  477  &  6o8, 

(jC\  TfaU  argument  seems  to  be  founded  upon  the  assumption 
that  the  Mortgage  to  Cranmer  (like  that  to  Boukott),  pur* 
ported  to  be  an  appointment.    Bat  that  does  not  appear  to  have 
been  the  hcU 
(/)  loVes.  246.     . 
(m)  5  Madd.  310 ;  and  5  B.  &  A.  561. 
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prened  H  to  be  his  opinion  that,  under  the  ciicumstances 
stated  by  Mr.  Knighi,  Sir  H.  Lawion's  Judgment  was 
defeated :  but  his  Honor  said  that  it  would  be  im- 
proper for  him  to  decide  the  pointy  as  the  Judges  of  the 
K.  B.  had  not  yet  decided  upon  the  Case  that  had 
been  mentioned  to  be  then  before  them. 


SOI 


Thmstall 

r. 
Trappes. 


The  Cause  subsequently  ctoie  before  the  Court,  to  be 
spoken  to  upon  the  Minutes  of  the  Decree  on  Further 
Directions ;  and  it  was  then  stated  that  the  Judges  of 
K.  B.  had  decided,  in  th€f  Case  of  Doe  v.  Jones  (it), 
that  the  Lien  of  a  Judgmetit  Creditor  was  defeated  by 
the  execution  of  a  Power  of  Appointment,  Upon 
which  Mr.  Witham,  for  Sir  H.  Lawion,  stated  that, 
by  the  Proviso  in  the  Deed  of  the  i6th  of  July 
i8i  1,  the  Estate  was,  on  the  Annuity  granted  to  Davis 
being  redeemed,  to  be  re-conveyed  to  F.  Af.  Trappes,  his 
Heirs  and  Assigns ;  and  that  Trappes  having  exercised 
his  Power,  became  seised  of  the  Equity  of  Redemption 
in  Fee,  upon  which  the  Judgment  attached :  and  the 
Vtce-Chancellor  decided  that  Sir  H.  Lawwi^s  Claim  was 
entitled  to  the  Priority  assigned  to  it,  as  before-men* 
tioned. 


Coding^ $  Case. 


Judgment' 

A  Qu  ESTio  N,  similar  to  the  one  in  th#preceding  Case,   ^^/iT"^^*^ 

as  to  the  effect  of  notice  of  an  un*registered  Judgment,  Notice  to  a  So- 

arose  upon  a  Claim  made  by  Messrs.  Goslings  tf  Sharpe,  licitor  is  actaal 

J     1    rii     •        •         \.  notice  to  the 

under  the  following  circumstances  :  Client. 

Notwithstanding  the  West  Riding  Register  Act  directs  that  no  Judg- 
ments shall  aftet  Lands,  but  only  from  the  time  when  the  Judgment 
shall  be  raftered,  a  Purchaser,  with  notice  of  an  unregistered  Judg- 
ment, will  be  bound  by  it. 

Where  a  Warrant  of  Attorney  authorizes  a  Judgment  to  be  entered 
up  for  double  the  sum  actually  due,  and  the  Judgment  is  entei^d  up 
accordingly.  Interest  will  be  allowed  on  the  Debt. 

.(*)  10  Barn,  and  Cress.  459. 
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1899.  By  Indentares  of  I^ease  and  Release,  of  the  iglh  woA 

^       "  aoth  of  Jane  1816,  the  Release  being  made  between 

TuviTALL      p  jif  Xnq^pts  of  the  first  part,  Cramner  of  the  second 

TaAPPES.      P^  ^^  Captain  Nicholas  Pocock,  nnoe  deceaaedy  of 

— -^      .    the  thiid  part,  a  certain  postion  of  the  Premises  com- 

GoiHn^s  Que.  priged  in  the  Deed  of  the  istof  July  1814,  bat  which 

was  not  comprised  in  the  Deed  of  the  27th  of  Augost 
of  the  same  year,  was  appointed  by  Trappe$,  in  exer- 
cise of  his  Power,  under  the  Deed  of  the  31st  of  May 
1811,  and  was  also  conveyed  by  him  and  Cranmer,  to 
Nicholas  Pocock,  in  Fee,  in  Trust  to  sell,  and,  out  of 
the  proceeds,  to  re-<purchase  2^000/.  Stock,  lent  by 
N.  Pocock  to  Trappes ;  and  Trappes  charged  the  Equity 
of  Redemption  of  the  Premises  comprised  in  the  Deed 
of  the  27th  August  1814,  with  the  re-transfer  of  the 
Stock,  and  covenanted  that,  in  case  the  proceeds  of  the 
Sale  of  the  Premises  comprised  in  the  present  Deed, 
should  be  insufficient  to  re-purchase  the  Stocki  that 
N.  Pocock  should  be  empowered  to  direct  any  other  part 
of  the  Nidd  Estate  to  be  sold :  and  Trappes  declared 
that  Geo.  Pocock  and  John  Innes  Pocock,  and  all  other 
the  Trustees  of  the  Terms  of  500  years  and  1,000  years, 
and  of  any  other  Terms  in  the  Premises  comprised  in 
this  Deed,  should  stand  possessed  of  such  Terms  so  far 
as  they  regarded  those  Premises^  in  Trust  for  further 
securing  the  re^transfer  of  the  Stock. 

By  Indentures  of  Lease  and  Release,  of  even  date 
with  the  last-mentioned  Deeds,  and  made  between 
F.  Mn  Trappes  of  the  one  part,  and  Scroope,  Tasburgh  and 
Vetmer  (who  was  described  as  a  Trustee  appointed  on 
behalf  of  Cranmer  and  N.  Pocock)  of  the  other  part,  after 
reciting  that  F.  M.  Trappes  was  desirous  of  vesting  his 
Estates  in  Trustees  for  Sale,  in  order  to  pay  off  the 
Mortgages  to  Cranmer  and  Nicholas  Pocock,  and  the 
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odier  Mortgages  and  Judgments  on  his  Estates, the  whole  1  gsg. 

of  the  Nidd  and  Su$acre$  Estates  were  appointed  by 
Trappes,  in  exeicise  of  his  Power,  under  the  Deed  of 
4he  3iBt  of  May  181 1,  and  were  also  conveyed,  by  him, 
to  Scroape,  Ta$burgh  and  Venmr,  in  Fee,  upon  Trust, 
in  the  first  phce,  to  protect  Cranmer  and  Poeock,  and    Oodih^i  Csse. 
the  H^reditamoAts  comprised  in  thor  respective  Securir 
ties,  of  tbe  37th  of  August  1814^  and  of  the  aoth  Jime 
then  instant,  from  the  Claims  of  the  several  Portioners, 
Annuity  and  Judgment  Creditors  of  F.  M.  Trappes; 
and  then  upon  Trust  to  sell,  and  out  of  the  Proceeds, 
to  pay  the  Principal  and  Interest  then  due  to  Crammr 
and  N»  Poeock,  and,  in  the  next  place,  to  pay  off  the 
mcvmk  other  Mortgages  m^itioned  in  the  Schedule  to 
the  present  Deed,  and  sueh  other  Mortgages  as  might 
be  then  charged  on  the  Trust  Premises,  and  then  to 
pay  off  the  Judgment  Debts  of  F.  M«  Ttappu*    A  Jud^ 
ment  obtained  by  Messrs.  GosUngs  6f  Skarpe,  was  one 
of  those  mentioned  in  the  Schedule.    This  Judgment 
was  entesed  up  on  the  lath  of  March  1816,  for  600  L, 
to  secure  the  payment  of  300A  mi  a  certain  day,  and 
which  Sum  was  then  secured,  with  lawful  Interest,  to 
GosUngB  4r  Skarpe,  by  Trappes'^  Promissory  Note.   The 
Conveyance  to  Scroope,  Tasburgh  and  Vomer  was  regis- 
tered  in  Ootober  i8ao,  but   the  Judgment  was  not 
registered  until  January  i8ai. 


The  Master  having  reported  as  to  the  priority  which 
John  Jimes  Pocock  and  Geo*  Pocock  (who  were  the  De- 
visees and  Residuary  Legatees  of  Nicholas  Pocock)  were 
entitled  to  in  respect  of  the  letter's  Security,  stated 
that  it  had  been  submitted  to  him,  on  behalf  of  Messrs. 
Goslings  8f  Skarpe,  that  they  were  entitled  to  be  consi- 
dered as  Incumbrancers,  in  respect  of  their  Judgment, 
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immediately  before,  or  to  stand  in  the  place  of  tbe 
Defendants  John  Innes  Pocock  and  Geo.  Pocock,  as  tbe 
Devisees  of  Nicholas  Pocock ;  inasmuch  as,  previously 
-,     '  to  the  date  and  execution  of  the  first*mentioned  Inden- 

'      tares  of  the  igth  and  aoth  of  Jane  1816,  N»  Pocock 

Ooilimgi  Case*  and   the  last-named  Defendants,  had  notice   of  the 

Judgment;  and  that  the  same  was,  in  consequence^ 
mentioned  or  referred  to,  in  the  Deed  of  Trust  for  Sale 
bearing  date  the  same  20th  of  June  1816,  as  an  exists 
ing  Judgment,  and  as  an  Incumbrance  affecting  the 
Estates.  The  Master  then  stated  it  to  be  his  opinion, 
that,  inasmuch  as  the  Judgment  was  mentioned  or  re^- 
ferred  to,  in  the  Conveyance  to .  tbe  Trustees,  as  an 
Incumbrance  then  affecting  the  Nidd  Estate,  and  as 
John  Innes  Pocock  and  Geo.  Pocock  were,  at  the  date  of 
such  Conveyance,  the  Solicitors  for  JP.  M.  Trappes,  and 
also  for  Nicholas  Pocock,  the  latter  most  be  deemed  to 
have  had,  by  means  of  his  said  Solicitors,  notice  of  the 
Judgment :  and  that  Messrs.  Goslings  if  Sharpe  wero^ 
therefore,  entitled  to  stand  in  the  Place  of  John  Innes 
Pocock  and  Geo.  Pocock,  as  such  Devisees  as  aforesaid, 
to  the  extent  of  the  Sum  due  upon  the  Judgment :  bot 
the  Master  did  not  allow  Interest  upon  that  Sum. 

Mr.  Pepys  and  Mr.  Turner,  for  the  Defendants, 
John  Innes  Pocock,  and  George  Pocock : 

The  Notice  which  the  Master  refers  to,  in  his  Report^ 
was,  at  the  utmost,  constructive  only.  But  construc- 
tive notice  is  not  sufficient  to  give  priority  to  an  un- 
registered Incumbrance  over  a  registered  one.  Nothing 
but  actual  notice  will  have  that  effect.  Wyatt  v. 
Barwell  (ft). 

(A)  i9Ves.435. 
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<    But  Nicholas  Pocock  had  not  even  oonstructire  notice 

in  this  Case.    His  Security  takes   no  notice  of  the 

Judgment,  and  he  was  no  Party  to  the  Conveyance  to     Tuhitall 

the  Trustees  for  sale ;  and,  therefore,  that  Conveyance       tRAFPES, 

cannot  be  read  against  his  Devisees.    Notice  to  a  So-         ."""'"" 

licitor  wiU  not  affect  the  Client,  unless  it  is  acquired  ^^^V'  Oi««u 

in  the  particular  transaction  in  which  he  is  acting  for 

his  Client.     Nicholas  Pocock^B  Security  was  complete 

before  the  Conveyance  was  executed,  from  which,  it  is 

said,  the  notice  was  obtained.    He  had  a  Power  of 

Sale  under  his  own  Deed ;  and,  therefore,  he  gained 

no  additional  Security  under  the  Conveyance  to  the 

Trustees.    It  is  evident  that  Messrs.  Pocock  were  acting 

as   the  Solicitors  for  Trappes  and  the  other  Incum- 

brancers,  in  preparing  that  Deed. 

Mr.  Kindersley,  for  Messrs.  Goslings  Is  Sharpe : 

The  Deed,  under  which  my  Clients  are  Scheduled 
Creditors,  bears  the  same  date  as  Nicholas  Pocock*n 
Security.  Vernier  is  named  in  it,  as  a  Trustee  for 
N.  Pocock,  and  it  was  attested  by  a  Clerk  of  Messrs. 
Pocock.  One  object  of  that  Conveyance  was  to  indem- 
nify Nicholas  Pocock  against  certain  Claims,  and  the 
other  object  was  to  sell  and  pay  off  all  the  Incumbrances. 
The  recital  in  the  Truslrdeed  shows  that  it  was  intended 
to  make  a  provision  for  the  payment  of  the  Debts  due 
to  Cranmer  and  N.  Pocock,  and  then  of  the  other 
Mortgages  and  Judgments.  The  notice  renders  the 
want  of  registration  unimportant.  Le  Neve  v.  X^  Neve 
(c) ;  Davis  v.  Lord  Strathmore  (d) ;  Bushell  v.  Bushell 
(0 ;  Eyre  v.  Dolphin  (/).    The  notice  was  not  con- 

(c)  3  Atk.646.    (rf)  16  Ves.  419.     (0  1  Scho.  &  Left.  103, 
(/)  a  Ball  &  Beat.  sgo.    See  abo  Sugd.  Vend.  8th  ed.  7o6w 
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stnictire,  for  notice  to  a  Solicitor  is  actaal  notice  to 
the  Client 

TUVSTALL 

r«  .  The   MaUer  ought   to  have    allowed  Interest   on 

Taappes.  the  Debt.    The  Judgment  was  given  with  a  Penalty ; 

Goilbi^CaBt  ^^^  ^^  Debt  originally  carried  Interest    Gwyn  ▼. 

*  Qodbjfig). 

Mr.  Pepys,  in  reply: 

Though  the  Judgment  was  giten  in  a  penal  Sum  the 
Defeasance  does  not  specify  anything  about  Interest 

The  Vice-chancellor : — ^Where  a  Security  is  given 
for  the  Payment  of  a  particular  Sum  on  a  certain  day, 
that  Sum  will  oairy  Interest  from  the  day  on  which  it  is 
to  be  paid. 

Mr.  Pepyn : — ^The  rights  of  Nicholas  Pocock  could  not 
be  affected  by  a  subsequent  Deed  to  which  he  was  not  a 
party.  The  Act  of  the  5th  and  6th  of  Anne^  c  1 8,  for 
registering  Incumbrances  on  Estates  in  the  West  Riding 
of  Yorkshire,  expressly  provides  that  Judgments  shall 
have  no  effect  at  all,  until  they  are  registered  (A). 
With  respect  to  Deeds,  it  is  different.  They,  though 
unregistered,  are  good  as  against  the  Party.  But  un* 
registered  Judgments  do  not,  in  any  degree,  affect 
Estates.  If  this  Judgment  did  not  bind  Trappes,  it 
could  not  affect  N.  Pocock,  who  was  a  Purchaser  from 
him,  even  if  he  had  actual  notice. 

(g)  4  Taunt  346- 

(A)  By  Seetion  4th  of  that  Act  it  is  Euacted,  '<  That  no 
Judgment  which  shall  be  obtained  after  the  24th  day  of  June 
1707,  shall  affect  or  bind  any  Manors,  Lands,  Tenements  or 
Hereditaments,  situate,  lying,  and  being  in  the  said  M'est 
Riding,  but  ouly  from  the  time  that  a  Memorial  of  such  Judg« 
ment  shall  be  entered  at  the  Register  Office. 
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Tbe  Vige-Chancblior  : —  1849. 

In  this  Case,  "Nicholas  Pocock,  at  tbe  time  when  he 
took  the  Conreyance  to  himself,  in  Trust  to  sell^  as  ^ 

a  Security  for  the  Stock  which  he  had  lent  to  Trappes,       Trappes. 
took  another  Security  for  the  Loan ;  and  that  Security  .""T^, 

mentions  the  Judgment  Debt.    I  bad  a  general  notion  ^ 

that,  where  a  Party  had  notice  of  a  Judgment,  it  would 
bind  him,  notwithstanding  the  express  words  of  the 
Registry  Acts.  But  I  will  not  decide  the  point  until 
I  have  had  an  opportunity  to  consider  it. 

On  this  day,  his  Honor  said  that  notice  to  a  Solici-  15th  DecMiben 
tor  was  actual  notice  to  the  Client :  that  it  must  be 
admitted  that  the  Security  to  Nicholas  Pocock,  and  the 
Trust-deed  for  Sale,  were  parts  of  one  and  the  same 
transaction;  and  therefore  that  the  Solicitors  of 
N*  Pocock  must  have  had  notice  of  the  Judgment^ 
prior  to  the  execution  of  the  Security  to  their  Client. 
His  Honor  then  referred  to  the  Cases  of  Le  Neve  v. 
Le  Neve,  and  Davis  v.  Lord  Straikmore,  and  said  that 
the  language  of  the  Middlesex  Register  Act  (t),  a» 
to  the  registration  of  Judgments,  was  quite  as  strong 
as  the  language  of  the  West  Riding  Register  Act  upon 
the  same  subject;  and  that  he  was^  therefore,  bound, 
by  the  decisions  in  those  Cases,  to  say  that  as 
N.  Pocock  had  notice  of  the  Judgment,  through  his 
Solicitors,  he  was  as  much  bound  by  it,  as  if  it  had 
been  duly  registered:  that,  consequently,  his  opinion 
was  that,  the  Mastet^a  Report  was  right,  so  far  as  it 
found  that  Messrs.  Goslings  if  Sharpe  were  entitled  to 
stand  in  the  place  of  Nicholas  Pocock,  to  the  extent 
of  what  was  due  upon  the  Judgment:  but  that, in* 

(1)  7  Ann.  c  20. 
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1899.  asmnch  as  the  Judgment  was  giren  for  a  penal  Sum, 

'  to  secure  the  payment  of  a  smaller  Sun,  at  a  giren 

TuNSTAix     ^^^^  ^^  Master  ought  to  have  allowed  Interest,  on 

the  Sum  actually  due  from  the  time  when  the  Judgment 


was  entered  up,  but  so  that  the  Principal  and  Interest 
GodmgM  Ca$e.  did  not,  together,  exceed  the  amount  of  the  Penalty. 

And  his  Honor  refened  it  to  the  Master  to  compute 
Interest  upon  the  300 /«,  at  the  rate  of  5  per  Cent., 
from  the  time  when  the  Judgment  was  entered  up. 

Margaret  Tun* 

stairs  Case.  «««__— .^—-—— 


S^i/?^i  IN  February  1791,  the  Plaintiff;  Margaret  TusutaU. 
A  Claim  under  Widow,  one  of  the  younger  Children  of  Francis 
a  lost  Deed  aU  Trappes  the  Grandfather,  intermarried  with  WUUam 
production  of  an  ^1111^11//,  who  afterwards  died :  and,  in  contemplation 
unauthenticated  of  such  Marriage  a  Settlement  was  made  betweea 
S^^lJdiithiu  ^^^^  Trappes,  the  Grandfather,  and  Margaret  hk 
being  recited  Wife,  of  the  first  part,  Margaret  Tnnstall  of  the 
and  recognized  second  part,  William  Tunstall  of  the  third  part,  and 
i^d  tnstr^!^*  IJlowfl*  Taylor  and  Thomas  Mitchell  of  the  fourth  part 
ments,  and  its  But  this  Settlement  was  lost,  and  the  only  evidence 
riJlifed*irSe  ^^^  ^^  produced,  before  the  Master,  to  show  that  such 
Register  for  the  a  Settlement  was,  in  fact,  made,  was  the  Probate  of 
West  Riding  of  the  Will  of  jP.  Trappes,  the  Grandfiither,  by  which 
where  the'lands  ^^®  Settlement  was  recognized,  and  in  part  recit> 
alleged  to  be  ed,  and  a  Memorial  of  a  Settlement  r^^tered  at 
li^Tl2Swere*'  '^^tf^cAe/^ontheHth  of  October  1793,  which  con- 
situate,  and  the  tained  the  names  and  descriptions  of  the  Parties  to 
long  acauies.  the  SetUement,  and  referred  to  the  Bargain  and  Sale 
interested  in  cf  the  igth  of  May  1787,  and  to  the  Estates  thereby 
disputing  the  conveyed.  There  was  also  produced  before  the  Master 
Claim.  ^  Copy  of  a  Deed  purporting  to  be  of  such  date,  and 

to  be  made  between  such  Parties  as  aforesaid ;  but  it 
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wils  not  attested,  or  in  any  manner  authenticated  as 

a  true  Copy  of  tbe  Settlement.    This  Copy,  after  te« 

citing  among  other  things,  the  Bargain  and  Sale,  and      Ti^^stall 

Recovery  of  1787,  and  the  intended  Marriage,  witnessed       -,    ^* 

that  FnmcU  Tnqfpes,  the  Ghrandfather,  in  pursuance  of         , 

the  power  vested  in  him  by  the  Bargain  and  Sale,  did  Margaret  Tim^ 
thereby  charge,  the  Hereditaments  comprised  in  the  '   ^^* 

Bai^in  and  Sale  and  Recovery,  with  the  payment  of 
one  ninth  part  of  the  Sum  of  5,000/.,  immediately 
after  his  death,  to  Taylor  and  Mitchell,  apon  tbe  Trust 
thereinafter  mentioned ;  and  that,  in  further  pursuance 
of  the  Power,  Fronds  IVappes,  the  Orandfather,  ap- 
pointed one  undivided  ninth  part  of  the  Hereditaments 
to  Tayhr  and   Mitchell,  for  900  years,  as  a  farther 
Security  for  the  payment  of  the  ninth  part  of  the 
5^)00  /.,  subject  to  the  Trusts  of  the  Term  of  500  years  : 
and  it  was  declared  that  the  ninth  part  of  the  5,000  /• 
should  be  vested  in  the  Trustees,  upon  Trust,  to  pay 
the  Interest  thereof  to  Margaret    TunstaU,   for   her 
separate    use,   during   her  Coverture    with    WitKam 
Tumtall ;    and,  in  case  she  should  die  in  his  lifetime, 
to  pay  the  Interest  to  William  Tunstall,  for  life  ;  and, 
after  the  death  of  the  survivor,  to  stand  possessed  of 
the  Principal,  in  Trust  for  the  Issue  of  the  Marriage 
that  should  be'  living  at  the  death  of  the  survivor,  in 
such  manner  as   Margaret  Tunstall  should  appoint, 
and,  in  default  of  appointment,  in  Trust  for  such  Issue, 
in  equal  shares,  and,  in  default  of  such  Issue,  in  Trust 
for   such   persons  as  Margaret    Tunstall  should,  by 
Deed  or  Will,  appoint,  and  in  default  of  appointment, 
in  Trust  for  the  other  younger  Children  of  Francis 
Troppes,  the  Grandfather,  who  should  be  then  living. 
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i8«9.  Tlus  Setdemeat  wm  lefened  to  in  the  Deed  of  the 

'  3oih  of  December   1704;  and  JWdwu  IVqppei^  the 

TmisTALL      Grandfather,  by  hk  Will  dated  the  15th  of  Deeember 

^  1801,  recited  the  Settlement,  and  ratified  and  confirmed 

'      it»  and  charged  the  Estate  with  the  remainder  of  the 

Uargaret  7«e»  5,000  /.,  for  the  Portions  of  his  other  yoonger  Children* 
staffs  Om.     fji^^  Testotor,  in  a  Codicil,  recited  the  Appointment 

made  by  his  Will,  and  that  Dorothy  Trappe$f  one  of  his 
younger  Children,  had  since  died,  and  that,  in  con* 
sequence  thereof,  the  Appointment  made  by  him  upon 
the  Marriage  of  Margaret  Twuttdl,  would  take  effect, 
as  to  one  eighth  of  the  one  ninth  part  of  the  5,000  L 
which  he  had  appointed,  by  his  Will,  to  his  Daughter 
J)oraihy.  The  Testator  then  disposed  of  Doraii^B 
share  amongst  Margaret  TumtaU,  and  some  of  hie 
other  younger  Children. 

The  Master,  in  Us  Report,  stated  that,  inaimaeh  ae 
the  Settlement  of  February  1 791 ,  had  not  been  produced 
before  him,  he  was  unable  to  ascertain  wheAer  the 
Appmntment  of  the  ninth  part  of  the  5,000  /.,  in  favour  of 
Margaret  Twutatt^  was  a  good  Appointment;  and  he, 
therefore,  submitted  to  the  Court  whether,  under  the 
circumstances  aforesaid,  the  Power  reserved  to  die 
Testator,  by  the  Bargain  and  Sale  of  May  1 787,  ought 
or  ought  not  to  be  considered  as  having  been  exerdsed 
by  him,  so  far  as  regarded  the  one  ninth  of  the  5,000 /•» 
alleged  to  be  appointed  by  the  Settlement  of  Febmarf 
1791.  But,  in  case  the  Court  dmuld  be  of  opmion, 
either  upon  the  production  of  further  Evidence,  or  the 
consideration  of  the  circumstances  before  mentioned  in 
respect  of  the  Settlement,  and  having  regard  to  the 
time  which  had  elapsed  since  the  date  thereof,  and  the 
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acquiescence  therein  of  all  Parties,  whidi  was  to  be 

implied  from  there  not  haying  been  any  objection  taloen 

theietOt  or  to  the  Claim  foonded  thereon,  during  all  the      Tdwstall 

time  which  had  elapsed,  that  the  Settlement  ought  to  be 

considered  as  a  good  Appointment,  he  found  that,  in 

such  case,  Margaret  Jhrutall  would  be  entitled  to  the  J^^E^^  '^^^ 

Interest  on  her  Share  of  the  5,000  k,  which  accrued 

during  her  Coverture* 

Mr.  Rase  and  Mr.  Seton,  for  the  Plaintiff  Mn. 
Tunaall,  contended  that  her  Claim,  in  respect  of 
her  Portion,  was  sufficiently  established  by  the  cir- 
cumstances stated  by  the  Master ;  especially  as  it  had 
nerer  been  disputed  by  any  of  the  numerous  Persons 
who  had  adranced  Money  on  the  Security  of  the 
Estate. 

They  cited  Sibjpti^trA  ▼.  5Atrfey  (a) ;  Wardr.Oarmms 
(6);  ViUiersr.  Fii2for«(c). 

The  Vice-Chancellor  held  that  the  Evidence  of 
the  Settlement,  stated  in  the  Maetef^B  Report,  was 
sufficient ;  and  declared  that  the  Power  of  appoint^ 
ment  reserred  to  JP.  Trappes,  the  Grandfather,  by 
the  Deed  of  the  19th  of  May  1787,  was  well  executed 
by  the  Settlement  of  February  iJQi,  and  by  the 
Deed  of  the  5th  of  February  1795,  lind  the  Will 
and  Codicil  of  JP.  Trappes  the  Grandfather,  by  which 
the  remainder  of  the  5,000/.  was  appointed  to  his 
other  younger  Children. 


(a)  11  Ves.  64.         (6)  17  Vcs.  134-         (0  «  Atk.  71. 
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order  to  refresh  his  memory,  searched,  amongst  the 
various  Docunents  in  his  possession,  relatire  to  the 
afiairs  of  Sir^fl.  C.  Englefkld,  and  then,  for  the  first  time^ 
discovered  a  Bill  of  Costs,  for  business  done  by  him 
for  Sir  H.  C.  Englefield,  in  or  about  1808 :  that  NaweU 
forthwith  communicated  this  discovery  to  the  PlaintiflTs 
Solicitor,  and  furnished  him  with  a  Copy  thereof:  that 
proof  of  the  fruits  to  which  the  Bill  of  Costs  referred, 
would  form  material  and  necessary  Evidence  for  the 
Plaintiffs,  and  that  they  would  be  unable  to  prove  any 
of  those  factSy  except  by  NowcITb  Evidence  c  that  the 
&cts  to  which  the  Bill  of  Costs  referred,  were  wholly 
unknown  to  the  Plaintiffs  and  their  Solicitor  prior  to 
the  22d  of  December  then  last ;  and  that,  therefore,  no 
Interrogatories  had  ever  been  exhibited  for  the  purpose 
of  obtaining  Evidence  as  to  them :  that  until  Ninpell 
discovered  and  perused  the  Bill  of  Costs  and  an  Attend- 
ance Book,  in  his  own  hand-writing,  the  existence  thereof, 
and  of  the  several  &cts  and  circumstances  to  which 
the  same  referred,  had  entirely  escaped  his  recollection » 
and  that  it  was  only,  by  the  accidental  finding  of  the 
Bill,  that  the  particulars  of  the  business  therein  con- 
t^ned,  recurred  to  his  mind :  that  he  was,  therefore, 
unable  to  communicate,  and  did  not,  in  fact,  communi- 
cate any  information  respecting  the  several  facts  and 
circumstances  referred  to  by  the  said  Bill  of  Costs  and 
Attendance  Book,  to  the  Plaintiffs^  or  their  Solicitor, 
until  the  22d  of  December  then  last* 


Mr.  Cockerel  appeared  for  the  Plaintiffs,  in  support 
of  the  Motion. 


Sir  C.  Wetherell  and  Mr,  lAfnck,  for  the  Defendant, 
opposed  the  Motion,  and  cited  Lord  Abergavenny  v. 
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Paweli  (a).    They  said  that  the  Plaintiff'8  Solicitor 

had  not  awora,  in  his  Affidavit,  that  Nowdl  had  not 

informed  him,  of  the  eflTect  of  hia  Evidence  on  cross-     Cockbrell 

examination. 


CHOLMBLSr. 


Mr.  Cackereil,  in'repiy : 

An  Affidavit  shall  be  made  that  no  communication 
has  been  made,  by  Nowell,  to  Uie  Plaintiff's  Solicitor, 
of  his  Evidence  on  cross-examination.  The  Csae  of 
Lard  Abergavenny  v.  PaweB  does  not  apply,  for  this  is 
not  a  Case  in  which  a  Witness  seeks  to  explain  bis 
testimony.  If  we  had  wished  to  examine  a  diffinent 
Witness,  no  Order  would  have  been  necessary. 

The  Vicb-Chavgbllob  :*- 

I  incline  to  think  that  this  Motion  ought  to  be 
granted. 

I  teke  it  as  a  fact,  that  the  Witness  has  not  commu- 
nicated the  effect  of  his  testimony  on  cross-examination. 
It  is  not  intended  that  he  should  explain  anything:  and, 
if  I  were  to  refuse  this  Motion,  the  Cause  would  pro- 
ceed, in  its  present  state^  and  the  Plaintiffs  would  theti 
move  for  leave  to  file  a  Bill  of  Review.  I  shall,  there- 
fore,  allow  the  Witness  to  be  examined  as  to  the  matter 
to  which  it  is  sought  to  examine  him. 

Motion  granted :  Costs  to  be  paid  by  the  Raintiffs. 

(fl)  I  Mer.  130.  ^' 


3*6 


CASES   IN   CHANCERY. 


^SthTsSth  LEWIS  V.  BRIDOMAN. 

Janaaiy. 

'^ *  rw\ 

Titke.  ^  ^^  ^^  '^^  ^^^^  ^®  Plaintiff;  Ihmas  LewU^wtM 

—  in/ and  prior  to  the  3d  of  May  1815,  and  had  ever 

:^,?Pr5?"r    M»ce  continued  to  be  seised  of  the  Tithes  of  Com, 
entitled  toTithe-  ^    .      „  ,   -,  ...  ' 

hty  is  not  neces-  Orain,  Hay  and  Giass^  ansmg  withm  a  certain  well 

sarily  entitled  to  known  District,  or  portion  of  Land,  within  the  Parish 
Tam,^  Vetches!  ^^  Cookkim,  in  the  County  of  Berks,  called  the  Lower 
and  Grass  cut    Division  of  the  Parish  of  Cookham,  and  which  District 

andcamedaway  ^^^  bounded  as  therein  particularly  mentioned.  (The 
grera:  Semole*    _.„   _  ,     ,*        1    .       «  •    ^.     . 

.....  Bill  then  set  out  the  Boundanes  of  the  District).    That 

Terrier.        by  an  Indenture  bearing  date  the  3d  of  May  1815. 

A  TerriBr  ^®  Plaintiff*  Lewi$  demised,  to  the  other  Plaintiff* 
though  signed  Stet>en8  all  the  aforesaid  Tithes,  to  which  Lewis  was  so 
diis^iir^  b^^  entitled  as  aforesaid,  with  others,  by  the  description  of 
miMible  Evi-  aU  that  parcel  of  Tidies  of  Corn,  Grain,  Hay,  and 
dencein  a  Suit  other  Tithes  whatsoever  ap^rtaining,  or,  in  anywise, 
?P  JrSroV^^  belonging  to  the  Parsonage  of  Cannon  in  Coakham,  in 
against  ^0^1^  the  County  of  Berks,  growing  upon  all  the  Lands, 
Occu^m.3J^^^AxMe,  Meadow  and  Posture  Grounds  whatsoever  lying 
litve.         within  the  Parish  of  Cookkam  aforesaid,  and  within  the 

A  Pdrtioner    Limits,  Precincts  and  Boundaries  therein  menlioned : 

iL'li^  M?  ^"^  "^^  ^^  *«  «""®'  ^"^  ^«  ^**«  t^««><i  ««*til  the  2gth 
matter  of  right,  day  of  S^tember  then  next,  at  the  Rent  therein  men- 
tioned, and  to  hold  the  same,  from  the  said  29th  of 
September  then  next,  for  13  years,  at  the  Rent  therein 
mentioned,  and  that,  under .  this  Indenture  Stevens 
became  entitled  to  the  Tithes  of  Com  and  Grain,  Hay 
and  Grass,  arising  on  all  the  Land  situate  within  that 
part  of  the  said  Parish  of  Cookkam,  or  the  Titheable 
places  thereof,  as  was  or  were  comprised  within  the 
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limits,  precincts  and  bounds  aforesaid :  that  the  De-  183a 

fendant  Sir  Samuel  Young  had,  in  the  years  1820,  i8ai,  *  ^  ^"^ 
1822,  1823  and  1824,  occupied,  and  then  continued  to  Lswig 
occupy,  a  certain  Farm,  or  portion  of  Arable,  Meadow  « 
and  Pasture  Land,  situate  within  the  said  Parish  of 
Cookkam,  or  the  Titheable  places  thereof,  great  part 
whereof  was  comprised  within  the  precincts  and  bounds 
in  the  said  Indenture  mentioned  and  described,  the 
Tithes  whereof  were  thereby  demised  to  Stevens  as  afore- 
said, containing  162  Acres,  of  which.  134 a.  or.  37p.» 
were  situate  within  the  precincts  of  the  Lands,  the 
Tithes  whereof  were  demised  to  Stevens  as  aforesaid ; 
that  Sir  Samuel  Young  had,  in  each  or  some  of  the  said 
years  cut  and  taken,  from  his  Farm  and  Lands  situate 
within  the  boundaries  aforesaid,  large  quantities  of 
Clover,  Tares  or  Vetches,  Meadow  and  Rye-grass,  and 
other  Grasses,  which  he  had  carried  away,  without 
making  the  same  into  Hay,  and  that  he  had  carried  off 
part  thereof  whilst  in  the  swathe,  and  other  part  there^ 
of  whilst  in  heaps :  and  the  Plaintiff  submitted  that 
the  Tithe  of  all  such  Clover,  Tares  or  Vetches,  and 
Grasses  so  cut  and  taken  away,  ought  to  have  been  set 
out  to  the  Plaintiff  Stevens^  as  such  Lessee  as  aforesaid, 
or  that  a  full  Compensation  for  the  same  ought  to  have 
been  paid  to  him ;  but  that  Sir  Samuel  Young  had  taken 
the  Tithes  of  all  the  Titheable  matters  and  things 
aforesaid,  and  converted  the  same  to  his  own  use, 
without  setting  out  the  same  to  the  Plaintiff  Stevens,  as 
such  Lessee  as  aforesaid,  and  without  making  to  him 
any. allowance  or  sattsftu^tion  for  the  same:  That  Sir 
S.  Young  had  refused  to  account,  with  Stevens,  for  the 
value  of  the  Titlies  so  subtracted  by  him,  alleging  that 
the  Plaintiff,  Lewis,  was,  at  the  time  of  making  the 
demise,  entitled  only  to  the  Tithe  of  Hay  within  the 
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said  District,  and  that,  in  his  Title-deeds,  Tithe  qT 

Grass  was  not  conreyed  to  him,  by  name,  but  Tithe  of 

Hay  only.    But  the  Plaintiffs  charged  that,  by  Law, 

n      ^'  the  Person  who  is  entitled  to  the  Tithe  of  Hay,  is  enti- 

tied  to  the  Tithe  of  all  Clover,  Tares  or  Vetches,  and 
Grasses  of  every  description,  severed  from  the  Ground 
by  the  hand  of  Man,  from  the  moment  the  same  are  so 
severed;  and  that,  if,  as  Sir  Samuel  Young  at  times 
pretended,  he  had  given,  part  of  soch  Clover,  Tares  or 
Vetches  and  Grasses,  to  Husbandry  Horses,  he  had,  at 
the  time,  upon  his  Farm  and  Lands,  sufficient  Proven- 
der or  Food ;  or,  in  case  he  had  not  sold  or  disposed 
thereof,  he  might  have  had,  upon  his  Farm  and  Lands, 
sufficient  Provender  or  Food  fit  for  the  sustenance  of 
sudi  Husbandry  Horses,  without  having  had  recourse 
to  such  ClovM*,  Vetches,  Tares  and  Grasses,  so  carried 
away  by  him  as  aforesaid :  And  that  Sir  Samuel  Young 
had  given,  considerable  quantities  of  such  Clover, 
Tares  or  Vetches  and  Grasses,  to  Horses  employed 
by  him,  for  hire,  in  towing  Barges  along  the  River 
Ihtmes. 

The  Bill  prayed  that  Sir  Samuel  Young  might  be 
decreed  to  account,  with  the  Plaintiff  Stevens,  for  the 
single  value  of  the  Tithes  of  all  the  Clover,  Vetchen  or 
Tares  and  Grasses  which  he,  in  manner  aforesaid,  had 
taken,  from  off  his  Farm  and  Lands,  in  the  years  1820, 
i8ai,  1823,  18B3,  and  1824;  and  that  be  nughi  be 
decreed  to  pay,  to  the  Plaintiff  Steven^  what  should 
appear  to  be  ccmiing  to  him  on  taking  the  Accpunt. 


Sir  Samuel  Young  put  in  a  plea  to  the  Bill,  and 
thereby  stated  that  the  Plaintiffs  were  not,  nor  W95 
either  of  them,  seised  or  possessed  of  or  entitled  to  any 
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Tithes  or  Tithe  whatsoever,  within  the  Pariidi  of  Cook- 
ham,  or  the  titheaUe  places  thereof,  except  only  suoh 
Tithes  as  appertained  or  belonged  to  the  Parsonage  of 
Camum;  and  that  the  Parsonage  of  Camum  tiras  an 
Impropriate  Rectcvy,  to  which  the  Tithes  of  Clover, 
Tares,  Vetches,  Meadow  and  Rye-grass,  and  other 
Grasses,  cut  and  carried  away,  without  behig  made 
into  Hay,  did  not,  nor  did  any  of  such  Tithes  appertain 
or  belong ;  and,  therefore,  that  the  Plaintiffs  were  not, 
nor  was  either  of  them,  entitled  to  have,  from  him,  any 
such  Account  or  Payment  as  was  prayed  by  the  Bill, 
or  to  have,  as  against  him,  any  discovery  or  relief  ia 
respect  of  the  Tithes  of  such  Clover,  Tares,  Vetches, 
and  Grasses,  as  in  the  said  Bill  mentioned,  or  any  of 
tfiem :  and  he  pleaded  the  same  in  bar  to  the  said 
and  to  the  relief  and  discovery  thereby  sought* 


1830. 


BaiDOMAM. 


Issue  was  taken  upon  the  Plea:   and  Witnesses 
#^pe  examined  on  both  sides. 


The  Rev.  Thomas  Whatety,  the  Vicar  of  Cookham^ 
was  examined  as  a  Witness  for  the  Defendants.  He 
deposed  that  all  the  Great  Tithes  arising  withiir  the 
Parsonage  of  Catmon,  but  none  of  tfie  Small  Titb^, 
befamged  to  that  Parsonage;  that  the  Vicar  ^vas  enti*^ 
tied  to  all  the  Small  Tithes  of  the  Parish,  including  the 
Parsonage;  that  a  Money  Payment  had  always  been 
paid  to  hitti  in  lieii  of  them;  that  they  had  never 
been  set  out  in  kind,  and  that  he  had  never  heard  that 
any  claim  had  been  made  to  the  Tithes  oi  Clover,  Grass, 
and  other  Green  Food,  by  any  Owner  of  the  Parsonage, 
until  the  Plaintiff  Lewis  had  let  his  Farm  within  the 
Parsonage,  to  the  other  Plaintiff  Stevens. 

z  2 
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A  copy  of  a  Terrier,  in  the  Registry  of  the  Bishop  of 
SaUdmry,  dated  in  17159  and  appearing  to  be  signed 
by  two  Persons,  as  Churchwardens,  was  produced  on- 
the  part  of  the  Plaintiffs.  It  was  entitled  **  A  Terrier 
of  the  Vicarage  of  the  Parish  of  Cookham,  in  the  County 
of  Berks,**  It  contained,  amongst  other  things,  as 
follows :  '^  The  Great  Tithes  are  Lay  Impiopriation, 
the  Tithes  belonging  to  the  Minister  are  Small  Tithes, 
and  are  due  from  the  Inhabitants  of  the  Parish^  for 
which  a  Composition  is  collected,  which,  together  with 
the  House,  Meadow  and  Collection,  amount,  as  near  as 
can  be  computed,  to  140/.  per  Annum*/* 


Henry  AUnutt,  an  Occupier  of  Lands  within  the 
Parsonage,  was  also  examined  for  the  Defendants,  and 
deposed  to  the  same  effect  as  the  Vicar.  On  his 
cross-examination,  he  admitted  that  he  had  received 
a  Letter,  from  the  Plaintiffs'  Solicitors,  dated  the  aist 
of  June  1824,  informing  him  that  they  were  instructed 
to  file  a  Bill  in  Chancery  against  him,  for  the  Tithes  of 
green  Clover,  &c.,  taken  from  the  Lands  in  his  hold- 
ing, and  requesting  him  to  send  them  the  Name  and 
Address  of  bis  Solicitor :  and  that,  on  die  23d  of  June 
1824,  he  wrote  a  Letter  in  reply,  stating  that  he  had 
never  refused  to  pay  the  Plaintiff  Stevens,  for  the  Tithes 


*  The  Plaiotib  having  appealed  to  the  House  of  Lords, 
from  the  Vke-ChanceUor^B  Decree  in  this  Case,  made  a  Motion 
on  the  loth  of  May  1830,  that  the  Defendant  might  be  ordered 
to  deposit  this  Exhibit  in  the  hands  of  their  Clerk  in  Court,  in 
order  that  it  might  be  empoonded*  The  affidavits  in  Knppott 
ef  this  Motion  denied  the  authenticity  of  the  alleged  Terrier* 
On  the  14th  of  June  following  the  Motion  was  refmed. 
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of  green  Clover,  &c.  He  also  admitted  that,  on  the  8th 
of  June  1822,  he  wrote  a  Letter,  to  Stevens,  informing 
him  that  he  was  going  to  cut  Vetches  upon  part  of  the 
Lands  in  his  holding,  and  should  set  out  the  Tithe  of 
it,  but  had  no  objection  to  compound  for  it. 

Mr.  Whatefy,  the  Vicar,  was  cross-examined  by 
the  Plaintiffs.  He  admitted  that  he  had  received  two 
Letters,  from  the  Plaintiffs'  Solicitors,  the  dates  of 
which  he  could  not  recollect,  requesting  to  be  informed 
whether  he  did  or  did  not  claim  to  be  entitled  to  the 
Tithe  of  green  Clover  and  Tares,  within  Mr.  Leuns's 
Tithing,  with  a  view  to  deciding  as  to  the  propriety 
of  making  him  a  Party  to  the  Suit  in  the  Exchequer. 
He  farther  admitted  that  he  had  written  a  Letter  in 
reply,  stating  that  he  had  not  made  any  such  claim, 
but  that  he  did  not  mean,  by  such  non-elaim,  to  com- 
promise the  rights  of  the  Vicar. 

The  Cause  was  set  down  for  hearing :  but,  before  it 
was  heard.  Sir  Samuel  Young  died.  The  Plaintiffs  after^ 
wards  revived  the  Suit  against  the  present  Defendants, 
who  were  the  Executors  of  Sir  Samuel  Young. 

The  Cause  now  came  on  to  be  heard  upon  the  BiU 
and  Plea. 


Lewis 

BRIPGMAir. 


Mr.  Fonblanque  and  Mr.  Spence,  for  the  Plaintiffs, 
contended  that .  the  Plaintiffs,  being  entitled,  to  the 
Tithes  of  Hay  within  the  District  of  Cannon,  were,  con- 
Bequently,  entitled  to  the  Tithes  sought  to  be  recovered. 
Their  ailments  were  to  the  same  effect,  and  the  same 
Cases    were  relied  upon,  by  them,  as  in  Leuns  v. 
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Ywmg  (a)  in  the  Exchequer ;  but^  in  addition  to  thoM 
Cases,  they  cited  Fox  v.  Ayde  (b\  and  Lewis  ▼.  Allnuit  (<;)• 

The  SoUcitor-General,  Mr.  Pepys,  and  Mr.  £tA- 
dtrsleyj  for  the  Defendants ; 

The  Case  of  Lewis  v.  rbting,  in  the  Exchequer,  de- 
cides one  considerable  question  in  this  Case,  namely, 
that  the  right  to  the  Tithe  of  Hay,  does  not  draw  after 
it  the  right  to  the  Tithes  of  the  articles  in  question* 
That  decision  stands  undisputed  by  the  parties,  as  they 
have  abandoned  their  Appeal  to  the  House  of  Lords  in 
that  Case.  The  Terrier  shows  that,  suppoung  the 
Plaintiff  Lewis  to  be  Rector  (which  he  does  not  allege 
himself  to  be)  he  is  entitled  to  the  Great  Tithes  only, 
and  that  the  Small  Tithes  belong  to  the  Vicar.  Lewk 
V.  Yinmg  has  decided  that  he  is  not  entitled  to  the 
Tithes  in  question,  in  respect  of  his  being  entitled  to 
the  Tithe  of  Hay ;  therefore  the  Tithe  in  question  must 
be  Tithe  of  Agistment,  which  is  a  Small  Tithe,  and  be- 
longs to  the  Vicar. 


The  Plaintiff  claims  as  a  Portioner.  Now,  according 
to  the  decision  in  Norbury  y.  Meade  {d),  he  ought  t0 
have  stated  and  proved  his  Title  to  the  Tithes  which  he 

/y/(^^  .-^'^^demands,  and  how  they  were  severed  from  the  Rectory. 

Sy^  ^^/   The  Plea  admits  the  Plaintiff's  Tide  to  the  Parsom^ 

of  Cannon,  but  negatives  that  the  Tithes  in  question 


(a)  13  Price,  394;  and  1  Madeland's  Rep.  113.  The 
Plaiotiffs  presented  an  Appeal,  to  the  House  of  Lords,  from  the 
Decree  of  the  Chief  Baron,  in  tbat  SuiL  But,  upon  the  death 
of  Sir  Samud  Yowng^  they  abandoned  it. 

W  a  P.  W.  520.  (c)  3  Bligh,  New  Series,  83. 

(d)  3  Bligh,  211. 
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Lewis 


belong  to  that  Parsonage.      The  Case  of  Lewis  v,  1830. 

Allnutt  was  decided  on  AUnutt   having  written  two 

Letters  admitting  the  Plaintiff's  Title  to  the  Tithes. 

The  Plaintiff  Xetm  does  not  allege  that  he  is  Rector,     BainoMAM. 

or  in  what  character  he  is  entitled  to  these  Tithes. 

There  is  no  allegation  that  the  Plaintiffs  are  entitled  to 

the  Tithes  of  the  Parsonage  of  Cannon.    It  does  not 

appear,  from  the  statements  in  the  Bill,  that  the  Lower 

Division  of  the  Parish  of  Cookham  is,  in  any  way,  con* 

nected  with  the  Parsonage  of  Cannon,    All  that  the 

Plea  admits,  is  that  the  Plaintiffs  are  entitled  to  some 

Tithes  in  the  Parsonage  of  Cannon*    We  put  in  issue 

the  fact  of  their  Title  to  the  Tithes  of  Lands  in  the 

Lower  Division  of  the  Parish.    It  is  not  alleged  that 

the  Defendants  have  any  Lands  in  that  Division ;  and 

consequently  the  Plea  does  not  admit  it. 

The  words  **  The  Precincts  aforesaid,"'  can  mean  only 
the  Lower  Division  of  the  Parish :  therefore  the  Plain- 
tiffs have  not  alleged  that  they  are  entitled  to  the  Tithes 
of  any  District  in  which  the  Defendants  hold  Lands. 
We  submit  therefore  that  there  is  not  such  an  allega- 
tion in  the  Bill,  as  entitles  the  Plaintiffs  to  a  Decree ; 
inasmuch  as  the  Plaintiffs  cannot  call  on  the  Defend- 
ants to  account  for  the  Tithes  of  the  Parsonage  of 
Canntnh  on  an  allegation  of  Title  to  the  Tithes  of  the 
Lower  Division  of  the  Parish  of  Cookham.  The  Plain- 
tiffs should  have  amended  their  Bill  and  made  a  distinct 
allegation  of  Title. 

As  the  Plaintiff  Lewis  is  not  Rector,  he  is  not 
entitled  to  an  issue  to  try  his  right  to  the  Tithes  in 
dispute* 

Z4 


V 

Bridomav. 
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1829.  Mr.  Fonblanque,  in  reply,  said  that  Norbury  v.  Meade 

*        ^       ^     did  not  apply ;  because,  in  that  Case,  there  was  a  dis- 
Lewis        iJjj^^  denial  of  Title,  but  that,  in  this  Case,  there  was  an 
admission  of  Title  :  and  he  referred  to  the  Judgment  in 
Lagden  v.  Flock  (e). 

The  Vicb-Chancellor,  after  stating  the  contents 
of  the  Bill,  and  saying  that  the  Allegation  as  to  the 
feeding  of  Husbandry  Horses,  was  immaterial  to  the 
present  question,  proceeded  as  follows : 

This  Bill  does  not  any  otherwise  identify  the  Seisin, 
which  the  Plaintiff  Lewis  represents  that  be  has,  of 
the  Tithes  which  he  sues  for,  arising  from  Land  in 
a  certain  portion  of  the  Parish,  with  the  description  of 
the  Tithes  which,  by  the  Indenture  of  1815,  were 
demised  to  Stevens,  otherwise  than  by  saying  that,  by 
that  Indenture,  the  Lessor  did  demise  the  aforesaid 
Tithes  by  a  certain  description ;  and,  therefore,  upon  this 
Bill,  it  appears  to  me,  that  there  might  have  been 
a  question  whether,  if  a  Demurrer  had  been  put  in, 
the  Bill  could  have  been  sustained.  However,  the 
course  that  was  taken,  was  that  the  Defendant  put 
in  a  Plea.  He  pleaded  &c.,  [his  Honor  here  stated 
the  contents  of  the  Plea].  Now  the  Plaintiffs,  instead 
of  setting  down  the  Plea  to  be  argued,  and  having  the 
question  determined,  whether  it  was  a  good  Plea  in 
point  of  Law,  take  issue  upon  the  &ct8  in  the  Plea; 
and  issue  being  taken  on  the  Plea,  the  Defendants  have 
entered  into  Evidence,  which  consists,  first  of  all,  in 
producing  a  Terrier,  dated  in  the  year  1715,  and  in- 
tituled, ''  A  Terrier  of  the  Vicarage  of  the  Parish  of 
Cookham  in  the  County  of  Berks**'    This  Terrier  states 

(<;)  Haggard's  Consist.  Rep.  303. 
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that  the  Great  Tithes  are  of  Lay  Impropriation :  That 
the  Tithes  belonging  to  the  Minister  (that  is  the  Vicar) 
are  Small  Tithes,  and  due  from  the  inhabitants  of  the 
Parish,  for  which  a  Composition  is  collected.  Besides 
that,  there  is  some  Oral  Evidence  given,  the  effect  of 
which  is,  generally,  to  show  that  the  Vicar  is  entitled 
to  Small  Tithes.  I  say  '  generally'  because  I  observe 
that  one  of  the  Witnesses  makes  an  exception  with 
regard  to  the  Tithe  of  Wool. 


Lewis 
Baidoman. 


Now  this  Terrier  is  signed  by  the  Churchwandens 
only*  It  does  not  appear  that  either  the  Lay  Impro- 
priator or  the  Vicar  was  a  party  to  it;  but  still  it  is 
evidence  to  show  that,  generally  speaking,  the  Vicar 
is  entitled  to  the  Small  Tithes :  and  it  seems  to  me, 
that  the  Oral  Evidence  is  not  substantially  shaken,  by 
what  appeaiB  from  the  Letters  which  have  been  given  in 
evidence  on  the  part  of  the  Plaintiffs,  or  by  the  rest  of 
the  cross-examination.  I  consider,  therefore,  that,  if  the 
doctrine  which  was  established  by  the  Lord  Chief 
Baron,  in  the  Case  in  which  the  present  Plaintiff  LewU 
filed  a  Bill  against  the  same  Defendant,  Sir  S.  Young, 
and  had  that  Bill  dismissed,  and  then  appealed  to  the 
House  of  Lords,  be  true,  the  Defendant,  in  this  Case,  has 
succeeded  in  making  out  the  truth  of  his  Plea.  The 
Lord  Chief  Baron  f  in  that  Case,  held,  distinctly,  that  the 
mere  circumstance  that  the  party  was  entitled  to  the 
Tithe  of  Hay,  did  not  make  out  that  he  was  entitled 
to  the  Tithe  of  Grass  cut  green :  and  that  proceeded 
upon  the  notion  that  the  Tithe  of  Grass  cut  green,  was 
not  a  Tithe  of  the  same  species  as  Tithe  of  Hay,  in 
other  Words,  that  it  was  a  Small  Tithe  and  not  a  Great 
Tithe.  It  appears,  from  the  printed  Report  of  the 
Case,  that,  on  the  Lord  Chief  Baron  delivering  his 
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Judgment,  he  stated  that  he  had  consulted  other 
Judges  upon  the  point,  and  that  they  concurred  with 
him  in  opinion.  The  Plaintiffs  thought  proper  to 
appeal ;  but  they  afterwards  abandoned  their  Appeal ; 
because,  it  having  happened  that  Sir  Samuel  Yomng 
died,  they  did  not  choose  to  take  that  step  which  was 
necessary  for  the  purpose  of  prosecuting  the  Appeal  in 
House  of  Lords. 


It  appears  to  me,  therefore,  that  here  b  a  decision 
upon  the  point  of  Law ;  which,  after  all,  notwithstanding 
the  issue  of  fact  tendered  by  the  Plea,  is,  really,  the 
only  point  in  dispute  between  the  Parties. 

It  was  said  that  the  Evidence  given,  in  this  Case^ 
on  the  part  of  the  Defendants,  is  not  very  strong.  That 
may  be  so ;  but  then  it  is  observable  that  it  was  not 
contradicted  by  anything  tike  Evidence  of  a  Usage,  on 
the  part  of  any  person  who  stood  in  the  situation  in 
which  the  Plaintiff  LewiM  stands,  or  those  who  are 
Supposed  to  derive  Title  under  him,  ta  receive  the  Tithe 
of  the  Grass  cut  green.  I  consider,  therefore,  that 
the  matter  of  fact  is  sufficiently  made  out  on  the  part 
of  the  Defendants. 


It  was  said  that  the  Plaintiffs  are  entitled  to  have  an 
Issue.  It  is  perfectly  true  that,  where  a  Rector  files 
a  Bin,  and  the  Occupier  makes  out  a  Case  of  a  Modus, 
or  any  other  Case  which  will  go  to  defeat  the  Common* 
law  Title,  the  habit  of  the  Court  is,  if  the  Rector 
requires  it,  to  grant  an  Issue :  but,  in  this  Case,  th# 
Parties  do  not  stand,  as  it  appears  to  rae,  in  the 
situation  in  which  Parties  do  stand  when  the  Court  is 
in<  tlie  habit  of  granting  au  Issue ;  because  this  is  not 
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a  matter  on  which  the  points  are  contested  by  Bill  and  ,  a^^q, 

byAoBwer :  but  it  is  a  Case  in  which  the  Defendants  have 


put  in  a  Plea;  and  the  real  question  between  the  Parties         Lewis 
then  is,   ''  Has  the  fact  averred  in  the  Plea  been  made  ^' 

out  V  Besides  which,  it  does  not  appear  to  me  that 
the  Plaintiff  Leuri$  does  stand  in  the  sitaation  of  an 
Impropriator  generally.  It  is  observable  that  the  way 
in  which  it  is  represented,  both  by  the  Indenture  of 
Demise  and  the  Bill  itself,  is  that  the  Plaintiff  Lewis 
is  not  entitled  to  any  Tithes  within  the  Parish  of 
Cookham,  except  such  only  as  belong  to  the  Parsonage 
of  Cannon.  Now,  there  is  nothing  whatever,  in  the 
Bill,  to  show  that  this  Parsonage  of  Cannon  is,  (and 
indeed  it  is  clear  that  it  is  not)  co-extensive  with  the 
Parish  of  Cookham ;  and  the  Plaintiff  does  not  claim, 
as  Impropriator,  the  Tithes  of  the  Parish  of  Cookham, 
And  I  do  not  know  that  it  has  ever  been  the  habit  of 
the  Court  to  grant  an  Issue,  in  a  Case  where  a  persoa 
comes  with  a  limited  Title,  and  not  with  a  general  Title 
of  either  Lay  or  Spiritual  Rector  or  Vicar.  I  consider 
that  the  Title  of  the  Plaintiff  Lewis  is,  upon  his  own 
showiog,  clearly  the  Title  of  a  Portioner ;  and  I  think*  t^'  /  Jy*^^  Z^-*' 
therefore,  that,  on  that  account,  it  would  not  be  right 
to  grant  any  Issue.  And  I  also  think  that,  even  if 
he  did  stand  in  the  situation  of  general  Rector,  it 
would  not  be  right  to  grant  an  Issue,  because  the 
Parties  are  not  at  issue  upon  the  question  who  i^ 
entitled  to^  Small  Tithes  generally,  and  who  is  en- 
titled to  the  Tithe  of  Hay  generally,  but  they  are  in 
fact  disputing  about  a  mere  point  of  Law.  That 
point  of  Law  has  been,  I  think,  sufficiently  decided  by 
what  has  already  taken  place.  The  Plaintiffs  did  not 
think  proper  to  prosecute  their  Appeal^  to  the  House 
of  Lords,  from  the  decision  in  the  Suit  in  the  Court 
of  Exchequer ;  but  they  have  filed  this  Bill,  in  reality 


V. 

BaiDOMAM. 
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for  the  parpose  of  taking  the  opinion  of  the  Court  of 
Chancery  on  the  same  question  as  was  decided  in  the 
Court  of  Exchequer. 

My  opinion  is,  that  I  must  hold  this  Plea  to  have  been 
suffloiently  made  out  in  point  of  fact,  and  the  conse- 
quence is  that  the  Bill  must  be  dismissed  with  Costs. 


1830: 
27 tb  &  2  8th 

January* 
and  1st  Feb. 

Executors  and 
Administrators* 


WELLMAN  ©.  BOWRINQ. 

S  Y  the  Decree  made  by  Sir  John  Ltachj  V.  C,  on  the 

hearing  of  this  Cause  (a)»  it  was  declared  that  Elizabeth 

By  a  Mar-       Bryant  in  the  pleadings  named,  was,  as  the  Administra- 

riage  Settlement  ^^x  of  the  Goods  and  Effects  of  her  Husband  Joseph 
the  ultimate  i*^..,*-      .       t     ^       ,%» 

Tru3t  declared      Bryant,  entitled  to  the  Equitable  Fee  in  the  Copyhold 

of  a  Copyhold  or  Customary  Estate  in  question  in  the  Cause,  and,  as 
perty  of  the  ^^^^  Administratrix,  also  entitled  to  call  upon  the  de- 
Husband,)  was    fendant,  Joseph  Bowring,  for  a  Surrender  to  her  of 

forbis  Executors  ^^^  g^j  Estate.    And  it  was  ordered  that  it  should  be 

or  Adminifttra* 

tors,  and  a  aimi-  referred,  to  one  of  the  Masters  of  the  Court,  to  inquire 

and  state  who  were  the  next  of  Kin  of  the  said  Joseph 

Bryant,  living  at  the  time  of  his  death,  and,  if  any  of 

them  had  since  died,  who  was  or  were  the  Personal 

Representative  or  Representatives  of  him,  her  or  them 

so  dying. 

The  Master  found  that  the  Defendants  Joseph  Bow- 
ring,  Mary    Genge,   George  Bowring   and   Elizabeth 


lar  Trust  was 

declared  with 

respect  to  the 

Executors  or 

Administrators 

of  the  Wife,  as 

to  a  Copyhold 

Estate  which 

was  her  P]x>- 

pertv.    The 

Wife  survived 

and  took  out 

Administration  to  her  Husband :  held  that  she  was  not  entitled  to 

hold  the  former  Estate,  for  her  own  exclusive  benefit,  but  for  the 

benefit  of  herself  and  her  Husband's  next  of  Kin. 


(a)  See  1  Sim.  &  Stu.  24,  &  2  Russ.  374. 
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Weaver,  together  with  John  Bawring  and  Jane  Axe, 
were  the  only  next  of  Kin  of  the  said  Joseph  Bryant, 
Uving  at  the  time  of  his  death :  that  John  Bowring  and 
Jane,  Axe  had  since  died,  and  that  the  Defendants, 
Richard  Genge  and  James  Mawsan  Hansford  were  the 
Legal  Personal  Representatives  of  Jane  Axe,  but  he  did 
not  find  that  there  was  any  Legal  Personal  Represen* 
tative  of  John  Bowring. 


1830. 
Wbllmak 

BOWRINQ. 


The  Cause  now  came  on  to  be  heard  for  Further 
Directions. 


Mr.  Home,  Mr.  Pepys  and  Mr.  Preston  fpr  the 
Plaintiff: 

There  is  neither  any  express  nor  any  implied 
Trusty  in  this  Case.  If  Mr.  and  Mrs.  Bryant  had  had 
more  than  two  Children,  it  would  be  difficult  to  contend 
that  the  two,  who  took  under  the  limitations  of  the 
Settlement,  should  not  take  for  their  own  benefit,  but 
be  Trustees  for  the  rest  of  the  family.  In  default  of 
Issue,  the  Trustees  were  to  surrender  the  Estate  to  tlie 
use  of  the  Appointees,  and,  in  default  of  appointment, 
to  the  use  of  the  Executors  or  Administrators.  How  then 
can  it  be  contended  either  that  the  Appointees,  or  the 
Executors  or  Administrators,  were  not  intended  to  take 
beneficially.  If  the  Executors  or  Administrators  were 
intended  to  be  Trustees,  why  are  they  substituted  for 
the  Trustees  of  the  Settlement.  This,  being  Copyhold 
Property,  is'  not  Assets  for  payment  of  Debts.  The 
Trust  in  favour  of  the  Executors  and  Administrators, 
contains  the  same  restriction  as  to  numbers,  as  the 
Trust  in  favour  of  the  Children.  A  Limitation  as  to 
numbers,  when  applied  to  Executors  or  Administrators* 
cannot  be  applied  to  them  officially.    The  Settlor  must 


Wbllmav 
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hare  hsd  the  same  intentKm  with  respect  to  them,  lis 
he  had  with  regard  to  the  Children.  If  he  had  intended 
that  the  Executors  or  Administrators  should  hold  the 
Estaite  upon  any  Trast,  he  would  have  declared  the 
Trust.  It  was  in  the  power  of  the  Settlor,  when  he 
made  his  Will,  to  name  his  Executors.  If  he  named 
none,  the  relationship  to  the  Settlor  would  have  pointed 
out  who  were  to  be  his  Administrators. 

In  the  argument  in  Ripley  v.  Watenvorth  (b)  a  Case 
was  cited,  from  Salkeld  (c),  which  was  decided  between 
the  passing  of  the  Statute  of  Frauds  and  the  14  Geo.  2, 
c.  20,  In  that  Case  it  was  held  that,  under  the  Sta- 
tute of  Frauds,  the  Estate  was  made  Assets  for  payment 
of  Debts  only.  That  was  a  decision  that  persons  taking 
as  Personal  Representatives,  might  take  beneficially, 
A  similar  rule  was  adopted  in  Evans  v.  Charles  {d). 
Where  is  the  liability  to  pay  Debts,  found  to  be  imposed 
upon  this  Copyhold  Property?  Sanders  v.  Franks  (e). 
It  never  was  the  property  of  the  Person  whose  next  of 
Kin  are  now  claiming  it.  The  Property  never  was  in 
the  Author  of  the  Settlement.  His  Executors  or  Ad- 
ministrators take  it  as  Purchasers,  and  not  in  their 
representative  character.  He  was  Tenant  for  Life, 
with  a  Power  of  appointing  two  Executors.  This 
Case  comes  within  the  Statute  of  Frauds,  which  says 
that  no  Trust  shall  be  raised  except  by  writing.  Could 
the  Executors  or  Administrators  be  sued  as  such.  If 
the  Trust  had  been  as  express,  for  the  Heirs,  as  it  is  Tor 
the  Executors  or  Administrators,  they  could  not  have 

{b)  7  Ves.  425.        (c)  Oldhim  v.  rkkering^  %  Salk.  464. 

(d)  1  Anstr.  138.  Upon  this  case  being  cited,  the  Vice^Chan' 
ceUor  said  that  a  Case  had  been  decided  which  was  much  at 
variance  with  it    See  Bridge  v.  Abbott,  3  Bro.  C.  C.  224. 

(e)  s  Madd.  147. 
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been  saed  at  Law.  The  Efitate  is  not  an  Asset  of  the 
Settlor,  either  at  Law  or  in  Equity.  No  Probate-duty 
would  be  payable  upon  it.  How  can  Property,  that 
never  was  rested  in  a  Party,  be  applicable  to  pay  his 
Debts  ?  Cranmef^s  Case  {f).  This  Case  is  most  ably 
eiuicidated  in  5  Bac  Ab.  733,  734.  If  the  limitation  to 
Executors  had  been  made  by  a  prior  Owner,  it  would 
have  been  part  of  his  own  dominion.  This  Interest 
never  was  his  Property.  The  Court  cannot  make  it 
an  Asset  of  his.  If  it  had  been  limited  to  the  right 
Heirs  of  il.  JB.  they  would  have  taken  as  Purchasers : 
and  it  would  not  have  been  held  that  they  took  it  as 
real  Assets  of  A.  B.  If  it  was  not  Property  in  the 
Party,  his  Executors  or  Administrators  could  not  take 
it  as  part  of  his  Assets.  This  Estate,  being  Copyhold, 
never  could  be  an  Asset  at  Law.  Prior  to  the  Statute 
of  Frauds,  an  Heir  taking  as  Special  Occupant,  was  not 
liable  to  Debts.  If  it  had  been  a  Legal  Estate,  and  not 
an  Equitable  one,  a  Court  of  Law  could  not  have 
reached  it.  If  not,  how  can  this  Court  reach  it?  If  it 
was  not  an  Asset  at  Law,  it  cannot  be  an  Asset  in  this 
Court.  If  the  Limitation  had  been  to  the  Executors  or 
Administrators  of  the  Wife,  they,  certainly,  would  not 
have  been  liable. 
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The  whole  of  the  Settlement  is  a  declaration  of  Trust, 
except  as  to  the  Interest  now  in  dispute.  This  shows 
that  the  Executors  or  Administrators  were  not  intended 
to  be  Trustees  of  it.  If,  however,  the  Executors  or 
Administrators  are  to  take  the  Property  as  Trustees, 
then  the  Widow  will  be  entitled  to  one  half  of  it. 


(J)  Dyer,  309  a. 


WXLLMAN 
BOWBIKQ* 
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The  Solidtor-GenertJ,  flf  r.  GamUt,  and  Mr.  Teed, 
for  the  Defendants : 

Throughout  the  Settlement,  every  Limitation  is 
governed  by  the  necessity  of  not  going  beyond  two 
Persons,  by  reason  of  the  Custom.  An  implied  Trust 
eanKf^be  raised,  where  the  character  of  the  objects  is 
sucn  as  to  raise  a  Trust;  as  in  the  case  of  Children. 
The  Children  were  the  principal  objects  of  the  Settle- 
ment. The  Executors  or  Administrators  were  not  the 
objects  of  the  Settlement ;  therefore  it  cannot  be  argued 
that  the  latter  were  intended  to  take  beneficially,  be- 
cause the  former  were  intended  to  do  so.  There  Mrere 
no  Children  to  take,  in  their  own  character,  and  the 
other  objects  of  the  Settlement,  take  in  respect  of  their 
office  only. 

« 

Lord  Eidon  said  that  the  Husband  and  Wife  might 
contract,  with  each  other,  to  convert  the  Copyhold 
into  Personal  Estate  {g).  There  is  nothing,  in  the 
Statute  of  Frauds,  which  prevents  a  Trust  from  bcfing 
raised  by  implication.  As  to  the  Estate  not  being 
Assets,  because  the  Property  was  not  vested  in  Jo$eph 
Bryant,  he  had  in  himself  the  whole  Property :  and  the 
Trust  of  a  Copyhold  for  Life,  is  Assets.  Cranmer'i 
Case  is  not  an  authority  for  the  purpose  for  which  it 
has-  been  cited.  The  decision  turned  on  th6  Limitation 
t6  the  Grantor,  his  Heirs  and  Assigns,  which  is  found 
in  this  Argument,  but  not  in  the  Statement.  Hie  tdti- 
mate  decision  in  thai  Case,  took  place  in  44€ti  filit.  (A), 


'< 


(g)  See  2  Rum.  379. 

(A)  The  Reporter  was  not  able  to  find  the  decision  above 
referred  to.    There  is  a  Case  of  Sparke  r.  Sparke  rAsLiing  to 
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and  wais  expressly  the  reverse  of  what  was  decided 
origmally  in  14  Eliz. 

The  decision  in  Sanders  v.  Uranh  is  of  questionable 
authority ;  and  the  words  "  for  bis  and  thw  own  use/' 
upon  which  that  Case  was  decided*  are  not  found  here, 
Eoam  V.  Charks  has  been  frequently  denied  to  be  Law. 
To  make  Property  Assets^  it  is  not  necessary  that  it 
should  be  Personal  Property  in  the  Party  whose  Assets 
it  is.  Uibm  r.  Godfrey  (1).  The  Case  in  Salkeld  has 
boen,  long  since,  overruled.  In  BifUy  v.  Waterworih 
Lord  EUkm  says :  **  In  the  Case  in  Salkeld,  the  question 
ainse  in  a  Court  of  Law,  between  the  Statute  of  Frauds, 
and.tbe  oth^  Statute,  whether  the  Court  would  compel 
him  to  do  more  than  to  pay  the  Debts.  The  decision^ 
as  far  as  it  goes,  is  that  the  Court  would  not  interfere 
fiirther.  Yet  I  doubt  whether  an  Exeputor  or  Ad- 
ministrator ever  takes  anything,  as  such,  that  he  would 
not  be  bound  to  apply  as  Personal  Estate  of  the  Tes* 
tator  (iV  If  anything  is  takeii  in  the  character  of 
Executor  or  Administrator,  it  must  be  part  of  the  Per* 
aonal  Estate  of  the  Party  represented,  and  must  be 
applied  as  such ;  as  in  the  case  of  Stock  belonging  to 
a  TestatOT  whose  Will  is  not  attested  by  two  Witnesses. 
The  Administrators  may  not  be  Children ;  they  may  be 
Creditors.  Suppose  that  they  are  Creditors  for  5  /.,  an^ 
that  there  are  other  Creditors  for  1,000  /. ;  could  the 
former  ti^ke  the  whole  ?  They  could  get  it  only  on  the 
ground  that  it  was  Assets  for  payment  of  their  Pebts* 
Whatever  an  Executor  or   Administrator   takes,   as 

the  qaestioii  diacaned,  and  which  was  decided  in  44  &  45 

Elis.    See  Moore's  Rep.  666 ;  Cm.  EUz.  666  &  840 ;  Yelv.  9. 

(#)  Dyer,  309,  b.  note  78.  (k)  7  Ves.  438. 
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Execmtor  or  Administrater,  lie  takes  subject  to  Debts, 
and  to  all  tbe  Rights  which  exist  against  an  Ezeentor 
or  Administrator. 

None  of  the  Limitations  after  those  to  the  Hasband 
and  Wife,  are  to  talce  effect  until  after  the  death  of  the 
Survivor  of  the  Husband  and  Wife.  Yet  it  is  said 
that  the  Wife  was  intended  to  take,  if  she  survived  her 
Husband.  Suppose  that  the  Wife  had  died  withm  two 
Calendar  Months  after  the  death  of  her  Husband,  and 
administration  dt  boms  non  of  her  Husband  had  been 
granted  ^  who  would  have  been  entitled  ?  Clearly  not  the 
Wife's  Representatives.  She  took  an  express  Estate  for 
Life :  the  Limitation  to  the  Executors  or  Administrators 
is  not  to  take  effect  till  aft«r  her  death.  The  clear  effect 
of  the  Instrument  is  that  the  Executors  or  Administrators 
were  intended  to  take  the  Property,  in  their  official  cha- 
facter  only.  The  Limitation  to  them  was  meant  to  give 
a  beneficial  Interest  to  tbe  Persons  entitled  under  the 
Will  of  the  Settlor,  in  case  it  was  not  attested  so  as  to 
be  an  execution  of  tbe  Power  contained  in  the  Settle- 
ment, or  to  his  next  of  Kin,  in  case  he  died  intestate. 


*  Lord  Eldon,  in  his  Judgment  upon  the  appeal  in  this 
Case,  says :  ''  Another  question  is  whether  tbe  Limita- 
tion being  to  the  Person  by  the  description  of  an  office, 
namely,  to  Executors  or  Administrators,  the  Wife, 
taking  the  Copyhold  as  Administratrix  of  her  Husband, 
took  it  for  her  own  use  and  benefit?  May  it  not  be  held, 
by  ai^alogy  to  those  Cases  in  which  the  Executor  taking 
Leases  pur  autre  vie  as  Special  Occupant,  has  been 
deemed  a  Trustee  for  tbe  next  of  Kin  of  his  Testator, 
that  the  meaning  of  the  Parties  in  the  Agreement  made 
on  their  Marriage,  was  that  the  Executor  or  Adminis- 
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Cntor  was  to  take  the  Copyh<dd  Eatatetf  for  the  parpoet 
of  making  each  Copyhold,  so  coming  to  him,  a  Personal 
Interest  of  the  Husband  and  Wife  respectively  **  (/). 
Lord  EtdofC%  opinion,  thereibre^  seems  to  be  clearly  in 
onr  laYouiw  It  wlia  qaite  acddental  who  would  be  the 
.Ezficutoira.or  Administratois*  Aa  the  Custom  of  the 
Manor  wonld  not  allow-  if  there  being  more  than  two 
Tenants,  the  Limitation  in  question,  was  a  device  to 
keep  the  Fh>pertj  in  die  Settlor^s  own  Family;  and 
there  wele  no  Persons  who  could  be  so  properly  pointed 
^ut  foe  that  piitpose,  as.  those  who  were  to  have  the 
administration  of  the  SetUoi^s  Personal  Estate.  Wett- 
•falmg  ▼•  WfsifaUng  (m).  Sutton  v.  Chetwynd  (»). 
Duke  of  DevlM  v.  Kinion  (o).    Prke  v.  Strange  (p). 

The  Vice  Chancbuoe  : 

»  * 

An  the  useiul  learning  upoti  the  question  that  haa 
arisen  in  this  Cause,  is  to  be  fouid  in  the  Report  of  the 
:Case  of  Riplejf  v.  Watenaorth. 

The  general  opinion  is  that  whatever  a  Person  takes 
as  Executor  or  Administrator,  he  takes  aa  part  of  the 
Personal  Estate  of  the  Testator  or  Intestate.  Nothing 
in  the  course  of  the  argument  ha»shaken  what  is  laid 
down  by  Lord  Eidm  in  Bipley  v.  Waterworth.  All  the 
Cases  that  have  been  cited  show  a  gradual  convergence 
of  mind  to  the  decision  which  he  came  to  in  that 
Case* 

Evans  v.  Charles  haa  nothing  to  do  with  the  present 
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(f)  a  Rtiss.  380.         (m)  3  Atk.  460.         (n)  3  Mer.  249, 
(o)  a  Vem.  719,  &  a  P.  W.  381.    (p)  Madd.  &  Geld.  159. 
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questioii ; '  nor  has  the  case  of  Sander$  y.  RroHks  any 
bearing  upon  it.  * 

The  judgment  delivered  by  Lord  Eldon,  upbn  the 
Appeal,  contain!^  a  clear  expression  of  opinion  that  the 
ultimate  limitation  to  the  Executbris,  or  Administrators, 
«ould  only  be  supported  as  a  mutual  contract,  betwre^ 
the  Husband  and  Wife,  that,  in  the  events  of  there 
being  no  issue  of  the  Marriage,  and  of  the  Powers  of 
App(Hntment  not  being  exercised,  the  Personal  Estate  of 
each  of  them  should  have  a  reciprocal  benefit  (j).  It 
appears  4o  me,  therefore,  that  I  have  an  unerring  light 
.«lo  ^ide  me  in  deciding  upon  the  point  in  this  Cause ; 
and  that  I  am  bound  to  declare  that  EUtcbtth  Bryant 
did  take  the  Equitable  Fee  in  this  Copyhold  Estate,  as 
the  Administratrix  of  her  Husband,  and  as  part  of  his  Per- 
sonal Estate.  The  Husband  has  been  so  long  dead,  that 
there  can  be  no  question  as  to  whether  all  his  Debts 
have  been  paid  or  not :  therefore,  the  Persons  entitled 
under  the  Statute  of  Distributions  will  take  the  Estate. 


■  • 

Declare  that  Elizabeth  Bryant  is,  as  the  Administra- 
trix of  the  Goods  and  Chattels,  Rights  and  Credits  of  her 
late  Husband,  Joseph  Bryant,  entitied  to  the  Equitable 
Fee  of  the  Copyhold  or  Customary  Estate  in  question, 

•  •  • 

held  of  the  Manor  of  Slope,  in  the  County  of  Dorset,  as 
part  of  his  Personal  Estate,  for  the  benefit  of  herself  and 
the  next  of  Kin  of  the  said  Joseph  Bryant,  according 
to  the  Statute  for  Distribution  of  Intestates  Estates. 
Order  that  it  be  referred  back  to  the  Master,  to  take  an 


{q)  See  2  Russ.  379,  380. 


CASES    IN    CHANCERY. 

acoount  of  the  Rents  and  Profits  of  the  saidCopyhold 
Estiite  leccilred  by  tbe  Plaintiff;  or  by  any  other  Person 
or  Persons  by  his  Order,  or  for  bis  use;  since  be  came 
into  possession  thereof;  and  that  the  amount  thereof  be 
answered  by  the  Plaintiff*;  that  the  Copyhold  Estate  be 
Sold,  with  the  approbation  of  the  Master,  and,  in  order 
to  such  Sale,  all  Deeds  and  Writings  in  the  custody 
or  power  of  any  of  the  Parties,  are  to  be  produced  be- 
fore the  Moiter,  upon  oath.    Order,  that  the  Money  to 
arise  by  such  Sale  be  paid  into  the  Bank,  with  the  pri- 
vity of  the  Accountant-General,  to  *tbe  Credit  of  the 
Cause,  subject  to  the  further  Order  of  the  Court.    And, 
for  the  purpose  of  taking  the  said  Accounts,  all  Parties 
are  to  be  Examined  upon  Intenogatories^  &c. ;  and  are 
to  produce^  on  oath,  before  him,  all  Books,  Papers,  Wntr 
ings,  &c.  And  it  is  ordered,  that  the  Master  do  tax  the 
Costs  Charges  and  Expenses  of  all  Paiiies  of  and  re- 
lating to  the  Suit  and  the  AppeaL.    And  this  Court  doth 
declare  that  the  Money  to  arise  by  such  Sale,  and  the 
amount  of  the  said  Rents  and  Profits,  ought  to  be  ap- 
plied, first,  in  payment  of  such  Costs,.  Charges  and  Ex- 
penses,, and  the  Residue  divided  in  the  manner  follow- 
ing 1  one  Moiety  thereof  to  the  legal  Personal  Represea- 
tatiye  of  EUzabeth  Bryant,  but  in  Trust  for  the  Plaintiff* 
Christopher  Welbnan,  subject  to  the  Debts,  if  any,  of  the 
said  Elizabeth  Bryant,  and  the  other  Moiety  thereof  to 
be  divided  into  Six  equal  Parts ;  (that  is  to  say,)  one 
Sixth  Part  thereof  fov  the  use  and  benefit  of  the  De^ 
fendant  Joseph  Bo^j^ring;  one  other  Sixth  Part  thereof 
for  the  use  or  benefit  of  the  Defendant  Mary  Genge; 
one  other  Sixth  Part  thereof  for  the  use  or  benefit 
of  the  Defendant  George  Bowrit^;   one  other  Sixth 
Part  thereof  for  the  use  or  benefit  of  the  Defendant 
EUzabelli  Weaver;   one  other  Sixth  Part  thereof  for 
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the  nae  or  benefit  of  the  DeTendflBils  Bkhari  Gtugg 
mAJmum  Mawmm  Hansford,  as  the  legel  Penonal-Re* 
preeentatiTee  of  Jane  Jxtpdtceulied;  and  themnaining 
Sixth  Part  thereof  for  the  nae  or  benefit  of  the  legal  Per- 
sonal Representative  cfJokn  fioior^,  decettstod^  And 
it  is  ordered,  that  the  Master  do  divide  the  same  acoiwd^ 
ingly;  and  any  of  the  Parties  are  to  be  at  liberty  to 
apply,  8ic. 


J830 :  THE  KING  OF  SPAIN  v.  HUIXETT. 

4tii  Febniaiy,  MaCHADO,  one  of  the  Defendanis  in  this  Canse, 

Practice.  was  ont  of  the  Jurisdiction  of  the  Cenrt;  and  a  SsA^ 

AmauhneMt.  ^^^^  ^^  prayed  against  him  when  he  should  come 

A  Defendant  within  the  Jurisdiction ;  but  he  had  not  appeared.    In 

against  whom  July  1828,  the  Answers  of  the  Defendants,  who  were 

JmjS^  his  ^*in  the  Jurisdiction  of  the  Court,  were  filed.    In 

comiDg  within  January  1830,  the  Plaintiff  obtained  an  Order  to  amend 

tbejurWiction,  y^  giu. 

18  aoty  m  sab-  "'^ 

stance,  a  Party 

to  the  Suit ;  and  ]^|.,  P^<  8nd  Mr«  James  Umsell,  for  the  Defendante 

Biir^nif  be     who  had  answered,  now  moved  to  disdiairge  the  Order 

amended  after      to  Amend,  for  irregularity,  on  the  ground  that  it  had  not 

the  expjnitioDof  ^^^^  obtained  within  the  time  limited  by  the  13th of  the 

sin  weeks  irom 

the  time  when     New  Orders. 

the  last  of  the 

dSwu  JS.0      Sir  C.  WelhereU  and  Mr.  Wieatky.  for  the  Plaintiff, 

are  within  Um      contended  that  the  Order  to  Amend  had  been  regularly 

Juri«liction,isto  obtained,  becanae  the  Defendant  Machado  had  not  yet 

be  deemed  suin* 

dent,  diottgh       put  in  his  Answer. 

the  other  De- 

£;^2..wK*      The  Vice-chancellor  said  that,  as  the  Subpema  was 
/  /*%^/     prayed  against  JMacAarfo,  only. when  he  should  goom 
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within  the  Jurisdiction  of  the  Court,  he  was,  in  sub 
stance^  not  a  party  to  the  Suit,  and,  consequently,  that 
this  Case  did  not  come  within  the  spirit  of  the  13th 
Order ;  and  that  the  Order  to  Amend  had,  therefore, 
been  irregularly  obtained,  and  must  be  discharged,  with 
Costs/ 
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Ex  parte  ST ARKIE. 

1  HIS  was  a  Petition  presented  by  an  Infant,  not  in  any 
Suit,  for  an  Order  for  a  Reference  to  the  Master  as  to 
Maintenance  out  of  his  Freehold  Estates,  the  Rents  of 
which  were  260  /•  per  annum. 

Mr.  Booth  appeared  for  the  Petitioner. 

The  Vice'Chancellor  said  that  Lord  Eldon  had,  dur- 
ing the  latter  part  of  his  judicial  life,  refused  to  make 
an  Order  for  a  Reference,  as  to  Maintenance  out  of  an 
Infant's  Freehold  Estate,  without  Suit:  but  that  he 
could  never  discover  the  reason  for  such  refusal,  as  the 
Order  discharged  the  Party  making  the  payment,* to. 
the  extent  only  of  the  allowance  made ;  and  his  Honor 
directed  a  Reference  to  be  made  according  to  the  prayer 
of  the  Petition  (a). 

(a)  See  Ex  parte  Lakin,  4  Russ.  307 ;  and  In  the  matter  <jf 
Sir  W.  Molesworthf  ibid.  308,  in  note. 


1830: 
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i8jo:  GRANT  v.  GRANT. 

8th»gKh,&i]th 

atih'sSa'rd^   SiR  ALEXANDER  GRANT,  of  Dah^,  inA^ 

krnd,  BuL,  the  GreatrUnele  of  the  Pluntiff,  Sit  Akse- 


^^         amkr  Cray  Grant,  being  aeieed  u  Heir  of  Entail  of  the 

Where  an        Estate  of  Dalury,  and  being  aeiaed  in  fee  of  eeitain 

Obtigor  haa,  by   Plantations  and  Estates  in  Januaca,  made  his  WiB, 

^2^^S2iy-  ***^  ^^  ^^  ^^  ^P"*  *77*'  ^^  thereby  gaire  two 
ed  the  ObUgee    auns  of  3,000/.  to  eac^  of  his  Nephews,  Pet€rGrmd 

from  rMovering  ^^d  Jojiw  Groitf,  and  a  sum  of  a,ooo/.  to^his  Nephew 

on  his  Bond,  a 

Court  of  £qQity  Charles  Grant,  the  Defendant ;  and  he  directed  that  die 

will  decree  pay  Legacies  he  had  so  given  to  his  Nephews  shoidd  net  be 

meot  of  the  full       u    i.  i j  ii  i         ^    tw-    u  r  t\^i.«.  ^ 

ainottnt  of  Prin-  ^  ^  "^^  ^'  ^  Release  or  Discharge  of  any  Debt  diey 

cipal  and  Inte-  might  owe  to  him  at  his  death,  but  that  each  of  them 
ii^ceedT^^  should  be  accountable  for  and  pay  sneh  Sums  of  Money 
penalty  of  the  ^  they  should  respectivdy  owe  to  him;  and  he  directed 
^^oad»  tlie  Legacies  to  be  paid,  at  the  expiration  of  three  years 

^^  ^  /zL  from  his  decease,  with  Interest  at  five  per  Cent,  per  An- 
^^l^^^.^s  num,  to  commence  from  the  end  of  one  year  after  hie 

decease ;  and  he  charged  the  Legacies  upon  all  his  Real 
and  Personal  Estates,  except  his  Real  Estate  in  8tMand\ 
and  he  appointed  his  Wife,  Lady  Elizabeth  Grants  the 
Right  hon.  James  Monigomety,  his  Brother,  Ludcviek 
Grant,  and  John  Spottistooode,  and  Peter  Grant,  his  Ne* 
^hew.  Executors  of  his  Will.  And  he  devised  alt  hia 
Real  Estates  (except  his  Estate  in  Seotlat^vaid  the  rest«- 
due  of  his  Personal  Estate,  to  his  Executors^  subject  to 
his  Debts  and  Legacies,  in  Trust  for  the  Heir  to  llie  Es» 
tate  at  Dahey  and  his  other  Estates  in  S<fctland,  for  his 
Kfe,  with  remainder  to  the  next  Heir  of  Entafl  i>f  those 
Estates,  his  Heirs  and  Assigns.    He  afterwards  made 
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a  Codicil^  dated  in  July  1773,  by  which  he  directed  that 
the  Legacies  should  not  be  paid  (ill  seven  years  after  his 

The  Testator  died  on  the  ad  of  August  177a,  leavii^ 
his  Biother,  Ludomckp  iNfbo  beeatte!  Sir  LMdtmtk  Grant, 
his* Heir  at  Law  and-Heir  of  fiitail  of  the  Estsles > in 
Scoibmdk  Upon  the  death  of  Sir  Alexandet  GratU,  the 
Testator,  the  Trustees  and  Executors  prevailed  apon 
AkOfanitr  Gratit,  who  was  the  ddest  Son  of  Sir  Ludo" 
vkk,  and  the  Father  of  thePbnntiflr/to  go  to  Jamaica, 
and  to  actas  their  agent  in  the  ealtivatioD  and  managa** 
ment  cf  the  Testator's  Estates  in  that  Island.  Jame$ 
Grant  was  indebted  to  the  Testator,  at  his  deoease«  in 
£84/.  6f.  3dL,  which,  being  deducted  fiom  /•  Granfn 
Legacy  of  3,000/.,  left  a  Bslance  of  3i3i6i.  igt.  ^d^ 
due  to  him*  •  By  a  Deed,  dated  the  7th  of  Februaxy 
)774,  JamM  Grand  assigned  the  sum  of  750/.,  part 
of  his  Legacy,  to  Sir  Httgh  JUif^  as  a  security  for  a 
Debt  due  from  him  to  Sir  H.  higlis;  and  by  an  Instro* 
ment  of  even  date,  he  also  assigned  the  sum  of  750  /•) 
other  part  of  the  same  L^acy,to  FramU  RiuuU,  as  a 
security  for  a  Debt  due  to  BmUU.  By  another  Deed« 
dated  the  ^d  ^f  January  1779,  Peter  Grant  assigned 
his  Legacy  of  3,000/.  to  James  Grant,  redeemable  upon 
the  payment  of  4,000/.  By  a  Deed  of  the  6th^  of 
Marck  1783,  after  reciting  the  Assignment  of  ad  Jam 
1779>  Jame$  .Grant  assi|ped  Petm'  Grani-s  Legacy 
to  Aleofonder  Grant,  the-  Plaintiff's  Father,  and  tbi 
Interest  due  thereon,  and  the  Assignment  thensof  of 
the  ad  of  January  1779.  In  the  montfi  of  December 
i78a^  Chathi  Grant,  the  Defendant,  purchased  from 
James,  Ciarkt  Sholto  Douglas,  an  Estate  called  Zfop^ 
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1830.         wMt'm Jamaica,, totr&oioooL ;  a&d CkdrluGtm pre^ 

^"^""^ '    vaaedon  Piier  Gratii  (they  being  th^a  both  reektebt  in 

^^^"*        Jamaica)  to  join  with  him  in  executing  five  Bonds  to 
Q    *  Dougku^in  penalties amountbg  to  23^30/.  6s.  ad, 

for  the  porpose  of  tfecnriiig  id^ooo'/./  part  of  tiie  Ptu^ 
chase  Money,  and  Interest  at  sit  per  Cent.  And  bf 
an  Indenture  of  DeceAiber  1782,  Ckarks  Grtmi,  and 
Peter  Gran^i both tnhis  oipu  right, abd  as  (he  Attom^ 
fcr  his  Brother  Jmiei  Grant,  assigned,  to  Douglae,  the 
three  Legacies,  subject  to  redemption  on  •  payment  6f 
'  the  Money  that  was  secured  by  the  Bonds*  In  April 
1783,  James  Grant  and  Peter  Grani  respeetiTsly  bet- 
came  Bankrupts.  The  same  persons  were  the  Assig* 
nees  under  both  Commissions ;  but  they  were  not  made 
parties  to  the  Suit  after  mentioned*  In  July  17839 
and  before  the  Bonds  were  payaUe,  Mr*  Dcnglas,  at  the 
request  of  Charles  Grant,  fijed  a  Bill  in  the  Court  of 
Chancery  in  Jamaiea,  against  theEizecutors^of  the  Tes- 
tator and  against  Charles,  Peter ^  and  Jame$  Grants 
in  order  to  enforce  payment  of  die  Legacies  in  pert 
satisfaction  of  the  Bonds.  In  September  1783^  Ma. 
Dwglas  died,  and  the  Sut  was  rerived  by  G^  Guthbe^ 
John  Fergussont  and  Wiliiam  Bass,  his  Executors;  and 
on  the  aist  of  May  1788,  the  Cause  was  beatd  and  a 
Decree  was  made,  referring  it  to  the  Jfoiter  te  take  an 
account  of  what  was  due  on  the  Legacies^  and  of  the 
Real  and  Personal  Estates  of  theTestatdr^  Sir  il*  Grant 
but  no  account  was  directed  of  the  oth^r  Legacies  given 
by  the  Testator,  or  of  his  Debts.  Thd  looter  made  a 
separate  Report  of  what  was  due  on  theLegaeteSjon  the 
nth  of  May  1789,  by  which  it  appealed  tibat  there 
was  due,  for  Principal  and  Intereat^  SfSgS  '»  isj  Gd*  to 
JasnesGrant,5fiBiolU>  Peter  Gtant,^i  s>966/.  I3«*4d^ 
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to  Charles  Grmit,  making  altogetlier  li  1914 /«.  14  a.  lOtf. 
due  in  respect  of  tiie  Legajoies.  JameiCfaM  hAd'i^ 
tained  his  Certificate  in  June  1783.     .  GaAm 


On  the  19th  of  Febvinuy  .I7^»ihe<ilfffitertti^de  his 
Gteneral  Report  m  the  Canse^  by  which  he  found  that 
there  was  a  very  large  Baknce  in  the  hands  of  the 
Executors  amounting  to  208,605  /•  8  s.  a  d.  Currency.; 
and  that  Report  was  confirkned,  by  an.  Order  of  the 
a5th  of  April  1793,  from  which,  however,  there  was  an 
appeal  to  the  King  in  Counnil,  and  the  Order  was 
affirmed.  In* April  1790,  Jifmes  Giadrnt  paid,  to  JngSi 
^  Russellg  the  Sums  secured  by  the  Assignmsnts  of  the 
two  Sums  of  750/.  and  756  /.,  Portions  of  his 
and  those  Sums  were  then  re*«6signed  to  him. 


Sir  LtfdmcA  Grim^  £ed  in  the  year  1790,  and  therSf 
«pon  Alexander  Grants  his  eldest  Son,  became  Sir 
Alexander  Grant,  and  the  Heir-et-Law  and  next  Heit 
of  Entail  to  the  Testator,  and  consequently  he  became 
entitled  to  the  residue  of  the  Testator's  Real  and  Per* 
sonal  Estates^  subject  to  the  payment  of  his  Debts  and 
Legacies. 


In  December  1792,  Sir  Alexander  Grant,  contracted 
with  Mr.  Rosi,  the  surriying  Executor  of  Mr.  Ihugld^ 
tat  the  Purchase  of  the  Debt  of  10^000  /.;  and,  by  ail 
Indenture  of  17th  December  179a,  the  Bonds  and 
Legacies  were  assigned  by  Mr.  Rots  to  Alexander  Undo, 
in  Trust  for  Sir  Alexander  Grant,  upon  payment '  to 
Moss  o(  the  Consideration  Money.  In  Febru&ry  17931 
Actions  were  brought^  on  the  Bonds,  in  Jamaica,  in  the 
Name  of  Lindo,  against  Charles  Grant  $  and,  on  the 
3d  of  May  1 793,  Charles  Grant  filed  a  Bill  in  the  Court 
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of 'Chanoeryf  in  Jamakat  against  Sk  AUxanier  Grmtl, 
Undo  and  Ra8$,  and  against  the  Ezecaton  of  Sir 
ji/dKotdb*  Gniitff  the  Testator,  and  against  P€to- GfONf, 
praying  that  the  Assignment  to  Lhuh  might  be  de* 
dared  fraodnknt,  and  that  the  Legacies  of  Ckarla 
Grants  Peter  Grami  and  Jame$  Gnmi,  might  be  deemed 
a  Payment,  so  far  as  the  same  would  extend,  of  the 
Bonds  of  Charles  and  Peter  Grant,  and  that  Bos$  and 
Lkdo  might  be  decreed  to  resort,  for  Payment  of  the 
Legacies,  to*  the  Estate  alone  of  the  Testator :  and  that 
it  might  be  dedaied  that  Charki  Grant  oaght  to  have 
the  amount  due  on  the  L^acies  applied  in  reduction  of 
the  BoodB,  and  that  Sir  Ale^Mmtkr  Qrant  and  Undo 
might  be  directed  to  deliver  up  or  cancel  the  said 
Bonds  {Charles  Grant  oflbring  to  pay  any  Balance 
that  should  appear  due  after  applying  the  Amount  of 
the  Legacies  as  aforesaid)  and  Uiat  it  nught  be  refi»red 
to  the  Maeter  to  take  an  account  of  what  wa«  due  on 
the  Bonds,  and  that,  on  the  coming  in  of  the  Rqport, 
and  on   Charhs  Grant  paying  into   Court  the  dif« 
ference  between  the  amount  of  the  Legacies  and  of  the 
Bonds,  Sir  Alexander  Grant  or  Lmdo  might  be  directed 
to  deliver  up  or  cancel  the  Bonds ;  and  that,  in  the 
meantime.  Sir  Alexander  Grant,  Linda  and  Ross  mig^t 
be  restrained  from  disposing  of  the  Bonds  and  Lega* 
cies,  and  from  taking  any  steps,  at  Law,  by  virtue  of 
the  Assignment,  and  also  from  proceeding  at  Law  with 
any  Action  on  the  Bonds. 

On  the  35th  of  January  1794,  an  Injunction  wai 
granted  to  restrain  Sir  Alexander  Grant,  Rou  and 
Undo  from  disposing  of  the  Bonds  and  proceeding,  oA 
Law,  against  Charles  Grants  upon  the  same.  Pmm  jthat 
Order  there  was  an  Appeal  to  His  Majesty  in  Counoil^ 
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and,  on  the  ist  of  May  1799,  the  Order  of  the  Court  1830. 

bdow  was  affirmed,  and  Ckarles  Grant  was  direoted  to     ^ 
aoconnt  for  all  Monies  received  for  or  on  account  of       Gkavt 
the  TesUtor,  or  the  Legacies  given  by  his  Will.    On       ^' 
the  7th  of  April  1800,  James  Grant j  together  with  the  *^"** 

Assignees  under  the  Commissions  against  him  and 
Peter  Grant,  filed  a  Bill  in  Jamaica  against  Charke 
Grant,  against  the  Ezecut(»a  of  Sir  Alexander  Grant, 
the  Testator,  and  -  against  Sir  Alexander  Grant,  Peter 
Grant  and  linda,  praying  that  Charles  Grant  might  be 
decreed  to.  pay,  the  llmonntdue  from  him  on  the  Bonds, 
to  Sir  Alexander  Grants  so  as.to  exonerate  the  Legacies 
fpynxi  to  Peter  and  James  Grant,  and  that  those  Lega** 
cies  might  be  paid  to  the  Assignees,  out  of  the  Estates 
of  the  Testator,  and  that  an  Account  might  be  taken  of 
the  Real  and  Personal  Estates  of  the  Testator,  and 
of  his  Debts  and  Legacies.  On  the  sd  of  February 
1807,  a  Decree  was  pronounced,  in  this  Suit,  by  which 
it  was  ordered  that  Charles  Grant  should,  on  or  befora 
the  31st  of  July  then  next,  pay  to  Sir  Alexander  Grant, 
the  Sum  of  3,315/.  13s.  9^,  being  the  Balance  of  the 
Legacy  bequeathed  to  James  Grant,  and  reported  due 
in  the  Suit  instituted  by  Douglas,  with  Interest  at 
5  per  Cent,  and  also  the  3,000  /•  bequeathed  to  Peter 
Grant,  with  Interest,  in  part  payment  of  the  Bonds, 
and  that  thereby  the  Legacies  bequeathed  to  James 
and  Peter  Grant  should  be  exonerated  from  the  Assign- 
ment of  December  1 782 ;  and  it  was  further  decreed 
that  Sir  J.  Grant  should>  out  of  the  Estate  of  the 
Testator,  which  had  come  to  his  hands,  pay,  to 
James  Grant,  the  two  Sums  of  750  /•  each,  on  or  before 
the  31st  of  July  then  next,  with  Interest,  from  the  30th 
of  April  1790;  and  that  Sir  A.  Grant  should  pay,  to 
the  Asugnees  of  Ja$n€s  and  Peier  Grants  the  residue  of 
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Jamek  Gr&ni'n  Legacy,  and  also  the  Legacy  beqneatlied 
to  Piter  Orani,  with  Interest 

Charkg  Grant  and  Sir  Alexander  Grant  both  appealed 
to  the  King  in  Cooncil  from  that  Decree:  and^by  an 
Order  dated  the  12th  of  Jnne  i8og,  the  Decree  of  Ae 
sd  February  1807  was  reversed ;  and,  in  lieu  of  whett 
had  been  decreed  by  the  Court  below,  it  was  decreed 
that  it  should  be  referred  to  the  Master  to  compute 
subsequent  Interest,  on  the  Legacies  to  Peter  and 
James  Grants  from  the  foot  of  the  Report  in  the  Suit 
nstituted  by  Douglas}  and  that,  in  respect  of  the 
benefit  which  the  Assignees  of  Peter  and  James  Grant 
had  derived  from  the  Accounts  of  the  Testator's  Estate 
havmg  been  takeui  and  the  amount  of  what  was  due 
On  the  Legacies  to  Peter  and  James  Grant  having  been 
ascertained,  in  the  said  Suit,  they  ought  to  allow,  to 
ibe  Appellant  Charles  Grant,  a  reasonable  proportion 
of  the  Costs  and  Charges  and  Expenses  incurred  by 
him  in  such  Suit :  and  that  the  Master  should  settle 
and  ascertain  such  Proportion :  and  that  Charles  Gra$A 
should  be  at  liberty  to  deduct  the  same  out  of  what 
should  appear  to  be  due  on  the  Legacies  to  Peter  and 
James  Grant :  and  that  Charles  Grant  should  pay,  to 
Sir  Alexander  Grant,  the  residue  of  what  should  be 
found  due  on  the  Legacies,  in  part  payment  of  the 
Bonds  executed  by  Charles  Grant  and  Peter  Grant,  to 
Douglas,  and  assigned  to  Lisido  in  Trust  for  Sir 
Alexander  Grant :  and  that  Sir  Alexander  Grant 
should,  out  of  what  he  should  receive,  p^y,  to  James 
Grant,  what  should  be  ascertained  to  be  due  to  him  in 
respect  of  the  two  Sums  of  750/.  each,  part  of  the 
Legacy  bequeathed  to  James  Grant;  and  that*  Sit 
Alexander  Grant  should  pay,  the  residue  of  what  he 
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sherid  haye  bo  reeeiTed,  to  the  Assignees  of  the  Estates 
of  Peter  Grant  and  James  Grants 

InpsTsnance  of  this  Older,  ihe  Ma$ter  made  a  Re- 
port dated  the  14th  of  Januaiy  181 1,  and  thereby  cer-^ 
tified  that  there  was  due,  on  the  L^acy  to  Feter 
Grants  up  to  1st  December  1810,  8,300/.,  and  on  the 
Legacy  to  James  Grants  up  to  the  same  day» 
640&/.  14^.  8  \d.»  and  the  Master  allowed,  to  Charles 
Crrant,  for  his  Proporticm  of  the  Costs,  1 ,953  L  is.  y  d.- 
Charles  Grant  iKKcepted  to  this  Report ;  and  those  Bit- 
ceptions  were  overruled  and  the  Report  confirmed,  by 
an  Order  of  the  Court  in  Jamaica,  on  the  i6th  of  Sep* 
tember  181 1.  From  that  Order,  Charles  Grant  ap* 
pealed  to  the  King  in  Council,  and,  on  the  16th  of  April 
1818,  that  Order  was  tonftmied.  On  the  ilth  of 
February  i8ig,  Charles  Grants  in  pursuance  of  the 
Order  of  the  12th  of  June  1809,  paid  the  Balance  due 
in  respect  of  the  Legacies  of  Pe/^  and  Charles  Grant, 
after  deducting  what  the  Master  had  allowed  him  for 
Costs,  and  thereupon  the  Legacies  of  James  and  Peter 
Grant  were  assigned  to  Sir  il.  Grants  by  the  Persona! 
Representatives  of  James  Grant,  and  the  Assignees  of 
James  and  Peter  Grant ;  and  Sir  Alexander  Grant 
gave,  to  Charles  Grant,  a  receipt  for  16,884/.,  being 
the  amount  of  what  the  Master  had  found  diie  in  re* 
spect  of  the  Legacies,  with  subsequent  Interest  thereon. 


On  the  24th  of  July  1825,  Sir  Alexander  Grant  diedj 
and  the  Plaintiff,  Sir  Alexander  Cray  Grant  became  his 
Administrator  with  the  Will  annexed. 

On  the  1  ith  of  January  1827,  the  Bill  in  this  Cause 
was,  filed,  by  Sir  Alexander  Cray  Grant,  the  Repre^r 
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•entativet  of  Doui^  and  the  RepreseDlatifes  of  Undo 
against  Charki  Grani. 


The  Bill  was  anwndftd  in  August  1887 :  It  charged 
ihaty  although  it  i^peared*  by  the  Mas^s  Report  in  the 
Suit  instituted  by  Douglas,  that  Assets  of  the  Testator 
amounting  to  ao8«6o5/.  8$.  ad.  currency  had  come  to 
the  hands  of  the  Executors  and  Trustees  of  the  Testator, 
the  Report  was  fiJlacious^  and  was  stated  and  taken 
ex  parte,  and  was  framed  upon  the  estimated  value  or 
supposed  produce  of  the  Testator's  Property;  and  not 
according  to  the  actual  Receipts  and  Payments  of  the 
EzeeutoiB  and  Trustees :  and  that  the  Jfotffr  had  nevw^ 
seen  the  accounts  of  the  Executors .  and  Trustees,  who 
were  all  resident  in  Great  BriiaiM,  and  theiefere  could 
not  form  a  correct  estimate  of  the  outgoings  on  the 
Sales  of  Produce  in  Engkmd,  or  of  the  Prices  at  which 
such  Sales  were  efiectedj  or  of  the  Costs  of  Supjdies  sent 
out  to  the  Estates,  and  that  the  Moiter  had  never  seen 
aiqr  account  of  the  Payments  made,  by  the  Executors 
and  Trustees,  in  discharge  of  the  Testator's  Debts,  or 
of  their  other  Disbursements  in  the  Administration  of 
his  Estate :  thfit  the  Decree  in  that  Suit  was  defective, 
as  it  did  not  direct  any  account  to  be  taken  of  the  Tes- 
tator's Debts,  funeral  and  testamentary  ^penses  or 
Legacies:  that  Charles  Grant  solicited  and  prevailed 
on  Douglas  to  institute  the  Suit:  that  the  proceedings 
in  the  before*mentioned  Suits  were,  from  time  to  time, 
protracted  by  Charles  Grant ;  and  that  the  final-  settle- 
ment of  the  matters  in  dispute,  in  the  Suit  commenced 
in  1800,  was  delayed  by  various  exceptions,  appeals 
and  vexatious  proceedings  by  C.  Grant :  that,  on  the 
ad  of  December  1818, 36  years  Interest  was  due  on  the 
Bonds,  amounting  to  2i|6oo/. :  that  the  16,884  /.  paid 
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by  C.  Grant  ought  to  be  applied  in  reduction  of  the  Interest         1830. 
on  the  Bonds^  and  not  of  the  Principal^leaving  the  Bonds     '        ^        ' 
securities  for  the  Principal  10,000/.,  and  a  Balance  of        Grant 
Interest  of  4,716/.  and  upwards:  that  the  Bonds  were        GaANT. 
lost,  and  that  C.  Grant  was  about  to  quit  the  Kingdom. 
The  Bill  prayed  that  an  Account  might  be  taken  of  aU 
the  Sums  of  Money  then  due  and  owing  for  Principal 
and  Interest  in  respeot  of  the  Bonds,  and  that  the  De- 
fendant, Charles  Grant,  might  be  decreed  to  pay,  to  the 
Plaintiff,  Sir  Alexander  Cray  Grant,  as  such  Adminis- 
trator as  aforesaid,  what  might  be  found  due  on  the  taking 
of  the  Account,  and  that  the  Defendant,  Charles  Grants 
might  be  decreed  to  give  Security,  to  be  approved  of  by 
one  of  the  Masters,  in  order  to  secure  to  the  IHaintiff,  as 
such  Administrator,  the  Monies    due  and  owing  in 
respect  of  the  Bonds ;  and  that  a  writ  of  ne  exeat 
Regno  might  be  issued  against  the  Defendant,  who  was 
then  about  to  leave  the  Kingdom,  and' that  it  might  be 
marked  for  the  Sum  of  13,000  /. 

The  Writ  ofne  exeat,  marked  for  13,000/.  was  issued 
against  the  Defendant  on  the  12th  of  January  1827; 
but  afterwards  it  was  ordered  to  be  marked  for 
6;600  /.  (a). 

The  chief  question  in  the  Cause,  was  whether  the 
Plaintiff's  Claim  in  respect  of  the  10,000  /.  and  Interest 
was  or  not  to  be  limited  to  the  Amount  of  the  Penalties 
of  the  Bonds.  ' 

The  Solicitor-General  and  Mr.  M' Arthur,  for  the 
Plaintiff: 

.  It  was  a  Fraud,  on  the  part  of  Charles  Grant,  in  the 

(a)  See  3  Russ.  598. 
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Legal  BetiAe  of  tbe  word^  to  produre  Douglas  ta  tAe  a 
Bill  against  the  Persons  representitig  the  BstAte  of  the^ 
T\e8tator9  the  object  of  which  was  to  bring  die  Legaoies,- 
giyen  to  Peter  and  James  Gtant,  in  hqnidfttH>n  of  hie 
own  obligations ;  and  it  is  elear  that,  instead  of  having 
a  tight  to  their  Legacies,  he  was  bound,  as  between 
them,  la  relieve  their  Legacies  fh>m  the  obligations  of 
his  Debts.  In  that  Suit  a  Decree  was  afterwards  made; 
and  which,  without  directing  ahy  Account  of  the  Debts 
and  Testamentary  and  Punertil  Expenses,  &c.  of  the 
Testator,  without  directing  a  Oenerd  Account  of  the 
Debts  and  Legacies,  merdy  directed  an  Account  to  be 
taken  of  what  was  diie  to  Peter,  Charles  and  James 
GrafU,  in  respect  of  their  Legacies,  and  directed  anf 
Account  to  be  taken  of  the  Estate  of  the  Testator.  The 
JIf osfef  made  a  Repoit,  by  which  he  found  what*  was  due 
in  respect  of  those  three  Legacies,  and  he  found  a  rery 
large  Amoant  of  Money  to  befeng  to  the  Estate  of  the 
Testator.  Now  as  the  Master  was  directed  to  inqaini 
merely  what  Estate  there  was,  without  inquiring  what 
ihe  Debts  tod  Liabilities  were,  that  Account  was  a 
mere  nullity  up6n  the  face  of  it. 


Mr.  Douglas  who  had  obtained  the  five  Bonds,  and  also 
an  Assignment  of  the  Legacies,  had  a  right  to  go  against 
any  part  of  the  Assets.  He  sold  to  Ahxanier  Grant 
the  full  Sum  then  due  to  him,  with  all  the  Securities 
to  which  he  was  entitled,  and  they  were  all  assigned  to 
Undo,  in  Trust  for  Sir  Alexander  Grant.  The  effect 
was,  to  place  Alexander  Grant  in  the  place  of  Douglas, 
and  to  give  to  him  all  the  Rights,  and  to  subject  him  to 
all  the  Liabilities  to  which  Douglas  was  subject.  Sir 
Alexander  Grant,  therefore,  might  either  prosecute  the 
Suit  or  not,  as  he  pleased ;  because^  as  he  had  the  full 
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bettefik  of  Ui6  Claim  against  the  original  Debtor  and 
againat  his  Sareties^  he  tras  at  liberty  to  abandon  the 
Suit  and  pursue  the  remedy  against  the  Principal. 
Charles  Grant  has  no  right  to  complain  that  the  pay" 
ment  of  the  Legacies  was  not  enforced  in  the  Suit 
commenced  by  Douglas,  For  he  ought,  in  Equity^ 
rather  to  have  interfered  to  prevent  it.  The  principal 
Debtor  cannot  complain  that  the  payment  of  the  Debt 
has  not  been  enforced  against  the  Surety.  The  Suit 
being  imperfect  in  its  commencement.  Sir  Alexander 
Grani  never  could  have  prosecuted  it  with  advantage* 
and  there  was  no  obligation  upon  him  to  prosecuto  it« 
Charles  Grani  filed  a  Bill  in  Jamaiea,  in  1793*  in  which 
his  object  was  to  impeach  the  Assignment  to  lAndo,  as 
fraudulenl ;  and  he  obtained  an  Injunction.  It  is  diffi* 
cult  to  discover  upon  what  ground  he  could  have  been 
entided  to  that  Injunction;  however  he  obtained  it, 
and  against  the  Order  for  that  Injunction  there  was  an 
Appeal  to  the  King  in  Council ;  but  the  Injunction  was 
continoed  with  the  direction  that  Charles  Grant  should, 
himself*  account  for  all  Monies  he  had  received  in  res- 
pect of  the  Estate  of  the  Testator :  for  Charles  GratU 
himself  had  acted,  for  a  considerable  period,  as  the 
Agent  of  the  Trustees  and  Executors  of  Sir  Alexander 
Grant  in  the  administration  of  the  Estate  in  the  West 
Indies.  The  third  Sruit  was  filed  in  1800:  and  the 
Decree  made  in  it,  directed  that  Charles  Grant  should 
pay  certain  Sums  so  as  to  relieve  the  Legacies  from  the 
oMigations  they  were  under  to  pay  the  Bonds;  and  that 
Decree  also  directed  that  Sir  Alexander  Grant,  should, 
out  of  the  Assets  of  the  Testator,  pay,  to  James  Grant 
and  the  Assignees  of  Peter  and  Jam  s  Grant,  what 
should  be  due  upon  their  Legacies.  Against  that  Decree 
Sir  Alexander  Grant  very  properly  appealed,  because  it 
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,  830.        directed  him  to  pay  the  Legacies,  although  Charles  Grant 

' '     might  not,  in  the  first  instance,  have  paid  to  him  that 

Grant  which  was  equivalent  to  them  in  amount.  Although  he 
was  bound,  as  then  representing  the  Testator's  Estate, 
to  pay  those  Legacies,  yet,  those  Legacies  were  dedi- 
cated to  the  payment  of  the  Debt  due  to  him,  conse- 
quently, if  he  was  to  pay  with  one  hand,  he  was  ta 
receive  with  the  other.  But  under  this  Decree  he 
might  have  been  compelled  to  pay  the  Legacies,  and  he 
might  not  receive,  the  amount  of  them,  from  Charles 
Grant.  The  result  was  that  this  Decree  was  reversed  in 
1809.  Upon  the  Order  then  made,  the  rights  of  the 
Parties  depended  from  the  moment  it  was  pronounced, 
and  the  whole  of  the  delay  that  has  arisen  from  that 
time,  rests  with  Charles  Grant,  It  was  not  until  Feb- 
ruary i8ig,  that  payments  were  made  by  him  in  liqui- 
dation of  what  was  due  upon  the  Bonds.  The  Sums 
then  paid  were  less  than  the  Interest  due  on  the  Bonds. 
Consequently  the  payments  must  be  applied  in  liquida- 
tion of  the  Interest;  and  the  whole  principal  Sum 
originally  due  to  Douglas,  must  still  continue  to  carry 
Interest.     Thomas  v.  Montgomery  (i). 

The  Defendant,  in  his  Answer,  says  that,  as  it  ap- 
peared, by  the  Report  made  in  Douglases  Suit,  that  there 
was  then  a  large  amount  of  Assets,  the  Legacies  ought 
to  have  been  paid,  at  that  period,  and  that,  attributing 
those  payments  to  the  satisfaction  of  the  Bonds,  very 
little  would  remain  due.  But  as  no  account  of  Debts 
was  taken  in  that  Suit,  it  does  not  appear  what  was  the 
charge  upon  the  Assets  :  and,  therefore,  there  is  nothing 
to  show  that  there  was,  at  that  period,  a  Fund  for  pay- 
ment of  the  Legacies. 

(b)  Ante,  2  Vol.  348. 
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But  admitting/ for  the  sake  of  the  argument^  that,  at  1H30. 

the  period  in  question^  there  were  Assets  to  pay  the  *  " 
Legacies  in  dispute ;  still  those  Legacies  did  not  belong  Gr^nt 
to  Charks,  but  to  James  and  Peter  Grant.  The  Debt 
for  which  they  were  assigned  as  a  Security^  belonged  to 
Sir  Alexander  Grant :  he  was  liable  to  pay  the  Legacies, 
not  out  of  his  own  Property,  but  out  of  the  Testator's 
Assets :  and,  Charlei  Grant  was  seeking  to  apply.  Monies 
belonging  to  other  Persons,  in  satisfaction  of  his  own 
Debt.  Whilst  Charles  Grant  is  contending,  by  his 
Answer  in  this  Cause,  that  the  Legacies  belonging  to 
Peter  and  James  Grant,  or  their  Assignees,  should  have 
been  attributed,  in  1792,  to  pay  his  Debt  due  to  Sir 
A,  Grant,  he  himself,  by  the  Decree  of  the  Court 
in  Jamaica,  followed  up  by  the  Order  of  the  Privy 
Council,  is  compelled,  in  i8ig,  to  pay  those  very 
Legacies,  out  of  his  own  Funds,  which,  as  he  says,  were 
to  be  considered  as  his  Property  in  1792.  'So  far 
from  his  having  a  right  to  set  off  the  Legacies  of  James 
and  Peter  in  satisfaction  of  the  Debt  contracted  with 
Douglas,  Charles  Grant  was,  in  the  result,  forced  to  pay 
so  much  of  the  Debt  as  would  exonerate  those  Legacies. 
Before  a  right  of  set-off  can  arise,  it  must  be  shown 
that  the  party  claiming  the  right,  is  entitled  to  the 
Property  .which  is  to  be  set  off:  but  the  Decree  in 
Jamaica  and  the  Order  of  the  Privy  Council,  have 
established  the  liability  of  C,  Grant,  not  to  let  his 
Debt  fall  upon  James  and  Peter's  Legacies,  but  upon 
himself,  and  to  exonerate  them.  This  would  have  been 
tlie  case,  if  James  and  Peter  had  remained  isolvent; 
but  the  case  ia  still  stronger  when  their  Bankruptcy  is 
taken  into  consideration*  The  moment  that  they  became 
Bankrupts,  their  Legacies  vested  in  their  Assignees,  and 
the  Assignees  had  an   Equity  to  have  the  Legacies 
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exonerated  from  the  liabilities  which  had  been  impceed 
pn  them.  This  distinction  can  never  be  lost  sight  of, 
namely,  that  though  Mr.  Douglas  had  a  right  to  go 
figainst  either^  yet,  as  between  Charles,  on  the  one  hand 
and  James  and  Peter  on  the  other,  there  was  an  obliga^p 
tion  on  Charles,  to  exonerate  the  Legacies,  and  pay  thd 
JDebt  himself.  Besides,  no  right  of  set-off  could  exist 
in  this  Case,  because  Sir  Alexander  Grant  was  not  bound 
to  pay  the  Legacies,  personally,  but  out  of  the  Assets  of 
the  Testator. 


The  Defendant  then  says  that  the  Plaintiff's  demand 
must  be  limited  to  the  amount  of  the  penalties  of  the 
Bonds.  Here  there  was  an  existing  Debt  which  carried 
Interest ;  for  a  Purchaser  must  always  pay  Interest 
on  his  Purehasennoney  remaining  unpaid,  from  the 
jnoment  that  he  is  let  into  possession  of  the  Estate :  and 
fm,  in  this  Case,  a  Bond  was  giren  and  Legacies  were 
assigned  as  Securities  for  the  Debt,  can  it  be  said  that 
the  Debt  will  cease  to  carry  Interest  when  it  amounts  to 
tus  much  as  the  Penalty  of  the  Bond  ?  Is  there  any 
contract  for  stopping  the  Interest  ?  Can  the  Security 
which  the  Creditor  has  received,  stop  the  currency  of  the 
Interest  which  belonged  to  the  Debt,  by  its  very  nature  T 
When  a  Party  recovers  on  a  Bond,  at  Law,  he  is,  of 
eoursQ,  bound  by  the  Penalty.  So  in  the  administration 
of  Asseta  in  this  Court,  a  Party  coming  in,  as  a  Bond*' 
creditor,  cannot  go  beyond  the  Penalty :  but,  not  so,  if 
he  comes  in  a  different  character,  and  asks,  generally,  to 
be  paid  his  Debt.  Here  it  is  perfectly  immaterial 
whether  there  were  Bonds,  or  not.  {Suppose  that 
Charles  Grant  had  given  no  Bonds^  as  the  Debt,  in 
its  nature,  carried  Interest,  it  would  have  continued  to 
do  BO,  until  it  was  satisfied.     It  was  quiie  unimpor* 
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tant  whether  Booda  were  given  for  it,  or  pot.    Clarke 
v.  Lord  Abingdm  (c). 

This  would  have  been  the  oaae  if  the  claim  of  the 
Plaintiff  Sirii.  Cray  Gran/«  had  rested  simply  vpon  the 
j^round  upon  which  it  has  been  put.  But^  as  the  ^^ies 
were  a;^gned,  as  a  collateral  Security,  not  for  the  Bonds, 
but  for  the  10,000/.  and  Interest;  the  payment^  which 
were  made  in  i8ig,  and  which  were  attributabjle  (0  the 
Legacies,  and  which  were  handed  over  to  th^  Legatees, 
must  go  to  the  extinction  of  that  portion  of  the  Debt, 
which  would  not  be  covered  by  the  Bonds,  and  the 
Creditor  must  be  left  at  liberty  to  recover  what  re- 
mained du?  on  the  Bonds. 


355 


1830. 


GkAHT 

Gravv. 


Besides,  this  Court  never  allows  a  Debtor  to  tak^ 
advantage  of  the  limited  amount  of  the  Penalty,  where 
he  has,  himself,  caused  delay,  and  prevented  the  receipt 
of  the  Debt  Pulteney  v.  Warren  (d),  DuvqU  v.  Terreif 
(e),  Atkinson  v.  Atkinson  (/),  Q^onel  v.  Brtfwne  (g). 
Grant  v.  Grant  (h),  Godfrey  v.  Waison  (i),  Selwin 
F.  Brovm  (A),  Jjord  Dfinsany  v.  Pfunkett  {t).  Bond  v. 
Ifopkins  (m).  Now,  Charles  Grant  obtained  a^  Injuncr 
tion  in  the  second  Suit,  which  prevented  the  Debt  frcM^ 
being  recovered  from  him,  at  Law.  Next,  he  ought, 
immediately  after  the  Order  of  1809  was  pronounced, 
tQ  have  paid  the  Debt;  but  he  did  nut  pay  it  till  181^ 
Jt  cannot,  therefore,  be  disputed  that,  from  1809  ^U 
1 8ig,  the  whol^  delay  rested  with  him. 


(c)  17  Ves.  106. 
{d)  %  Ves.  73. 
(<)  Show.  ?•  C.  15. 
(/)  I  9aU  &  Beat.  U39. 
(jS)  Ibid,  a^3. 


(A)  3  Russ.  598. 
(t)  3  Atk.  517. 
ik)  4  Bro.  P.  C.^d.  tomi.  5  V7« 
{/)  3  Bro.  P.  C.  ed.  Toml.  6p7, 
(91)  1  Scho.  Sc  Lef.  413. 
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Upon  all  these  grounds  we  submit  that  the  Plaintiff 
is  entitled  to  a  Decree  for  the  whole  Sum  that  remains 
due,  and  to  a  direction  for  the  computation  of  Interest 
upon  that  Sum.  The  Defendant  is^  of  course,  entitled 
to  set  off  his  own  Legacy  of  2,000  L,  irom  the  year 
1 792,  and  to  have  credit  for  the  Sums  which  he  paid  in 
1819.  But  the  Interest  then  due  was  more  than  the 
whole  amount  paid ;  the  consequence  of  which  is  that 
the  accoun{  must  still  go  on,  with  the  Interest  calcu- 
lated upon  the  whole  Sum  due. 

Mr.  Howe,  Mr.  Knight,  and  Mr.  Burge,  for  the 
Defendant: 

The  amended  Record  was  not  before  Lord  Eldon 
when  he  granted  the  Writ  of  ne  exeat :  and  that,  being 
a  mere  interlocutory  proceeding,  cannot  affect  the 
ultimate  decision  of  his  Suit.  This  Bill  does  not  seek  to 
set  aside.  Proceedings  in  any  other  Court,  for  Fraud ; 
and  where  that  is  not  the  object  of  the  Suit»  this  Court 
is  bound  by  every  decision,  of  a  Court  of  competent 
jurisdiction,  between  the  Parties.  This  Court,  therefore, 
cannot  proceed,  in  this  Suit,  in  a  manner  inconsistent 
with  the  proceedings  unappealed  from  in  the  Court  of 
Chancy  in  Jamaica,  and  much  less  in  a  manner  incon- 
sistent with  the  decisions  of  the  Privy  Council.  The 
Report  of  1793  is  the  only  proceeding  with  respect  to 
which  any  degree  of  impropriety  is  alleged :  that  Re- 
port, however,  was  confirmed,  on  appeal,  by  the  Privy 
Council,  and  every  order  that  was  subsequently  made 
proceeded  on  the  ground  that  there  were  clear  Assets  in 
the  hands  of  Sir  A.  Grant.  If  an  Account  is  directed 
to  be  taken,  and  the  chai^  is  established,  and  the  adr 
verse  Party  refuse  to  bring  in  his  discharge,  can  he 
afterwards  say  that  he  was  not  bound  by  ihe  Report  ? 
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The  Order  for  an  Injunction,  which  had  been  obtained 
by  Charles  Grant,  was  appealed  from  and  confirmed, 
with  a  direction,  not  that  Sir  A.  Grant  should  account, 
for  he  was  considered  to  be  conclusively  fixed  by  the 
proceedings  that  had  taken  place,  but  that  Charles 
Grant  should  account  for  what  he  had  received. 
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In  the  Decree  made  in  the  Suit  instituted  in  1800, 
the  proceedings  in  the  Cause  of  Douglas  v.  Grant  are 
referred  to  and  adopted.  That  Decree  was  reversed,  or 
rather  varied,  by  the  Privy  Council  in  1809 ;  and  the 
Order  made  upon  that  occasion  proves,  conclusively, 
that  there  were  Assets  to  pay  the  Legacies :  for  it  di- 
rects payment  to  be  made  of  what  should  be  found  due 
on  account  of  the  Legacies.  That  would  not  have  been 
directed,  if  there  had  not  been  Assets  to  pay  the  Lega* 
cies:  for  Legacies,  without  Assets  to  pay  them,  are 
actually  nothing. 

The  Vice-Chancellor : — ^There  was  no  payment  actu** 
ally  made  till  181  g. 

Argument  for  the  Defendant  continued: — In  the 
proceedings  that  have  taken  place  in  the  Courts  in 
Jamaica  and  in  this  country,  it  was  originally  decided, 
and,  all  along,  taken  for  granted  that  Sir  A*  Grant  was 
personally  diargeable  with  these  Legacies. 

In  i8ig  the  amount  due  for  Principal  and  Interest, 
exceeded  the  Penalties  of  the  Bonds.  In  i8ig,  pay- 
ments exceeding  16,000  /.  were  made  by  Charles  Grant. 
Now  is  there  any  Case  where,  under  such  circumstances, 
payments  have  been  attributed  to  the  reduction  of  the 
Interest  so  as  to  bring  the  Debt  below  the  Penalty,  and 
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io  ebangi^  tl^e  rights  of  the  Parti^^  the  amount  of  the 
Debt  beixig  fixed  l^  the  Penalty.  When  the  16,000  2. 
were  paid,  the  amount  due  in  respect  of  CHarU$  Granf^ 
own  Legacy,  exceeded  the  difference  between  that  Sum 
and  the  Penalties  of  the  Bonds :  so  that,  when  the  pay- 
ments were  made  in  1819,  the  Penalties  had  been  ex- 
ceeded. Such  being  the  case,  the  Plaintiff,  Sir  A*  Cray 
Grant  haa  been  overpaid,  and  the  Bill  ought  to  be  dis- 
missed. 


It  has  never  been  suggested,  throughout  any  of  these 
proceedings,  (and,  of  course,  it  forms  no  part  of  the 
Case)  that  there  was  any  Lien^  on  the  Hopewell  Estate,  in 
respect  of  the  original  Pebt.  If  then  a  Bond  be  given 
for  purchase-money,  without  a  lien,  can  it  be  said  that 
the  original Pebt  remains?  If  there  had  b^en  any 
Lien,  it  might  have  preserved  the  original  Debt,  as  a 
Debt  carrying  Interest ;  but  there  being  none,  the  Debt 
is  simply  a  Bond-debt.  Does  then  the  Assignment  of 
the  Legacies,  make  the  Debt  carry  Interest  more  exten- 
sively than  it  would  otherwise  have  done  ?  Jt  has  been 
decided  that  the  mere  circumstance  of  having  a  Bond, 
do^s .  QOt  prevent  a  Creditor  from  proceeding,  against 
Property  charged  with  the  Debt,  to  the  full  extent  of  his 
Principal  and  Interest    Therefore,  if  the  Receipts  given, 

«  _  .  • 

by  Sir  Alexander  Grant  to  Charles  Grants  in  1819,  ^^^ 
been  expressed  differently  from  what  they  were,  there 
might  have  been  some  ground  for  contending  that  the 
Plaintiff,  Sir  A.  C.  Grants  was  entitled  to  carry  his  de- 
mand beyond  the  amount  of  the  Penalties.  But  the 
Receipts  were  given,  expressly,  for  so  much  due  on  the 
Bonds,  and  not  in  respect  of  the  Assignment  of  the 
"Legacies ;  and,  such  being  the  case,  the  Bonds  were 
satisfied.    The  language  used  by  Sir  W.  Grants  M.R., 
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in  Clarke  v.  Lord  Abingdon,  is :  ''  In  this  Case  the  Cr&-  1 830. 

ditor  has  two  Sepurities ;  one  by  Bond,  the  other  by  "*        ' 

Mortgage.    If  he  sues  upon  the  former,  he  cannot  have        ^Jti^^'T 
Interest  beyond  the  Penalty/'  (n)    The  Prayer  of  this        ^ 
Bill  shows  that  it  Is  a  Suit  upon  the  Bonds  exclusively. 
The  payments  were  made^  expressly,  on  account  of  the 
amount  due  on  the  Bonds,  and  that  amount  was  then 
the  Penalties  only. 

Then  it  was  argued  that,  by  reason  of  some  alleged 
misconduct  or  delay,  on  the  part  of  C,  Grant,  the  Inte* 
rest  ought  to  go  beyond  the  Penalties.  The  Injunction 
that  he  obtained  was  decided,  by  the  Court  of  Appeal, 
to  have  been  properly  obtained;  and  the  Plaintiff 
never  attempted  to  get  rid  of  it  Charle$  Grant,  when 
he  obtained  the  Injunction,  was  not  vexatiously  endea- 
vouring to  delay  Sir  A.  Grant  from  procuring  payment 
of  his  Debt,  but  was  only  protecting  himself  from  being 
compelled  to  pay  what  ought  not  to  have  been  demanded 
of  him.  Inhere  have  been  Cases  where,  under  very  pe- 
culiar circumstances.  Interest  has  been  given  beyond  the 
Penalty  of  a  Bond.  But  it  has  never  been  done  for  a 
Plaintiff,  but  only  for  a  Defendant  who  has  been  dek^ed 
by  a  Plaintiff,  Sir  A.  Cray  Grant,  who  is  Plaintiff  in 
this  Suit,  might  have  had  the  privileges  of  a  Defendant, 
if  he  had  chosen  to  go  in  in  the  West  Indian  Suits ;  but 
he  cannot,  by  electing  to  become  Plaintiff  here,  change 
the  nature  of  the  Case. 

If  the  Court  shall  think  fit  to  direct  an  Account,  it 
must  be  done  with  such  declarations  as  will  satisfy  the 
justice  of  the  Case :  but«  if  the  Court  shall  be  of  opinion^ 

(v)  17  Ves.  109. 
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that  the  Debt  has  been*  satisfied,  as  we  submit  is  the 
case>  then  the  Bill  must  be  dismissed. 


The  SoUcitor^General,  in  Reply : 

It  has  been  argued  that  the  Assignments  of  the  Lega* 
cies  to  Mr,  Douglas,  gave  him  a  title  to  enforce  the  pay- 
ment of  them ;  and  that,  therefore,  ibe  first  Suit  was 
properly  instituted.  That  Suit  was  instituted  at  the 
request  of  Charles  Grant,  Had  there  been  Assets,  he 
would  have  had  a  right  to  compel  payment  of  his  own 
Legacy  through  the  medium  of  Douglas,  But  he  had 
no  right  to  instigate  Douglas  to  get  possession  of  the 
Legacies  of  his  Brothers,  not  for  the  purpose  of  paying 
them,  but  of  reducing  the  Debt  which  he  owed  to 
Douglas:  nor  was  it  the  duty  o( Douglas  to  enforce 
payment  of  the  Legacies  of  Peter  and  James,  to  liquidate 
C/iarle^s  Debt :  and  Peter  and  James  never  complained 
that  Douglas  did  not  get  in  their  Legacies.  Supposing 
that  there  had  been  Assets,  and  that  James  and  Peter 
had  resorted  to  them,  the  result  would  have  been  that 
they  would  have  received  the  amount  of  their  Legacies, 
and  that  Charles  would  have  had  to  pay  just  as  much  as 
they  received.  If  Douglas  had  enforced  payment  of  the 
Legacies,  CAarZes  would  have  only  changed  his  Creditor : 
for  then  his  Brothers  would  have  stood  in  the  situation 
of  Douglas,  to  the  extent  of  their  Legacies,  and  he 
would  not  have  received  a  Shilling  less :  no  wrong,  there- 
fore, has  been  done  to  him.  It  ought  not  to  be  forgotten 
that  neither  If^lis  nor  Russell,  nor  the  Assignees  under 
the  Commissions  of  Bankruptcy,  were  Parties  to  the 
first  Suit ;  therefore,  no  Decree  could  have  been  made  in 
it  which  would  have  bound  those  Persons :  and  yet  it  is 
insisted  that,  in  this  collusive  Suit,  the  Legacies  which 
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belonged  to  those  absent  Parties,  and  not  .to  the  Bro* 
thers,  ought  to  have  been  disposed  of. 

Then  it  was  said  that  an  Injunction  was  obtained,  by 
Charles  Graut,  in  the  second  Suit;  that  the. Order  for 
that  Injunction  was  affirmed  by  the  Privy  Council,  and 
that  this  Court  has  no  jurisdiction  to  impeach  what  has 
been  done  by  the  Court  of  Appeal.  I  admit  that  it  has 
no  such  jurisdiction ;  but  what  has  become  of  that 
second  Suit  ?  All  the  Defendants  to  it  are  dead,  and 
therefore  it  is  abated.  In  the  next  place,  everything 
that  was  done  in  that  Cause  has  been  put  an  end  to,  by 
a  later  decision,  of  the  same  Supreme  Court  of  Appeal, 
between  the  same  Parties.  If  an  Injunction  were  sub- 
sisting which  prevented  Sir  A.  Grant  from  recovering  a 
Shilling  of  his  demand,  how  did  it  happen  that,  in  1819, 
Charles  Grant  paid  16,000  /.  and  upwards  in  part  satis- 
faction of  the  Bond-debts. 
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Next  as  to  the  third  Suit.  There  we  no  longer  find 
Charles  Grant  claiming  his  Brother's  Legacies,  but 
James  and  the  Assignees  under  the  Commissions 
praying  that  the  Legacies  may  be  paid  to  them.  Now 
if  Charles  Grant  had,  as  was  contended  by  the  other 
side,  a  right  to  enforce  payment  of  the  Legacies,  the 
Bill  would  have  been  dismissed ;  but,  instead  of  that^ 
Charles  was  ordered  to  exonerate  the  Legacies  from  the 
liabilities  imposed  upon  them  for  his  benefit ;  and,  in- 
stead of  taking  the  Legacies  in  satisfaction  of  his  own 
demand,  he  was  bound  to  let  them  be  received  by  his 
Brothers.  The  Court,  therefore,  disregarded  the  In- 
junction that  was  granted  in  the  second  Suit. 


It  was  said  that,  until  the  Principal  and  Interest  due 
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iB^o.         on  k  Bond,  tMcbes  the  Penahy^  the  Creditor  has  « 

* " '     right  to  attribute  Payments  made  to  him,  to  the  rednc- 

G^A^f        ^QQ  Qf  ^^  Interest :  but  that  that  right  ceases  as  soon 
^*  as  the  aggregate  Sum  dOe  reaches  the  Penalty.    No 

Authority,  however,  was  cited  for  that  doctrine,  and 
your  JSbnof 's  Decision  in  T^ornat  ▼.  Mmtgomenft  is  an 
Authority  to  the  contrary.  So,  also,  if  a  Judgment  be 
mcovered  on  a  Bond,  the  Creditor  is  allowed  Interest  oi^ 
his  Debt,  without  regard  to  the  Amount  of  the  Penalty^ 
If  a  Mortgage  is  given  for  an  uncertain  Sum,  with  a 
Proviso  that  it  shidl  not  be  a  Security  for  mote  than 
3/>oo  /.,  if  that  Sum  becomes  due  and  is  repaid  several 
times,  bnty  at  last,  there  is  3,000/.  due,  still  the 
Mortgage  is  n  Security  for  that  Som.  This  proves 
that  a  Security  will  accommodate  itself  to  the  dealing 
between  the  Parti0e>  and  will,  at  last,  stand  as  a  Security 
fisr  the  Moti^y  that  shall  be  found  due.  Again,  if  there 
be  a  Mortgage  for  3,000  /.,  and  there  is  io,oooi{.  due 
from  the  Mortgagor  to  the  Mortgagee,  and  he  pay  off 
7,000  /.,  sdU  the  Mortgage  wiD  be  a  Security  for  the 

As  ^Akrander  Gr€mi  stood  in  the  place  of  Douglas, 
his  Debt  carried  Interest  from  its  very  nature ;  for  as  it 
was  doe  in  respect  of  the  Purchase-money  for  an  Estate, 
of  which  Charles  Grant  was  in  possession.  Sir  A.  C. 
Qpont  has  a  right  to  recover  in  respect  of  his  original 
Debt,  without  reference  to  the  Bond. 

Supposing,  however,  that  the  Plaintiff  has  no  right 
to  demand,  under  the  Bonds,  more  than  the  Penalties, 
he  must  then  call  the  Securities  on  the  Legacies  in  aid ; 
and  they  must,  of  couree,  be  first  applied  in  satisfac- 
tion of  that  part  of  the  Demand,  which  would  not  be 
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covered  by  tde  Bonds ;  and^  ftccordin^  to  tbe  Defendant's ' 
own  Tiew,  in  Doughs*^  Suit^  the  Legacies  were  aj^pli'^ 
cable  to  the  pajrment  of  the  Plaintiff's  Demand ;  stnd  the^ 
remainder  would  be  recoverable  under  the  Bonds* 

Lastly,  as  to  the  delay.  In  iSo^,  the  rights  of  the 
IParties  were  solemnly  decided  by  the  Privy  Council.' 
The  obligation  whidh  Was  then  Impoiied  Upon  Chatlei 
Grata  was  not  performed  till  l8ig.  In  that  year  h4 
paid  Interest  on  acconYit  6f  the  delay  Of  payment ;  aikd^ 
upon  the  same  principle  he  ought  to  pay  Intei^st  for  the- 
lemainder  of  th^  Debt.  According  to  the  decision 
Of  the  Hotise  of  Lords,  in  DuvaU  v.  Ttrrey,  a  Debtor  Who* 
has  delayed  his  Creditor,  shall  not  have  tiie  benefit  of  the' 
Rul^  which,  ifi  other  cases,  limits,  the  Debt  to  be 
recovered,  to  the  amount  of  the  Penalty. 

The  VioB^HAKGELLOft,  after  stating  the  facte  of 
the  Case,  and  reading  the  Prayer  of  the  Bill^  proceeded 
as  follows : 

The  Defendant,  Chtnies  Grdni,  by  his  Answer, 
stales  that  he  has  always  beeh  wtUing  to  come  W 
a  ftiir  account  with  the  Flaihtiff,  add  that  he  had 
been  pret^nted  fh>m  so  doiftg  otily  by  the  unreasonable 
demands  of  the  Plaintiff.  80  that  this  ie,ctearly,  a  C^!s€ 
for  an  Account.  Lotd  ElSon,  in  the  Case  6f  PuUmgy  t. 
Wtxrren  (0)  speakhig  of  Duvatl  r.llhtey,  (p)  says : "  The 
Decide  for  Principal  and  Interest  beyond  the  Penally  of 
the  Bond,  was  affirmed  upon  the  very  ground  that  the 
Patty  was  prevented  from  going  on,  at  Law,  while  the 
Demand  was  under  the  Penalty.''  That  is  the  way  in 
which  Lotd  Eldon  represents  the  Case  y  and  it  is>  in 

(0)  6  Ves.  79.  (p)  'Show.  P.  C.  15. 
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sttli^twcey  a  true  ret>re8eDtation  of  it ;  and  he  applied, 
the  pri^Qiple.  of  that  Case  to  the  circmxtttaiices  of  the . 
Case  of  Pulteney  ▼•  Warren,  which  arose  oa .  the 
ground  of  the  conduct  adopted  by  Warren,  one  of  the 
Lessees  on  the  Ptdteney  Estate;  and  he  ga^e  an 
Account,  which  was  extended  far  beyond  the  time  it 
lyoulfl  have,  been  continued  to,  but  for  the  conduct  of 
Warren.  The  same  principle  seems  to  have  been 
adopted  in  Clarke  v.  Lord  Abingdon  (q)  and  the  other 
Cases  which  were  mentioned  at  the  Bar ;  all  of  which 
go  to  support  the  principle  which  is  merely  founded  on 
this,  that,  if  a  Party  chooses,  by  improper  proceediags, 
to  prevent  a  Creditor  from  having  Payment  as  soon  as 
the  Creditor  ought,  those  proceedings  shall  sot  operate 
to  the  prejudice  of  the  Creditor;  but  he  shall  be  con- 
sidered as  entitled  to  receive  what  is  really  the  Amount 
due  to  him ;  and,  notwithstanding  there  is  a  form  of 
Penalty  in  the  Bond,  that  shall  not  be  the  limitatioii 
of  what  shall  be  recovered  by  him. 


Now,  it  appears  that  the  first  Suit  was  instituted  at 
the  request  of  CAarfej  Gran/,  the  Defendant;  and  it  is 
obvious  that  that  was  not  a  fair  Suit;  because  the 
apparent  object  of  the  Suit  was,  for  the  benefit  of 
Charles  Grant,  to  throw,  upon  Peter  and  James  Grrmtt, 
who  assigned  their  Legacies  merely  as  a  Security,  the 
onus  of  paying  the  Debt  of  Charles  Grant,  to  the  extent 
of  their  Legacies.  Then  it  appears  that,  when  Sir 
Alexander  Grant,  the  Father  of  the  present  Plaintiff, 
died,  he  had  commenced  his  Action  at  Law  for  the 
purpose  of  obtaining  what  was  due  to  him  on  the 
Bonds,,  and  Charles  Grant,  himself,  instituted  a  Snil^ 


(^f)  17  Ves.  106. 
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and  obtttn^  an  Injanctioii,  by  whidi  all  proceed- 
ings on  tbe  Bonda  were  efiectnally  staid.  He,  therefbre^ 
has  actively  interfered  to  prevent  the  Creditor  from  re- 
covering what  Was  due  to  him;  and  it  was  not,  till 
the  third  Suit  was  commenced,  in  1 800,  that  ahy  pro- 
per steps  were  taken  for  throwing  the  burden  of  Pay- 
ment where  it  ought  to  fall,  as  between  the  difierent 
Legatees. 

Now  ihere  is  no  mode  of  considering  the  Case  by 
which  it  can  be  held  that  the  Legacies  of  Peter  and 
JameB  Grant  were  ever  applied  to  satisfy  any  portion  of 
the  Debt,  till  the  month  of  February  i8ig;  and  it 
appears,  upon  adverting  to  the  Proceedings  in  this  third 
Suit,  that,  notwithstanding  the  Order  was  made  in  Jun6 
aSog,  (which  directed  Payment  to  be  made  in  a  given 
manner^)  when  the  Master  made  his  Report,  Exceptions 
wer^  tak^n,  and  then  followed  an  Appeal,  which  was  not 
concluded  till  1818;  and  all  this  was  caused  by  the 
conduct  of  Charles  Grant. 

It  is  quite  clear,  therefore,  that  Charles  Grant,  him- 
adf,  was  the  sole  cause  why,  up  to  February  181  g,  the 
Legacies  had  not  been  applied  to  the  Payment  of  the 
Bond-debt,  as  they  clearly  ought  to  have  been. 
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My  opinum,  therefore,  is,  on  this  state  of  facts,  that 
I  am  bound,  by  the  principle  established  by  the  Cases 
I  have  alluded  to,  to  say  that  there  must  be  an  Account 
taken  of  the  Principal  and  Interest,  which  must  be 
carried  down  to  the  time  of  the  Report :  and  the  conse- 
quence is  'that  those  Sums  of  Money  which  have  been 
applied,  as  the  Receipts  show,  in  satisfaction,  pro  tanto^ 
of  the  Principal  and  Interest  secured  on  the  Bonds, 
must  first  be  applied  to  the  Liquidation  of  tbe  Interest, 


c  c 
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and  thw  inMiackarga  of  Uie  Principal  if  ibe  Bay^nto 
Iba^.^^t^m  madoi^id  extend  beyond  the  hMt^ftn    <* : 

llie  principle  upon  which  I  proceed  in  making,  thig 
Vecvee,  has  been  recognized  by  the  very  proceeding 
taken  in  the  Cause,  I  mean,  by  the  adoptiofi  and 
preservation  of  the  Writ  of  Ne  exeat  lUgno,  whi^h  my 
Lord  Eldon  granted,  after  the  discussion  before  «hun  ^ 
because,  as  it  appears  to  me,  Lord  Eldon  ^could  not, 
Qn  any  other  principle,  have  granted  the  Writ  for 
13,000/.,  and  afterwards  have  reduced  it  to  6,500^. 
And  his  Lordship,  in  speaking  of  the  dpctrine  ptffe 
exeat,  in  the  Case  of  Morris  v.  M*Neil  (r)  says  ?  ",T}ip 
facts  of  this  Case,  and  the  transactions  betfv^n,  (^ 
Parties,  do  not  go  that  length  which  authprises  me.ta' 
say  that  I  cannot  have  a  rational  doubt  whether,  there, 
shall  or  shall  not  be  a  Specific  Performance  of  the. 
Contract:  and,  unless  the  Court  can  make  it  out  to  .he 
quite  clear  that  there  must  be  a  Specif  Performance».it 
cannot  grant  the  Writ  of  Ne  exeat  Regno" 

Now,  applying  that  principle  to  this  Case;  I  conceive 
that  Lord  Eldoh,  when  he  afterwards  allowed  the  Writ  of 
JVe  exeat  Regno  to  be  reduced  to  6,500/.  must  have  con- 
sidered that,  on  taking  the  Account,  there  would,  at  alt 
events,  be  6,500  /.  due.  I  cannot  see  how  that  Sum  can  be 
due,  except  on  the  adoption  of  the  principle  which  I  have 
acted  on.  Therefore  an  Account  must  be  taken  upon 
the  principle  I  have  mentioned,  that  is,  (computing 
Principal  and  Interest  upon  the  Bonds,  up  to  the  time 
of  making  the  Report. 

^*  This  Court  doth  declare  that,  under  thrfcf  di^uin- 
stances  of  this  Casd,  the  Plaintiff,  Sir  Alexffmier^¥aif' 


(r)  2  Russ.  605. 
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GfwU,  as  the  Administrator  with  tfte  Will  anteired  1830. 

of  his  laie  Father,   Sir  Akxander  Grafrt,  deoessredv  is  ^       ^ 

entitled  to  an  Accoont  of  the  Principal  and  Interest        Gkant 
due  on  the  five  Bonds  in  the  pleadings  of  this  Cause 
menftioned^  without  heing  limited,  in  the  taking'  of 
such  Account,  to :  the  Amount  of  the  Penalties  of  tne 
said  Bonds :  And  this  Court  doth  Order  and  Decreed 
that  it  he  referred  to  the  Master  of  this  Court  in  rota- 
tion, to  take  such  Account  accordingly,  and,  in  the 
taking  of  such  Account,  it  is  ordered  that  the  Sum  of 
16,884/.  paid,  by  the  Defendant,  on  the  11th  day  of 
Febrtiary  1819,  on  account  of  the  Monies  secured  by 
the  said  Bonds,  be  applied,  first,  in  payment  of  the 
Interest  then  due  on  the   said  Bonds,    and,   if  any 
Surplus  of  the  said  Sum  of  16,884/.  shall  remain  after 
satisfying  such  Interest,  then  in  payment,  pro  tanto^  of 
the  Principal  Sum  secured  by  the  said  Bonds :  And  it  is 
ordered  that  the  said  Master  do  also  take  an  Account  of 
what  is  due,  for  Principal  and  Interest  of  the  Legacy 
of  2,000  /.  bequeathed,  to  the  Defendant  Charles  Grants 
by  the  Will  of  Sir  Alexander  Grant,  the  Testator  in  the 
pleadings  of  this  Cause  named :  And  this  Court  doth 
declare  that,  what  the  Master  shall  find  to  be  due  for 
Principal  and  Interest  of  the  said  Legacy,  ought  to  be  set 
off  against  what  he  shall  so  as  aforesaid  find  to  be  .di\e 
for  Principal  and  Interest  on  the  sajd  fire  Bonds :  And 
it  is  ordered  that  the  said  Master  do  make  such  set-off 
accordingly,  and  state  the  Balance  that  will  remain  diie^ 
in  respect  of  the  Principal  and  Interest  of  the  said  fire 
Bonds,  after  such  set-off :  And  it  is  ordered  that  wbi^t 
the  said  Master  shall  certify  to  be  the  amount  of  such 
Bala^^#  1^?  jpaid,  by  the  said  defendant  Charles  Grant, 
to  tf^  FLmtif'  Sir  Alexander  Cray  Grants  as  audi 
Administrator  as  aforesaid.'' 

c  c  2 
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Pleaiiing, 
Bankrupt, 

Bill  to  have 
Acceptances 
fraudulently  ob- 
tained from  tlie 
Plaintiff;  by  one 
of  the  Defen- 
dants, and  which 
were  in  posses- 
sion of  the  other 
Defendant*  but 
who  claimed  no 
interest  in  them, 
delivered  up  to 
be  cancelled. 
The  former 
Defendant 
pleaded  his 
Bankruptcy 
under  a  Com- 
mission issued 
after  the  filing 
of  the  Bill. 
Plea-over  ruled. 


MACKWORTH  «.  MARSHALL. 

1.  HE  Plaintiff  was  a  young  man  of  the  age  of  23,  who 
bad  recently  left  the  University,  where  he  had  con- 
tracted  some  Debts ;  and,  with  a  view  to  raise  Money 
to  discharge  them,  he,  in  conaequence  of  an  Adrortibe- 
ment  which  he  had  seen  in  the  Newspapers,  applied,  to 
the  Defendant  Marshall,  to  lend  him  300  /.,  and  Afar- 
shall  promised  to  advance  him  the  Sum  required.  In 
the  course  of  the  interviews  that  took  place  between 
tbem,  in  September  and  October  1829,  MarshaH  pre^ 
vailed  upon  the  Plaintiff  to  accept  several  BiUs  of  Est*- 
change,  one  of  which  was  for  3,000  /.  and  two  others 
for  200  /.  each ;  but  he  never  advanced  any  Money  to 
the  PlaintifT,  or  gave  him  any  valuable  consideration  tot 
the  Acoeptances.  Marshall  endorsed  and  delivered  the 
three  BiUs  to  the  other  Defendants,  Messrs.  NevUii  in 
whose  hands  they  were  when  the  Bill  was  filed. 

The  Bill,  which  was  filed  on  the  16th  October  1839, 
charged  that  the  Acceptances  had  been  obtained,  from 
the  PlaintifT,  under  circumstances  of  iraud  and  tnisre- 
presenitaticm,  and  that  Messrs.  Neviil  bad  received '  the 
BiHs^  not  in  the  ordinary  course  of  BttsinesBi  without 
Consideration,  and  with  notice  of  the  .^(HittuiaBtanQ^B 
under  which  the  Plaintiff  had  accepted  them ;  and  that 
Messrs.  Neviil,  upon  being  appKed  to,'on-(li^  PfoinUff's 
behalf,  had  admitted  that  they  had  Ao  daifb  l(ki^tM  two 
Bills  for  200/.  each,  and  said  that  they  shouid,  return 
ibexn'io  Marshall.  The  BiU  prayed  that  all  Che  Bills 
of  Exchange  accepted  by  the  Plaintiff  under  the  cir* 
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cumstances  stated,  might  be  clelivered  up  to  be  can-  1830. 

celled*  and  that  the  Defendants  might  be  restrained 

from  negociating  or  making  any  use  of  them*  and  from 

suing  the  Plaintiff  upon  them.  Mars'^hall. 

Marshall  pleaded  a  Commission  of  Bankrupt*  issued 
against  him  on  the  28th  November  1829,  upon  the 
petition  of  one  Bat/ley. 

Mr.  Wakefield  for  the  Defendant,  Marshall/m  support 
of  the  Plea. 


tf    « 


.,     The  SoUdlor^General  and  Mr.  James  Rtinell  fo^ 
the  Plaintiff,  in  support  of  the  Bill : 

The  Bill  states  a  Case  of  gross  fraud  against  the  De- 
fendant Marshall.  It  is  his  personal  conduct  and  per*- ^"^  j^>.^'  0^  /^/ 
sonal  liability  that  make  him  a  necessary  party  to  the 
Bill.  How  18  he  delivered*  from  any  liabilities  he  has 
incurred*  by  his  having  become  Bankrupt?  If  he  had 
been  a  mere  accessory  to  the  fraud*  or  a  mere  Agent  in  '    ,  , 

perpetrating  it*  and  had  not  acquired  any  advanU^  to  ^-  /  ^  ^>^  /^^^ 
himself*  he  would  have  been  a  necessary  party.    King 
V.  Martin  (a),  Monteith  v.   Taylor  (Jb),   Whiiworth  v. 
Davis  (c)* 


/<  : 


The  Vice-Chancelloh  : 

The  object  of  the  Plaintiff  was  to  borrow  Money. 
The  effect  of  what  has  taken  place  is  to  make  him 
liable  ft    large  Sums. 

•      -  • 

TherB'is  S4>roe  degree  of  uncertainty,  in  the  Statements 
m  the  BiU^as  to  in  whose  possession  the  Bills  of  Ex*- 

(d)  sV^.  jttir.  641.  (ft)9V^s.  615. 

(i)  t'V^L  &  Beam,  545,  and  see  Turner  v.  RMttson,  1  Sim* 

&  Stu.  3. 

c  c  3 
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change  now  are.  Bnt  it  appears  tliat  two  of  them,  at 
leasts  are  in  th^  possession  of  the  NevUb,  and  that  they 
clatmno  interest  in  them.  The  Plaintiff  would,  Aere- 
fore,  have  a  right  to  have  those  delivered  up,  except  for 
any  Claim  which  Manhall  may  have  upon  them.  Mar- 
:iAtf 2/ is,  therefore,  a  necessary  party  to  the  Suit,  in  re- 
spect of  these  Bills.  The  plea  of  his  Bankruptcy 
therefore,  is  not  a  sufficient  Pled  to  this  Bill. 


Practice.  The  Defendant  having  taken  out  three  Orders  for 

{^ *  '      time  to  answer  before   he  put  in  his  Plea,  the  Vice' 

A  Defendant       Chancellor,  upon  the  Plea  being  over-ruled,  refused  to 

^^t'thrwSders  *^'^^  ^^  ^^^  ^^^^^^  *™®  *^^  answering, 
for  time  to  answer,  and  then  pleaded,  refused  further 
time,  on  the  plea  being  over-ruled. 


*v 
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Feme  Covert. 


CARTER  V.  ANDERSON. 


Under  the  WiU  of  Duncm  Anderson,  Deceased, 
the  Plaintiff,  Catharine  Carter,  the  Wife  of  the  D^- 
fendant,   WUliain  Carter,  who  had  become  Bankrupt, 


A  married 

Woman  being 

entitled  to  an  ^.  ,    1  1.     1.  .        .        ^         , 

Annuity  charged  ^*®  entitled,  for  her  separate  use,  to  an  Annuity  of  500/ 

on  an  Estate  Jamaica  currency,  charged  upon  the  Testator's  Estates 
£?of^hiS  h^  °*  Jamaica,  and,  subject  thereto,  those  Estateg  were 
HuAband  wa»,     devised  and  bequeathed,  to  Robert  Anderson,  then  an 

as  she  knew,  in  Infant,  absolutely.  TheTestator  died  in  October  1793, 
receipt  of  the  .  '  *^ 

Rents,  under  a 

Power  of  Attorney  ^om  A.,  made  no  demand  upon  A.  in  respect  of  the 
Annuity,  fur  aevf  ral  years.  The  Husband  being  indebted  to  A,  in  re* 
spect  of  bis  Receipts,  becomes  Bankrupt.  Held  that,  as  the  Wife  had 
lived  with  her  Husband,  and  enjoyed  the  benefit  of  his  Expenditure,  she 
had  no  claim,  upon  A.  or  his  Estate,  in  respect  of  the  arrears  of  the  > 
Annuity,  ^z  ^  S"  A^**-^^^^  s  yf^^^^^T^JSy:,  ^./i^  ^^ 
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The  Pteioiiff's  Animity  was  paid :  io  her»  d^riiltg  tbe 
Mioopjly  of  Robert  Andenon^  by  the  Testator's  Exe^ 
GutOB  in  Jamaica,  oat  of  tbe  Rents  of  his  Estates  jc^  that 
laUnd* . 

.  .Qa  the  14th  of  June  1812,  Robert  Anderson  came  of 
age..  The  Bill,  after  stating  that  W.  Career. had. lately, 
beoome  Bankrupt,  alleged  that  the  Plaintiff's  Annuity 
had  not  been  paid  since  it.  Anderson  had  come  of  age  ; 
and  it  prayed  that  an  Account  might  be  taken  of  the 
Arrears,  and  that  the  Amount  found  due  might  be  paid 
out  of  the  proceeds  of  the  Jamaica  Estates. 


Carter 
AsPERsoa. 


It  having  been  referred,  to  the  Master,  to  inquire  and 
state  whether  any  things  and  what,  was  doe,  ta  the 
Plaintiff,  for  Arrears  of  the  Annuity,  from  the  23d  of 
October  1811  (up  to  which  time  the  Plaintiff,  by  her 
Counsel,  admitted  the  Payment  thereof),  to  the  13th  of 
August  1816,  the  Master  reported  that,  up  to  the 
123d  of  October  1811,  the  Annuity  was  paid,  by  remit* 
tances  from  Jamaica,  in  Bills  payable  to  Wm.  Carter  or 
DBder,  but  that  the  Plaintiff's  Receipt  for  the  Anauity 
was,  from  time  to  time,  sent  to  tbe  Testator's  ExecuMHr 
in  JeUROtca;  that,  on. the  15th  of  June. 1812,  RobeH 
Anderson  gave,  to  Wm.. Carter,  a  Power  of  Attoney  Id 
ree^iye,  fpr-  him,  all  Sums  of  Money  wUeh  should  be 
remitted^  -  to  or  for  him,  from  the  West  Indies,  or  else- 
.  where,  or  due  or  ta  become  due  bn  any  account  whatso- 
e|ver:tbat«,  Under  this  Power,  Wm*  Cortar,  between' tbe 
15th  of  June  181 2  and  the  gth  of  December  1815  (after 
which  heeeased  to  act  under  the  same),  receiytd  Suttia 
to  the  amount  of  several  thousand  pounds,  forlEoflerl 
Andersoi^  but  that  he  bad  not  accounted  for  what  he 
so  received.    The  Master  further  found,  by  the  Exa* 

c  c  4 


-  J,  J,' 
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'1    '  ■    t 


364 


1830. 


Grant 
Grant, 


CASES  IN  CHANCERY. 

substance,  a  true  -representation  of  it;  and  he  applied., 
the  .prinqiple.  of  tha.t  Case  to  the  ciicninstanceB  of  the. 
Case  of  Puhemy  v.  Warren,  which  arose  on ,  the 
ground  of  the  conduct  adopted  by  Warren,  one  of  the 
Lessees  on  the  Pulteney  Estate;  and  he  gave  an 
Account,  which  was  extended  far  beyond  the  time  it 
lyoul^  have,  been  continued  to,  but  for  the  conduct  of 
Warren.  The  same  principle  seems  to  have  been 
adopted  in  Clarke  v.  IxMrd  Abingdon  (9)  and  the  other 
Cases  which  were  mentioned  at  the  Bar ;  all  of  which 
go  to  support  the  principle  which  is  merely  founded  on 
thiS|that,  if  a  Party  chooses,  by  improper -proceediogs, 
to  prevent  a  Creditor  from  having  Payment  as  toon  as 
the  Creditor  ought,  those  proceedings  shall  not  operate 
to  the  prejudice  of  the  Creditor ;  but  iie  shall  be  con- 
sidered as  entitiled  to  receive  what  is  really  the  Amount 
due  to  him ;  and,  notwithstanding  there  is  a  form  of 
Penalty  in  the  Bond,  that  shall  not  be  the 
of  what  shall  be  recovered  by  him. 


Now,  it  appears  that  the  first  Suit  was  instituted  at 
the  request  of  CAar2e5  Gran^,  the  Defendant;  and  it  is 
obvious  that  that  was  not  a  fair  Suit;  because  the 
apparent  object  of  the  Suit  was,  for  the  benefit  of 
Charles  Grant,  to  throw,  upon  Peter  and  James  Grant, 
who  assigned  their  Legacies  merely  as  a  Security,  the 
omts  of  paying  the  Debt  of  Charles  Grant,  to  the  eiient 
of  their  Legacies.  Then  it  appears  that,  when  Sir 
Alexander  Grant,  the  Father  of  the  present  Plaintiff, 
died,  he  had  commenced  his  Action  at  Law  for  the 
purpose  of  obtaining  what  was  due  to  him  on  tb? 
Bonds,,  and  Charles  Grant,  himself,  instituted  a  Skiit, 


(9)  17  Ves.  106. 


\ 
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und  obtain^  an  Injonction,  by  which  all  proceed-* 
ings  on  the  Bonds  were  efieciiially  staid.  He,  tfiensfiire^ 
has  actively  interfered  to  prevent  the  Creditor  from  re- 
covering what  was  due  to  him ;  and  it  was  not,  till 
the  third  Suit  was  commenced,  in  1 800,  that  any  pro- 
per steps  were  taken  for  throvdng  the  burden  of  Pay- 
ment where  it  ought  to  fall^  as  between  the  different 
Legatees. 
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Now  {here  is  no  mode  of  considering  the  Case  by 
which  it  can  be  held  that  the  Legacies  of  Peter  and 
James  Grant  were  ever  applied  to  satisfy  any  portion  of 
the  Debt,  till  the  month  of  February  i8ig;  and  it 
appears,  upon  adverting  to  the  Proceedings  in  this  third 
Sait,  that,  notwithstanding  the  Order  was  made' in  Jun6 
^8og,  (which  directed  Payment  to  be  made  in  a  given 
manner,)  when  the  Master  made  his  Report,  Exceptions 
wer^  taken,  and  then  followed  an  Appeal,  which  was  not 
concluded  till  1818;  and  all  this  was  caused  by  the 
conduct  of  Charles  Grant. 

It  is  quite  dear^  therefore,  that  Charles  Grant,  him- 
self, was  the  sole  cause  why,  up  to  February  1819,  the 
Legacies  had  not  been  applied  to  the  Payment  of  the 
Bond-debt,  as  they  clearly  ought  to  have  been. 


My  opinion,  therefore,  is,  on  this  state  of  facts,  that 
I  am  bound,  by  the  principle  established  by  the  Cases 
I  have  alluded  to,  to  say  that  there  must  be  an  Account 
taken  of  the  Principal  and  Interest,  which  must  be 
carried  down  to  the  time  of  the  Report :  and  the  conse- 
quence is  'that  those  Sums  of  Money  which  have  been 
applied,  as  the  Receipts  show,  in  satisfaction,  pro  tanto^ 
of  the  Principal  and  Interest  secured  on  the  Bonds, 
must  first  be  applied  to  the  Liquidation  of  the  Interest, 

c  c 
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andihw  tn/4i8^r^af.tkePriiictpal»iftiieI{ay9Miito 
thai  ^v^m  mack^  4iA  extend  beyond  the  Int4rQA    » 

The  principle  upon  which  I  proceed  in  nmkii^this 
I)ecree«  has  been  recognized  by  the  very,  proceeding 
taken  in  the  Cause,  I  mean,  by  the  adoption  and 
preservation  of  the  Writ  of  Ne  exeat  R^gno,  whi^h  my 
Lord  Eldon  granted,  after  die  discussion  before  «hv[Q( 
because,  as  it  appears  to  me,  Lord  Eldon  could  npt, 
Qn  any  other  principle,  have  granted  the  Writ  for 
13,000/.,  and  afterwards  have  reduced  it  to  6,500^. 
And  his  Lordship,  in  speaking  of  the  dpctnne  of.  .^^ 
exeat ^  in  the  Case  of  Morris  v.  McNeil  (r)  says;.  "^11^^ 
facts  of  this  Case,  and  the  transactions  beti>r^i]Lih^ 
Parties,  do  not  go  that  length  which  authorises  me. tci' 
say  that  I  cannot  have  a  rational  doubt  whethfer.  tbent 
shall  or  shall  not  be  a  Specific  Perfonoaance  of  the. 
Contract:  and,  unless  the  Court  can  make  it  out  to  hfi 
quite  clear  that  there  must  be  a  Specif^  PerfonnaQce«.it 
cannot  grant  the  Writ  of  A^e  exeat  Regno." 

Now,  applying  that  principle  to  this  Case,  I  conceive 
that  Lord  Eldoh,  when  he  afterwards  allowed  the  Writ  of 
Ne  exeat  Regno  to  be  reduced  to  6,500/.  must  have  con- 
sidered that,  on  taking  the  Account,  there  would,  at  all 
events,  be  6,500  /.  due.  I  cannot  see  how  that  Sum  can  be 
due,  except  on  the  adoption  of  the  principle  which  I  have 
acted  on.  Therefore  an  Account  must  be  taken'  'upon 
the  principle  I  have  mentioned,  that  is/ <bomputiog 
Principal  and  Interest  upon  the  Bonds,  up  to  the  time 
of  making  the  Report. 


0 

^*  This  Court  doth  declare  that,  under  thfcr  drcutn*- 
stamesof  this  Case,  the  Plaintiff,  Sir  A/erMi^r-Ctajf' 


I'.  « 


(r)  2  Russ.  605. 
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GrmU,  at  the  Administratcnr  witli  tbe  Will  aiMieiced  1830. 

of  his  late  Father,   Sir  Alexander  Grunt,  dcoettfifed,  is     ''-— ^^ ^ 

entitled  to  an  Account  of  the  Principal  and  Interest        Grant 
due  on  the  five  Bonds  in  the  pleadings  of  this  Cause  . 

mentioned,  without  being  limited,  in  the  taking'  of 
such  Account,  to  the  Amount  of  the  Penalties  of  tlie 
said  Bonds :  And  this  Court  doth  Order  and  Decreef 
that  it  be  referred  to  the  Master  of  this  Court  in  rota- 
tion, to  take  such  Account  accordii^ly,  and,  in  the 
taking  of  such  Account,  it  is  ordered  that  the  Sum  of 
16,884/.  paid,  by  the  Defendant,  on  the  11th  day  of 
February  181  g,  on  account  of  the  Monies  secured  by 
the  said  Bonds,  be  applied,  first,  in  payment  of  the 
Interest  then  due  on  the   said  Bonds,    and,   if  any 

• 

Surplus  of  the  said  Sum  of  16,884/.  shall  remain  after 
satisfying  such  Interest,  then  in  payment,  jpro  tanto,  of 
the  Principal  Sum  secured  by  the  said  Bonds :  And  it  is 
ordered  that  the  said  Master  do  also  take  an  Account  of 
what  is  due,  for  Principal  and  Interest  of  the  Legacy 
of  2,000  /.  bequeathed,  to  the  Defendant  Charles  Grant, 
by  the  Will  of  Sir  Alexander  Grant,  the  Testator  in  the 
pleadings  of  this  Cause  named :  And  this  Court  dotk 
declare  that,  what  the  Master  shall  find  to  be  due  for 
Principal  and  Interest  of  the  said  Legacy,  ought  to  be  set 
off  against  what  he  shall  so  as  aforesaid  find  to  be  .di^e 
for  Principal  and  Interest  on  the  said  five  Bonds :  And 
it  is  ordered  that  the  said  Master  do  make  such  set-off 
accordingly,  and  state  the  Balance  that  will  remain  dus^ 
in  respect  of  the  Principal  and  Interest  of  the  said  five 
Bonds,  after  such  set-off:  And  it  is  ordered  that  wb^ 
the  said  Master  shall  certify  to  be  the  amount  of  such 
Balai|C9»  \^  paid,  by  the  said  defendant  Charles  Grant, 
to  the  Flwitif*  Sir  Alexander  Cray  Grant,  as  audi 
Administrator  as  aforesaid.'' 

c  c  2 
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Ee^(»iD|}.  Estate,  j|«  should  h^  sii^cif^t  to  gnsper  the 
said  Annuity :  and  he  directed  that,  firQin  ai|d  ^ft^r  the 
death  of  the  Survivor  of  them»  his  said  two  Sisters,  and 
the  said  Georgiana  Cottrell,  the  Stocks  or  FbikIb  and 
iif^  Money  invested  therein  to  answer  the  ^a^d.  Anmoty, 
should  be  considered  as  part  of  the  Residue  of  his 
Peiwual  Estate. 


The  Testator,  by  the  Ont  Codicil  to  bis  Will  dated 
^  ist  of  March  1820,  gave,  to  bis  Sister  Harnett 
Cottrell,  the  Sum  of  10/.,  Annually  to  be  pa,id,  out  of 
the  Residue  of  his  Personal  Estate,  to  her,  in  Trust  to 
pay  that  Sum,  every  Year,  to  a  Female  Black  Servant, 
named  Clotilde. 


By  a  third  Codicil,  dated  the  30th  of  October  1828, 
he  gave^  to  bis  Sister,  Frances  Evans,  100  /•  to  be  paid 
%f>  her»  ffee  feom  the  Legacy-duty,  within  Six  Calendar 
BI<Mitks  next  after  his  decease. 


i{ 


1  / 


JEly  afiMirth  Codicil,  dated  the  lythof  JFebruaiy  i829» 
he  evoked  the  Legacies  or  Annuities  of  30Q/,,  givi^  to 
bis  Sisters  Isabella  and  Harriett  CoitreU,  and  g&y^j  to 
them,  a  ckar  Annuity  of  iQo/.  each,,  with  .ben«(fit  of 


VAJ.      ',*!       /       ,   I,.* 


One  o€  the  questions  in  this  Cause  was  lyl^etbcr  the 
Annuities  of  loo/.  given  by  the  fourth  Codicil,  were 
nempted  from  the  Legacyi-duty. 

The  Soltcitor-General,  Mr.  Pepys,  Mr.  Knight,  Mr. 
lAfnckj  Mr.  Monro,  and    Sir  George  Giigr  eppeared 

for  the  different  Parties  in  the  Cause. 


CASBS    IN  CHANCERY. 

The  Cases  dted  were  Cooper  v.  Day  (dQ/  HUirei  r. 
RaWnaim  0),  Crowder  v.Cbmes  (c).'    iT*?*^*  «:*».'       - 


.  ■  •!     'i» 


\  » 


Hie  Testator,  by  the  fourth  Codicil,  revokes  iSeie 
Annuity  of  30o7.  given  to  his  Sisters,  und  trays  nothfttjg 
about  a  Gift  over.  It  appears  to  me  that  the  Gift  ill 
that  Codicil  is  a  complete  Oift  altogether,  separate  and 
distinct  from  the  Gift  in  the  WUl ;  and  I  am,  therefore, 
of  opinion  that  the  Annuities  otiooL  are  subject  to  IIm 
Legkcy-duty. 


9t;a«iowt 

OotTRBLL. 


BOAZMAN  V.  JOHNSTON. 


1830: 

I  ith  February. 


Marthalling 

Debtor  and 

Creditor. 


Bt  an* Indenture  of  the  &3d  of  June  i»ia,  thfr  DeaM 
and  Chapter  of  Caiftiir  demised,  \x>  Jbhn  BoavmahmtiA 
Mary  his  Wife,  their  Rectory  of  £if  iUdnuI  in- Kh»  fUMtm 
of  Carlisle,  for  Twenty-one  Years  from  the  date  of  the  ••  ^i^"^  j 
Indenture.    By  an  Indenture  of  the  25th  of  May  18^14,  Wife  being  Les- 
made  between  Boatman  and  Wife  of  the  one  jpavt,  seesofaRec- 
and  the  Defendants  O.  Fidding  and  R.  W,  Joh»lsUm^  xl^'t^ln  "  ^ 
the  other  part,  after  reciting^that  Bpazman  was'iiidebled^  Trust  to  sell  and 
to  several  Persons,  on  Mortgages  affecting  Estates  in  ^  a^'^Tth 
the  County  of  Durham,  and  on  Bonds,  and  that,  being  Husband  and 

desirous'  to  pay  off  the  same,  he  and  his  Wife  Mad  Mortgages  on 

.  .,      .  his  Freehold 

Estates:  and  by 
Deed  of  even  Dal^  the  Hosband  in  coiMideti4ien>  «if  bis  Wife  having 
joined  in  the  Assignment,  conveys  his  Freehold  Estates  in  Trust  for 
himself  and  his  Wife  for  their  lives,  and,  after  their  deaths,  to  be  sold  for 
'  beheftt  bf  their  Children.  The  pn>duce  of  the  Rectory  was  not  sufficient 
■:|»pfy^  ki  WXi'  both  the  Bonds  and  Mortgages:  J^ldld  that  the  Bond- 
creditors  had  no  right,  as  against  the  Childres^  to  throw  the  Mortgagees 
upon  the  produce  of  the  Freeholds. 

(a)  3  Mer,  154.      (f>)  19  Ves.  585.      (c)  a  Ves.  jun.  449. 
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1 83(C         resatrtdb to  Atdig&ptfie' lAmAMBrmumM,  ia JbMmgr 

BmdMik9imf  vipotiTmatto  behold,  in  order  to «miae 

BoAZH^ir      |^n^,f^f  ihat  porpoBe :  BoazmMu  and  Wife  aasigned 

JoH  N  STOK      ^^  Reotoiy,  to  FieUing  and  Joh$ut9n,  for  the  remcuader 

of  Ihe  Term  of  Twenty-one  Years,  and  for  .al(tiioir 
Renewable  and  other  Estate  and  Interest  therein^ :  npoa 
Tnisi:  to  sell  the  same,  and  to  stand  posseaied  of  the 
Monies  to  arise  from  the  Sale  upon  the  Trusts  deehpnd 
by  the  next  Indenture;  and,  by  an  Indentsfe..  of, the, 
samedate,  and  made  between  the  same  Parties^  fiflUjMma 
and  Wife  declared  that  the  Trustees  should  stand  poe* 
sessed  of  the  Monies  to  arise  from  the  Sale,  in  Tmsl  to: 
pay  off  the  Principal  and  Interest  then  due,  ortlwte^. 
after  to  accrue  due  on  the  Mortgages,  Seeuritiea^  and  > 
Bonds  mentioned  in  the  Schedule  to  thig  JDeed#  ^andf 
then  upon  Trust  to  pay  the  Residue  of  Ihe  IViist^ 
monies  (if  any),  to  Boaznum.    In  the  Sdmdufai  ^m4 
msntMoed  tiiree  Indentures  by  which  certaiii  Freehold  - 
and  Lsaodidd  Estates  situate  at  Great  AyeJ^.inrthe* 
County  of  Durbmn,  were  mortgaged  and  chaj^ged,  byt 
Bommnan  and  Wife,  for  Securing  1^800/.  and  Intereaf . 
to  Jckmtim;  and  1 ,750 /«  and  7^  L  and. Interest  to  JoA* 
Ihrmr;  and  also  two  Bonds  eteeuted  by  Boaeminf^' 
(me  to  Hormr  for  securing  800  /•  and  Intetosib  and  the 
other^toJoAiis^OR,  for  securing  140a  J.  and  Intanral*:  < 


By  Indentures  of  Lease  and  Release  dated,  the .  ^h 
and  25th  of  May  1 824,  the  Release  being  m^de-betwcM 
Boaxman,  of  the  one  part,  and  Fkldmg  ^lad^Jokmtonf  of 
the  oUier  part,  and  reciting  that  JSooxivuin /Was  ^seised, : 
in  Fee,  of  the  Freehold  Hereditaments  'inti6Dded:lt)  be 
thereby  rdeased,  and  that  he  was,  under  of  l^iPiftne  of 
several  Indentures  of  Lease  granted  I^  thedoaoiand' 
Chapter  of  Durham,  and  of  diners  AssignmentSr  tfnd 
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other  Acta  in  Idor^poffeeMeiit^f'lhft&QaioliQlddltedtaU 
mentB  intended  to  be  thereby  attigiiedy  ^r,tbeRedidM» 
of  seven  Bereral  terms  of  Twenty-oae-YcaiiB^  butihuActhb' 
same  Frediold  and  Leaaefaold  PrenuBee  vrete  enbjeol  id 
Mortage  Debts  amounting  to  9^676  i.,  and  that  by  an 
Indentttre  of  Appointment  and  an  Indenture  of  Assign-' 
menf;  both  bearing  even  date  with  the  Indentuxis  ofi 
-Rehwise,  and  made  between  Baaxman  and  Wife,  of  thfa^ 
one  part,  and  Fielding  2Jid  Jofmston  of  the  other  part, 
divers  Freehold  and  LeasehoM  Hereditaments,  in  WieO^' 
mofUnd  amd    Cumberland  had   been  appointed    and 
assiginedy     by  Boatman  and  Wife,  to  Fielding  and 
Johuion,  in  Trust  to  be  sold  for  the  purpose  of  xlis-* 
chaigingy  as  well  the  9,676  /.  as  other  Debts  and  Incum«> 
branceb  of  Bamman,  and  that  Boatman  did,  previously 
to  the  executing  of  the  indentures  of  Appointment  and 
Assigmnent  of  eren  date,  agree  that,  if  his  Wlfb  would 
join  with  him  therein,  he  would  rdease  and  assign, 
thefPreelibId  and  Leasehold  Hereditainents  thereinafter 
described,  to  Fielding  and  JoknMon^  upon  thie^  Trusts 
thereinslter  expressed :  it  was  witnessed  that  jBoasmufi, 
iff  consideration  of  the  Premises,  dtd  thereby  release 
and  assign,  the  Freehold  and  Leasebdd  Estates  situate 
at  Great  Ayd^e^  to  Fielding  and  Johnston,  their  Heirs, 
Executore,  Adaiinistrators,  and  Assigns,  upon  certain 
Trusts  for  the  benefit  of  himself  during  his  life,  and  so 
as  to  exehipt  tiiose  Estates  from  beii^^  subject  to  his 
Debts    or   Engagements,    it   having    been   exprssdy 
stipulated^  by  ifdfy  Boazman,  upon  her  oonsenting^t6- 
join  m- the  Appointment  and  Assignment  of  erendati^' 
that  those  iEstatss  should  be  settled  so  as  not  to  be  hable^: 
to  or  affected  by  his  Debts,  Charges,  Incumbcanoes,  or  * 
EngagSDldntsy  and,  after  Boazman's  decease,  in  Trust 
for  his  Wife,  during  her  Life,  and,  after  the  decease  of 


Bo^SMAir 
Joh'iistok. 
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tile  Surfivor,  m  Tn^t  to  «el.  and  to  atMid  poMetoed' of 
the  Monies  lo  be  piodveed  by  such  Sale/npdn  oeirtaiii 
TroMt  for  the  benefit  of  the  3fomiger  C%iMren«  then 
bom  or  thereafter  to  be  bom,  of  Boatman  and  his  Wifei 


Mr.  and  Mrs.  Bwktman  haying  died,  this  Bait 
instituted,  by  their  younger  Children,  to  have  the 
Tnists  of  the  Deeds  of  May  1824  carried  into  ezeoa- 
tion.    By  the  Decree,  the  Rectory  of  Kir kland,  and  the 

_  ♦ 

Freehold  and  Leasehold  Estates  at  Great  AjfcKffi,  were 
ordered  to  be  sold ;  and  it  was  referred  to  the  Moiier  to 
make  the  usual  inquiries  as  to  Mortgages  and  Incum.* 
branoes  afiecting  the  Rectory  and  the  Estates  at  Great 
Aydijffe.  It  appeared,  by  the  Master^s  Report,  that  the 
Pfooeeds  of  the  Sale  of  the  Rectory  were  not  sufficient 
to  pay,  in  foil,  what  was  due  both  on  the  Bonds  and  oa 
the  Mortgages  mentioned  in  the  Schedule  to  die  Deed  of 
Dedaxation  of  Trust ;  and,  on  the  hearing  of  the  Cause 
far  Further  Diieotions,  the  question  was  whether,  as  be^ 
tween  the  Plaintiffii  and  the  Bond-^^editors,  the  Mort- 
gagees oi^t  not  to  be  thrown  upon,  and  paid  out  of  the 
produce  of  the  Ayd^e  Estates  comprised  in  their  Mort^ 
gages,  so  far,  at  least,  as  to  leave  sufficient,  of  the  piof- 
duce  of  the  Rectory,  to  pay  the  Bond^ebts  in  fulL 

The  SoUcitor'General  and    Mr,   Lovai,    for    the 
Plaintiflb : 

The  Bond-K^neditors  had  no  Lien  upon  the  Kirkiand 
Rectory  except  what  Mr.  and  Mra«  Boatman  chose  te 
give  them^  I^^  must,  tfaerefere,  oome  in  mddo  ef 
forma  •  Tbey  are  entitled  to  come  in,  with  die  Mort^ 
gagees,  pro  rata  only.  The  recitak  in  the  Reieaee 
clearly  show  what  was  the  intention  of  the  Parties. 
Mrs.    Boazman   was    die    purchaser  of  the  Aycl^9 
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Bilatea^  for  herself  and  her  younger  C&iUreii;  itr  comi-  i  830. 

deratiaii  of  ginng  up  her  Interest  in  the  other  Estates  i  *    ^'^'^        ' 

eonsequentiy,  the  Bond-creditors  cannot  claim  anjrthi  ng  ^^^  ^  ^'  ^  ^ 

except  what  was  given  to  them  by  the  Asngnmen t  and  ^.   .   '.  . 
Declaration  of  Trust. 

Mr.  Home  and  Mr.  Barber^  for  the  Execatofs  of 
JR.  Vr,  Johnston ; 
The  Proceeds  of  the  Rectory  were,  devoted  to  the 
payment  of  certain  Mortgs^  and  Bond-credttors^ 
whose  names  are  found  in  the  Sehedale  to  the  Declara«* 
tion  of  Trust.  The  former^  were  Mortgagees  of  the 
AycUffe  Estates.  Their  rights  over  the  Mortgaged 
Estates  were  not  affected  by  any  f>S  the*  transactions 
that  took  place.  The  Mortgagees  having  two  Funds  to 
resort  to,  and  the  Bond-creditors  having  one  Fund  only^ 
which  is  insufficient  to  pay  both  dasees  of  Debts,  the 
latter  have  a  right  to  throw  the  former  upon  the  other 
Fund.    Aldrich  v.  Cooper  (a). 

The  SoUcitor^Gtneral  in  reply ; 
If  we  look  through  the  Deeds,  there  is  no  dij£culty  in 
deciding  the  question.  They  all  form  but  one  transac- 
tion'. "  The  AycUffe  Estates  are,  expressly,  dedicated  to 
the  Family,  by  the  Release ;  and  it  recites  that,  by  Deeds 
of  even  date,  other  Estates  had  been  devoted  lo  the 
payment  of  the  Debts.  Not  one  of  the  Bond-creditors 
is  a  party  to  the  Deeds  relating  to  the  £tr/cZaiii2  Rectory, 
They  can  take  nothing  but  what  is  given  to  them. 

The  Vice»Chancellor  : 
It  seems  to  me  that  the  Bond-Kjreditors,  for  whom 
(mVirion  w^s  i!nade  out  of  the  Kirkland  Rectory,  are  as 

'  I 
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much  Volunteers  as  the  Children  of  Mr.  and  Mrs.  Boaz^ 
man,  who  are  entitled  to  the  Produce  of  the  Ayclife 
Estates.  The  Bond-creditors,  therefore,  are  not  entitled 
to  more  than  is  given  them  by  the  Assignment  and 
Declaration  of  Trust  of  May  1814.  Those  Deeds  give 
them  a  pro  rata  participation  only,  with  the  Mortgagees, 
in  the  Proceeds  of  the  Kirkland  Rectory ;  and  Parties 
must  take  according  to  the  Agreement  under  which 
they  are  entitled.  Consequently  the  Bond -creditors  are 
not  entitled  to  more  than  to  share,  pro  rata,  the  Produce 
of  the  Rectory,  with  the  Mortgagees. 


^^ 


1830: 
doth  Febmary. 

Ditminalof 
BilL 

Upon  a  Motion 
to  Dismiss,  tbe 
delay  in  proie* 
cuting  the  Suit 
wassatisfaetorily 
accounted  for. 
The  Court  re- 
fused  to  make 
any  Order  upon 
the  Motion,  or 
to  require  the 
Plaintiff  to 
undertake  to 
speed. 

J7^ 


VENTn.  PACEY^ 


Mr.  barber  moved  t6 
of  Prosecution* 


the  Bitl^for  wsnf 


The  Motion  was  opposed  by  Mr.  Sptirrier.  The 
Facts  and  Dates^  as  they  appeared  on  Affidavit,  were  as 
follows : 

The  Bill  was  filed  on  the  17th  of  July  1829.  The 
Answer  was  put  in  on  the  16th  of  October.  On  the 
loth  of  December,  a  Notice  of  Motion  was  given,  by 
the  Plaintiffs,  for  the  production  of  Letters  and  Papers. 
The  Motion  was  not  made  till  the  22d,  when  an  Order 
was  pronounced  for  the  production,  with  the  exception  of 
a  Letter  stated  to  have  been  written,  by  the  Defendant,  in 


•  Ex  Relatione. 
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confidence,  to  his  Solicitor.  The  Order  was  bespoken 
on  the  same  day,  but  was  not  obtained  until  the  26th  of 
January  1830.  On  the  28th  of  January  a  Writ  of  Exe- 
cution of  the  Order  was  obtained,  and  was  served  on 
the  3d  of  February.  On  the  8th  of  February,  the 
Papers  and  Letters  were  left  with  the  Clerk  in  Court. 
On  the  17th  of  that  month,  a  Notice  of  Motion,  before 
the  Lord  Chancellor,  for  the  production  of  the  Confi- 
dential Letter,  was  given,  by  the  Plaintiffs,  and  a  No- 
tice of  Motion,  before  the  Vice-chancellor,  to  dismiss, 
for  want  of  Prosecution,  by  the  Defendant. 

Mr»  Barber  insisted  that  the  Defendant  was  entitled 
to  the  usual  undertaking  from  the  Plaintifl^,  or  at  any 
rate,  that  the  Plaintiffs  should  be  put  upon  terms. 

The  Vice-chancellor  was  of  opinion  that  sufficient 
Cause  was  shown  against  the  dismission  of  the  Bill ; 
and  refused  to  make  any  Order. 
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1830  :^  S WINFEN  «.  SWINFEN. 

3d  March. 

*        '       '  J.  HE   Answers   of   the    Defendants,    Swinfen    and 

DimLMalof  Polmer^wete  filed  on  the  10th  of  Noyember  1829- 

BilL  and  the  Answer  of  the  other  Defendant,  Hinckley,  was 

,       ~  filed  on  the  30th  of  the  same  month.    On  the  17th  of 

J-iftBt  Answer 

filed  30U1  No-      February  1830,  the  two  first-named  Defendants  gaye 

vember  1829.      notice  of  a  Motion  to  dismiss  the  Bill,  for  want  of  PrO- 

ary  1830  Defen-  s^^^^^O'^-     ^^  ^®  ^9*^  ^^  ^®  ^^°^®  month  the  Plaintiff 
dant  gave  notice  obtained  an  Order  to  Amend,  which  was  the  only  Order 

U)  dismiss.  Two  ^jj^t  he  had  obtained  for  that  purpose, 
days  afterwards  *^     '^ 

Plaintiff  obtain- 
ed Order  to  Mr.  Wakefield  appeared  for  the  Defendants,  in  sup- 

to'dbmiss^''^'^  port  of  the  Motion  to  dismiss  (a). 


granted. 


Mr.  Pepys  and  Mr.  Sanders  for  the  Plaintiff. 

The  Vtce-Chancellor  said  that,  although  a  Plaintiff 
was  at  liberty  to  moye  to  Amend  his  Bill  after  the  two 
months  had  expired,  and  before  the  six  weeks  had 
expired,  yet  it  did  not  prevent  the  Defendant  from 
moving  to  dismiss  the  Bill. 

Motion  to  dismiss  granted. 

(a)  See  the  4th,  13th  &  i6tb  of  the  New  Orders. 
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WILSON  •.  DENT.  iffgoV 

_  5th  Mai-cb. 

Joseph  WJLSON,  being  seised  ia  Fee  of  Freehold     " ' ' 

Estates,  aod  of  a  Costomary  Estate  holden  of  the     ^^^2! 
Lord  of  the  Manor  of  Cotherstme  with  Hundertkwaite  in  Heir  Sj  Devuee. 
Yorkthire,  by  his  Will,  dated  the  14  th  of  June  1811,   ,     .~T~, 
devised,  to  the  Defendants,  JoAn  Dent  and  Caleb  Wilson,  Freehold  Es- 
hi  Fee,  all  Iris  Mescmage6|  Lands,  Tenements,  and  Here-  tates,  and  of 
ditaments  whatsoever,  in  Trnst  to  sell  the  same,  and  h^^^^hj^^ 
directed  that  the  produce  of  the  Sales  should  be  deemed  were  not  devis- 
part  of  his  Personal  Estate;  and,  after  giving  pecuniary  *^J®»  made  a 
Legacies  to  some  of  the  Plaintiffs, he  directed  that  the  renderof  the 
Residue  of  his  Estate  and  Effects  should  be  distributed  latter  to  JB.  in 
amongst  the  Legatees,  in  proportion  to  the  amount  of  ^®' J"  >[Id^f  ** 

their  Legacies.  a.  and,  after 

his  death,  for 
^_  the  DurDoscs  of 

In  August  1811  the  Testator  died,  leaving  the  Defen-  ^j.  Will:  but 

dant,  Charlci  JopUng,  his  Heir  at  Law  and  Customary  B.  executed  no 
|j  •  Declaration  of 

^  Trust.    A. 

made  a  general 

By  an  Indenture  of  the  ist  of  April  181 1,  the  Testator  <iev»««  ^^  ^^^  his 
.  .  real  Estates  • 

had  voluntarily  surrendered,  his  Customary  Estate,  unto  ^^^  ^^^  ^/^ 

and  to  the  use  of  the  Defendant,  Denty  in  Fee,  and  death  B.  was 

covenanted,  with  jDe/rf,  to  surrender  the  Estate,  accoid-  f^  "?  u^^'    ^^^^ 

'  that  he  was  a 

ing  to  the  Custom  of  the  Manor,  to  the  use  of  Dent  in  Trustee  for  the 
Fee.    On  the  26th  of  October  181a  (which  was  after  Devisees,  and 
the  Testator's  death)  Dent  was  admitted  Tenant  of  the  ^mary  Heir. 
Estate* 

The  Bill  was  filed  for  the  Administration  of  the  Tes- 
tator's Estate,  and  to  have  the  Trusts  of  his  Will 
^rried  into  execution. 

D  D  3 
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Dent,  in  his  Answer,  admitted  that  the  Castomary 
Estate  was  conveyed  to  him,  in  order  that  he  might 
hold  it  for  the  Testator  during  his  lifetime,  and,  after 
his  decease,  upon  the  Trusts  of  his  Will ;  and  that  the 
Testator  continued  in  the  possession  or  receipt  of  the 
Rents  until  his  decease ;  but  Dent  never  executed  any 
Declaration  of  the  Trusts  upon  which  the  Surrender 
was  made. 


The  Defendant,  Charki  Jopling,  by  his  Answer,  said 
that  he  could  not  set  forth  whether  the  usual  mode  of 
effecting  a  Settlement  or  Will  of  Customary  Estates 
within  the  Manor,  was,  as  stated  in  the  Bill,  that  is  to 
say,  by  an  absolute  Deed  of  Alienation  and  Surrender  to  a 
Trustee,  who  was,  thereupon,  admitted,  to  the  Estate,  at 
the  next  Court :  that  he  believed  that  the  Testator  did 
make  an  absolute  Surrender,  of  the  Customary  Estate, 
to  Dent,  and  that  Dent  was  admitted  to  the  Estate  on 
the  26th  of  October  1812^  and  that  such  Alienation  was 
entirely  volunikary.  He  believed  that  the  Legal  Estate 
in  the  Customary  Lands,  was  vested  in  Deni,  and  that 
the  Trust  or  beneficial  Interest  therein,  for  default  of  any 
Declaration  thereof,  resulted  to  the  Testator,  in  Fee 
Simple,  and  was  then  vested  in  him,  C.  Jopling,  as  the 
Testator's  Customary  Heir ;  but  he  could  not  set  forth 
whether  the  Customary  Estate  was  or  was  not  conveyed 
to  and  vested  in  Dent,  in  order  that  he  might  hold  the 
same,  for  the  Testator  during  his  lifetime,  and,  after  his 
decease,  upon  the  Trusts  of  the  Will. 


The  Steward  of  the  Manor,  who  was  examined  for 
the  Plaintiffs,  deposed  that  the  Custom  of  the  Manor 
was  not  to  admit  or  recognize  the  alienation  of  Cus- 
tomary Freehold  or  Copyhold  Estates  by  Will,  or  to 
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permit  any  Trusts  declaredi  by  Will  or  Deed«  of  such  1830.  -- 

Estates  to  appear  upon  the  Court  Rolls;  and  that    ' 
the  only  mode,  as  far  as  he  was  aware^  of  making  such        Wilson 
Estates  subject  to  the  Uses  or  Trusts  declared,  of  the         ^  ^* 
same,  by  WiU,  was,  by  having  the  Testator's  Heir  at 
Law,  or  his  Alienee  under  a  deed  of  Alienation,  ad- 
mitted to  such  Estates,  and  by  getting  such  Heir  or 
Alienee  to  execute  a  Deed  of  Trust,  with  which  the 
Court  of  the  Manor  had  nothing  to  do. 

Mr.  Pepy$,  Mr.  WHson,  and  Mr.  Siuart,  for  Chark$ 
Jcplmg^  the  Customary  Heir : 

The  questions  are,  1st,  whether  the  Testator  had  such 
an  Interest  in  the  Customary  Estate  as  that  it  could  pass 
by  his  Will;  and  sd,  if  he  had,  whether  the  Will 
operated  upoa  that  interest. 

1st  The  Custom  of  the  Manor  is  that  Customary 
Estates  do  not  pass  by  Will.  The  Surrender  to  Dent 
was  inoperative ;  for,  as  there  was  no  declaration  of  the 
Trusts  upon  which  that  Surrender  was  made,  the  Estate 
iceverted  to  the  Surrenderor.  It  has  been  held  that  a 
Trust  Estate  in  a  Copyhold,  will,  in  some  cases,  pass 
by  Will ;  but  it  has  never  been  so  decided  where  the 
Trust  results.  In  this  Case  the  Trust  resulted,  and, 
therefore,  could  not  be  devised. 

sd.  This  Will  was  intended  to  operate  as  a  Devise 
of  the  Testator's  Interest,  and  not  as  an  appointment  of 
a  Use,  and  it  contains  no  reference  to  the  Estate  which 
was  vested  in  the  Alienee.  Kenebel  v.  Scrqfian  (a), 
Wagsiaffy.  Wag8taff(b),  Doer.  Wroot  (c). 

(a)  8  Vcs.  30.        (*)  2  P.  W.  258.        (c)  5  East  13^ 
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« 

Mr.  Batber  for  the  Plfldntiffs  s 

.  Th^  Cases  cited  do  not  apply.  In  Ktnebel  t* 
Scrqfion,  the  Party  was  ne?er  adin^tted,  and  therefore, 
he  never  clothed  hioMIQlf  with  the  Legal  Estate.  As  to 
the  Case  in  £as^>the  Legal  Estate  was  all  that  a  Court 
of  Law  had  to  do  witfu  It  is.  sufficient  thst  Dent  was 
admitted,  though  w^t  at  the  Court  next,  after  the  Sur^ 
Keoder  to  /hinu  Admittance  has .  refeienee  to  the  Siov 
render,  and  he  perfected  his  Legfd  Title  hy  Ymog 
admitted.  The  Testator  had  the  resulting  Trust  when 
kemadoUaWilL 


The  Vicx-Cham  Qfti<iiOSi : 

'  The  Cas^s  that  have  been  cited  are  not'at>plieabIe  t» 
the  one  now  before  the  Court :  nor  is  the  Case  of  A^ii 
T.  Willis  (d),  which  is  quoted  in  D4ei^*  fVrocti 


In  this  Case  it  appears^that,  by  a  Deed  of  April  1811, 
an  Alienation  of  the  Estate  w^  made  ti>  Mm  Dmi, 
which  was  intended  to  be  in  Tirust  for  the  Testaknr. 
The  Testator  made  his  Will  in  June  1811,  end  used 
sufficient  words  to  pass  his  Interest  in  this  Estate. 
Prior  to  October  1819  the  Testator  died  $  and,  in  that 
montii,  Deni  was  admitted.  Then  the  question  is, 
l¥hether  it  is  not  to  be  considered  that  the  Will  is  a 
Declaration  of  the  Person  in  whose  favour  tiie  Alienee* 
was  to  hold  the  Estate.  The  Will  operates  as  a 
testificatioii  for  whose  benefit  the  Trustee  is  to  bold  the 
Estate ;  and  my  opinion  is  that  the  Sunendeiee  is  a- 
Trustee  for  the  Devisees. 


(</)5  Ea«t,  137. 
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58^ 


PBSHELLER  o.  BAHMETT. 

A  DBMURRER  ta  the  BiU  had  been  allowed,  0% 
afgument,  when  leave  waa  gWaa,  to  die  Plaintiff,  to 
amend  the  Bill ;  and,  under  that  Order,  the  BiU  had 
been  amended,  and  Asaweis  put  in* 

Mr.  Jacob,  for  the  PhkUiff,  now  moved,  at  of  oonrae^ 
for  leave  to  amend  the  Bill  again,  and  submitted  that 
the  Amendmeot  made  wpon  the  allowance  of  the 
Demnrver,  waa  not  reekoaad  for  the  pnrpoica  of  the 
i3tb  Order,  and,  therefeie,  that  the  Affidavit  lequiied 
by  that  Older,  waa  aoi  neeaaaavy.  He  cited  Spencer  v« 
Srynn  (a). 

The  Vke^kaneelhr  aaid  that  he  ahould  hold  the 
Amendaaent,  now  applied  for,  aa  the  first  Amendmenty 
and  granted  the  Motion* 


18^  s 

8th  March; 

Preeike. 

The  Amead* 
ment  of  a  Bill 
under  Leave 
given  on  the 
AHowsAce  of  a 
Demorrer,  h 
not  reckoned  for 
the  pttiposeg  of 
the  13th  Order* 


(•)  9  Yes.  aai. 
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ANDREW  V.  ANDREW. 

The  Title  to  Lot  K  of  the  Estates  sold  under  the 
Decree  in  this  Cause  was  objected  to,  by  the  Purcha- 
ser, because  it  did  not  appear  that  a  Remainder  in 
Tail,  limited  to  one  D.  Stacey,  by  the  Will  of 


18309 
l6tb  March. 

Pracdce* 

Vendor  and 

Punkoien 

Title. 


V*  "P?l?  5"^  Grandfather  T.  Stacey,  dated  the  7th  of  December 

Ifoiier  it  ntis-^  ^^9>  ^^  ^^^^  barred  or  become  extinct, 
fied  with  the 

fiiSbSiSr         '^^^  ^^^^'  ^  ^**^™  ^  ^^^^  ^^  referred,  re- 
him,  bat,  open    ported  that  he  was  of  opinion  that,  from  the  Evidence 

the  hearing  of  an  produced,  and  the  dealings  with  the  Premises  by  the 

KiXCffptiftn  to  tns      t_  ^-v  «    « 

Keporty  the         subsequent  Owners,  and  the  other  faets  and  circom- 

Coort  thinks  the  stances  appearing  upon  the  Abstract,  coupled  with 

SffiS,  £e  ^?  ^^  ^"""^  ""^  ^™^  ***  ^^^  ^*P«^  ^<*  ^^ere 
Court,  upon  the  being  no  evidence  to  the  contrary,  he  was  warranted 
Application  of 
the  Vendor,  will 
refer  it  back  to 
the  Master  to 
review  his  Re* 
port,  in  order  to 
give  the  Vendor 
an  opportunity 
of  producing 
further  Evi- 
dence. 

/  S?U  ff^i  6«i4^^^^  ^^^^  ^^  question,  his  Honor  referred  it  back  to 
I'    J         the  Master  to  review  his  Report. 


in  concluding  that  Darnel  Stacey  had  died  without 
issue  (a). 

The  Purchaser  excepted  to  this  Report. 

Upon  the  hearing  of  the  Exception,  on  the  12th  of 
March  1830,  the  Vice'ChanceUar  differed  in  opinion 
from  the  Master:  but  the  Counsel  for  the  Vendoni 
having  said  that  they  could  produce  further  Evidence 


(fl)  See  Doe  v.  WoUey,  8  Bam.  &  Cress,  ss. 
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The  Vice-Chancdlor  afterwards  ordered,  upon  the 
Application  of  the  Porchaseo  the  Exception  to  be  placed 
in  the  Paper«  to  be  spoken  to. 

Mr.  Agar  and  Mr.  Set^n,  for  the  Vendors^  cited 
(hjffin  y.  Cooper  {b\  Esdaile  v.  Stephemon  (c^  Paton  v. 
Rogers  (<2). 

The  SoUdior-General  and  Mr.  Beames,  for  the  Pur- 
chaser, said  that  there  was  no  instance  where,  in  a  Case 
like  the  present,  a  reference  back  to  the  Matter  to 
review  his  Report,  had  been  made;  that  Esdaile  v. 
Stephenson  had  been  appealed  from,  but  that  the 
Appeal  was  not  prosecuted  (e) ;  and  they  relied  on  Lech^ 
mere  v.  Brasier  (f), 

Mr.  Agar,  in  reply,  said  that  Lechmerer*  Brasier  did 
not  apply,  as  there  the  Decree  was  erroneous  :  that  here 
there  was  no  defect  of  Title,  but  merely  a  question  of 
Evidence  of  Title. 

The  Vice-Chancellor: 
I  should  not  have  allowed  this  question  to  be  spoken 
to,  but  that  my  attention  was  called  to  the  &ct  that  the 
Purchaser  was  not  a  Party  to  the  Cause. 

The  Title  is  objected  to  on  the  ground  that  it  does  not 
appear  that  the  issue  of  a  Remainder-man  in  Tail,  has 
failed.  The  Master  thought  that  the  Eyidence,  produced 
before  him,  of  that  fact,  was  sufficient.  If  the  Evidence 
was  weak,  bat  the  Master  was  satisfied  with  it,  it  would 
be  singular  that  the  Vendors  should  be  prejudiced^ 


(f)  14  Ves.  S05. 

(c)  Madd.  &  Geld.  366. 

(d)  Ibid.  256. 


(0  See  Sugd.  Vend.  308,  309 

and  373. 
(/)  8j.&W.i87. 


Andrew 
Andrew. 
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iwMue  th«f  MMier  wat  in  Ae  wicng :  and  it  i^ovTd^be 
ted  Qpon  thein  if  dMy  were  tat  to  .b6  altowed  to  preduea 
fresh  ETidence.  There  can  be  no  haidsfaip  upon  the 
Purchaser ;  for,  if  there  is  any  delay  on  the  part  of  the 
Vendom,  1m  €an  moFO  to  be  discharged   ffom   his 


1830  8 
3d  May. 

Practice. 

Vendor  ami 

Fwrehaier 

TkU. 

Upon  the  Al- 
lowance of  Ex- 
ceptions to  a 
Report  approv- 
ing of  a  Tide, 
the  Court  will, 
on  the  Applica- 
tion of  the 
Vendor,  refer  it 
back  to  the 
MoiUrto  re- 


EGERTON  V.  JONES  ♦. 

1  HE  question  in  this  Case  was  similar  to  that  in  the 
preceding  one.  ] 

The  Suit  was  instituted,  by  the  Vendor  of  ail  Estate, 
against  the  Purchaser,  to  compel  a  Specific  Performance 
of  the  Contract  The  Purchaser  having  objected  to  the 
Title,  the  usual  reference  was  made  to  the  Master,  and 
he  reported  in  favour  of  the  Title.  The  Defendant  then 
excepted  to  the  Rep<^  and  the  Exceptions  were 
allowed. 


On  a  subsequent  day,  Mr.  Home  and  Mr.  Wigram 
for  the  Plaintiff,  moved  that  it  might  be  referred  back 

vieiThislieport,  ^  ^®  Master  to  review  his  Report,  alleging  that  the 
in  order  to  give    Plaintiff  could  produce  Evidence  to  show  that  certain 

i«tJ!?"1?I  !lf     limitations  in  a  Will  (the  existence  of  which  was  the 
opportunity  01  ^ 

producing  Evi-    ground  of  objection  to  the  Title)  had  fiiiled  or  become 

dence  to  remove  extinct, 
the  objection. 

^^J^fi^  Mr.  Krn^t  and  Mr.  RanMl,  fcr  the  D^fendanff, 

/jflff  ^M^.^AJ^the  Purchaser,  contended*  that  it  would  be  inconsttftaii 

'  with  the  Order  allowing  the  Exceptions,  to  refer  it  back 


*  See  jpo«<«  409. 
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tothe  MoMter  to  reyiew  \m  Repovi:  they  cited  S^mh 
T.  SupieoMM  (a)  and  Leckmen  v.  Bramer  (Jb)* 

The  ViCE'Ctf  ANCELLOR ; 

It  is  the  coune  of  the  Court,  where  the  Master  haSt 
by  ezpresaing  an  opinion  in  farour  of  the  Title,  pw- 
▼anted  the  Vendor  from  showing  that,  if  his  opinion  had 
been  otherwise*  still  the  Title  was  good,  to  send  it  back 
to  the  Master  to  review  his  Report,  the  Party  moving 
paying  the  Costs  of  the  Motion. 

Motion  Granted. 


BoBE'TOlr 

V. 
JOMEi. 


An  application,  by  the  Purchaseri,  to  discharge  the 
Order  made  on  the  above  Motion,  was  refused  by  Lord 
Lyndkurst  C.  on  the  5th  August  1830. 


ANDREWES  v.  GEORGE. 

Thomas  iiArD££TF£5,  by  his  WiU  dated  the  ed  of 
Apol  iSi^ygave,  to  James  George^  and  Charles  Murray^ 
all  his  Personal  Estate,  in  Trust  to  pay  all  his  Debts 
and  his .  Euneral  and  Testamentary  Expenses,  and  to 
invest  the  Residue  in  Government  SecuritkB>  and  to  pay 
the  Divideods  to.  his  Wife,  Mary  Andrewes,  during  hw 
lifei  by  hal&yeady  payments,  the  first  payment  to  be ' 
n^e  at  the  end  of  Six  Calendar  Months  after  his 
decease*  and,  after  her  decease  to  assign  and  transfer, 
the  Capital,  unto  his  five  Childien,  i/hty  Ann  Palmer, 
Qearge    Fyns  Andrewes,   habella^  Makeig, 


1830: 
19th  March. 

Interest. 
Advancement, 

Interest  at  4  per 
Cent,  directed 
to  be  computed 
on  Advance- 
ments made  by 
a  Father  to  his 
Children  from 
the  time  when 
the  Father's 
Property  was 
divisible    --^ 
amongst  them. 


/ 


(«)  Mftdd.  &  GeM.  36«t  (»)  2  J.  &  W.  987. 


/ 
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Andrewei  and  Thomas  Jndrewes,  in  equal  Shares :  and 
after  reciting  that,  upon  sundry  occasions,  when  some 
of  his  Children  had  been  in  pecuniary  difficulties,  espe- 
cially his  Sons  George,  and  Thomas,  and  his  Daughter 
Makeig,  he  had  advanced  divers  Sums  of  Money,  at 
their  request,  for  their  temporary  relief,  he  directed  that 
his  Trustees  should,  before  they  made  such  Division  or 
Distribution  of  his  Estate,  deduct  and  take,  from  such  of 
his  said  Sons'  and  Daughters'  Shares,  so  much  Money 
as  had  been  advanced  and  lent  to  him,  her  or  them,  by^ 
him,  so  as  to  render  their  Shares  quite  equal  and  to  the 
amount  they  would  have  been  entitled  to,  had  he  not 
advanced  the  said  Sums  of  Money,  but  that  the  whole 
had  been  remaining  at  his  decease,  and  been  attendant 
on  the  dinotions  of  his  Will 


The  Testator  died  on  the  27th  of  September  i8ig. 
On  the  7th  of  Jaanaiy  i8ao  his  Will  was  proved  by  his 
Executors,  and,  in  the  same  month  of  that  year,  his 
Widow  died. 


A  Bill  having  been  filed,  by  George  Pyne  AndreweSr 
against  his  Brothers  and  Sisters  and  the  Executors, 
for  the  Administration  of  the  Testator's  Estate,  a  De- 
cree was  made  on  the  5th  of  February  1829,  which 
directed  (anumgst  other  things)  that  the  Master  should 
inquire  and  state  what,  at  the  Testators  decease,  was 
the  amount  of  the  Sums  of  Money  which  had  been 
advanced  and  paid,  by  the  Testator,  in  his  lifetime, 
to  or  for  the  use  of  his  Children  George  Pyne  An^ 
dretoesg  Isabella  Makeig,  Thomas  Andremes,  and  Frederick 
Andrewes  respectively;  and  that  the  Master  should 
compute  Interest,  on  such  Advances,  at  the  rate  of  Four 
per  Cent,  per  Annum,  from  the  time  of  the  Testator's 
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decease,  but  withoat  prejudice  to  the  question  whether 
any  and  what  Interest  should  be  charged  thereon,  and 
whether  from  the  time  of  the  Testator's  decease.,  or  from 
any  later  period.  The  Master  found  that  the  Testator 
had  adyanced  and  paid,  to  or  for  the  use  of  his  four 
last-named  Children,  the  following  Sums  respectively, 
namely  511  /.  165.  6<7., 278/.  is,  3<7.,  1,063/.  18s.  6<7., 
and  112/.  75.  2<7.:  and  the  Master  then  stated  the 
amount  of  the  Interest,  on  each  of  those  Sums,  com- 
puted as  directed  by  the  Decree. 


Ahdrkwes 
Geoboe. 


The  Cause  now  came  on  to  be  heard  for  Further  Di- 
rections, and  the  question  was  :  from  what  period  the 
Interest  on  the  Advances  ought  to  be  computed  ? 

Mr.  Parker  and  Mr.  Flather  appeared  for  the  dif- 
ferent Parties. 

The  Vtce-Chancellor  said  that  the  Testator  meant  that 
the  deductions  in  respect  of  the  Advances,  should  be 
made  at  the  time  when  his  Property  would  become 
divisible,  namely,  the  death  of  his  Widow:  and  his 
Honor  accordingly  directed  Interest,  at  Four  per  Cent, 
to  be  computed  on  the  Advances,  from  the  death  of  the 
Testator's  Widow  (a). 


(a)  Where  Children  some  of  whom  only  have  been  ad- 
vanced, or  who  have  not  been  all  equally  advanced,  become 
entitled  to  their  Father's  Property,  at  his  death,  but  the 
Property  is  not  distributed  amongst  them  until  after  the  ex- 
piration of  a  year  from  that  event,  the  Court  would,  perhaps, 
direct  Interest,  at  Four  per  Cent.,  to  be  computed,  on  the  Ad« 
vances,  £romthe  end  of  that  year* 
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i«3o:  GARLAND  9.  SCOTT; 

"  1  HE  Bill  was  filed,  by  the  Vendor,  against  the  Par- 

^^ilf  chaser  of  an  Estate,  to  compel  the  Specific  Ferfonnaoce» 

Prodmction  of  of  the  Agreement.    The  Defendant,  in  his  Answer, 

Doamaiti.  admitted  that  Tarious  Letters  and  Notes  relating  to  the 

Tbt  Court  will  ^^tate  and  the  Agreement  and  to  the  other  .mattere  in 

not  order  a  the  Bill  mentioned,  had  been  written,   and  sent  ^d 

^i^ce  Letters  ^^^"^^^^  *>y  *«  Defendant  and  his  SoUcitors  and 
which  passed,  *  Agents*  to  and  from  each  other,  and  to  and  tnm,  o^er 
*^!5^?^s^i"  Persons,  and  that  ha  had  the  same,  or  some  Copies, 
in  the  lelation  of  thereof,  in  his  custody  or  power:  and  he  set  forth  a  Lis^ 
Solicitor  aad        thereof,  in  the  Schedule  to  his  Answer ;  but  he  submitted 

°H*°5^f      that,  inasmuch  as  all  such  Letters  and  Notes  jmce 
progpreas  01  toe  .  .    ^ 

Cause,  or  with  written  as  communications  made,  between  him  and  j^ 
reference  to  it,     Solicitors,  confidentially,  and  in  the  way  of  business,  he 

bSng  ins^tuted,  '^'^^  ^^^  bound  to  produce  any  of  them,  ta  the  PlaiQtifli; 

or  which  or  for  his  inspection. 

contain  Legal 

Advice* 

Jjfif^  ^^/  ^^-  Jacob,  for  the  Plaintiff,  moved  that  the  Defendant 

r  #     .j^  y  might  leave,  with  his  Qerk  in  Court,  for  the  usual  pur- 

f  -i     Jh^rjJ^^^*  *^®  Letters  and  Notes,  and  Copies  of  Letters  anc^ 

^   ^^^  ^y^  ^  .       'Notes,  admitted  by  the  Defendant  to  be  in  his  custody 

ri  /Ts'       ^-^  ^"^  power,  and  which  were  specified  in  the  Schedule. 


r  ^— 


•<.  • 


He  cited  Hughes  v.  Biddulph    (a),   and   William  v. 
Mundie  (ft). 

Ifr.  Teed,  for  the  Defendant,  opposed  tha  Motion  on 
the  ground  stated  in  the  Aaswmt*    lib  citsd  Hwim  r. 


•  * 


{«)  4  Russ.  190.  (c)  I  You.  &  Jen  \^s^ 

(6)  Ryan  &  Mood.  34« 
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The  foUowing  order  was  made  upon  the  Motion : 

"This  Court  doth  order  that  the  Defendant  do, 
within  three  weeks,  leave,  in  the  hands  of  his  Clerk  in 
Court,  the  Letters  and  Notes,  and  Copies  of  Letters  and 
Notes  admitted,  by  the  said  Defendant,  by  his  Answer, 
to  be  in  his  custody,  possession  or  power,  and  which 
are  specified  and  set  forth  in  the  Schedule  to  his 
Answer,  except  such  of  the  said  Letters  and  Notes,  and 
Copies  of  Letters  and  Notes,  as  the  Defendant  shall,  by 
Aflidayit,  declare  to  have  passed,  between  him  the  said 
Defendant,  and  his  Solicitors,  Messrs.  Purr,  merely  in 
the  relation  of  Solicitor  and  Client,  and  to  have 
passed  in  the  progr^  of.  this  Cause,  or  with  reference 
to  this  Cause  preHously  to  its  being  instituted,  such 
Letters,  and  Copies  pf  Letters,  Notes  and  Copies  of 
Notes  to  be  particularized  in  such  Affidavits ;  and  the 
Defendant  is  to  be  at  liberty  to  seal  up  any  parts 
of  those  Letters  or  Copies  of  Letters,  Notes  or  Copies 
of  litotes,  which  he,  on  his  oath,  shall  declare  do  not 
relate  to  the  matters  in  question  in  this  Cause, 
and  any  parts  of  the  Letters  or  Copies  of  Letters, 
Notes  and  Copies  of  Notes  irom  the  said  Solicitors, 
which  he,  upon  his  oath,  shall  declare  to  contain 
merely  Legal  Advice;  and  the  Plaintiff's  Clerk  in 
Court,  or  Agent,  or  Solicitor  are  to  be  at  liberty  to 
inspect  and  peruse  the  same,  and  take  Copies  thereof 
or  Extracts  therefrom ;  but  the  same  is  to  be  at  their 
own  Expense  (a). 
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(a)  A  Motion,  similar  to  that  reported  above,  was  made, 
before  the  Viee'Chanceliorf  in  Bolian  v.  The  Corporation  of 
Liverpool^  in  December  1831 ;  a  report  of  it  will  be  given  in 
the  next  Part  of  these  Reports.  j^y>\  ^^> 


Vol.  III. 
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'  V 


tt 


STEWART  V.  GARNETT. 

J.  HE  Will  of  the  Honourable  James  Stewart,  late  of 

Jamaica,  was  partly  as  follows  z—r"  Item,  I  give  and 

bequeath  to  Elizabeth  Mary,  John  Stewart,  and  Jame$ 

Gamett,  my  Grandchildren^  the  Sum  of  i  ,000  L  steiv 

ling,  payable  to  each  of  them  cm  their  attaining  the  age 

df  21  years;  and,  in  case  of  the  death  of  either  of 

aues  and  Profits  them  before  that  period,  the  Legacy  hereby  beqnea^ed 

to  be  divided  amongst  the  Survivors. '  Item,  I  give  taiA 

bequeath  unto  Ihomas,  James,  Robert,  Dora,  tod  BHitd 

Htadlam,  the  Children  of  my  Daughter-in-law,  the 

"Sum  of  506/.  sterling,  to  be  paid  to  each  of  them  oh 

their  attaining  the  age  of  21  years ;  and,  in  tfte  event 

of  either  of  thtoi  departing  this  life,  the  Bequest  to 

him,  her,  or  them,  so  dying,  to  go  to  the  Surfivors  of 

Survivor.    Item:  I  give»  devise,    and  bequeath    one 

Moiety  of  the  Rents,  Issues  and  Profits  of  my 'Estate^ 

named  IsUngton  and  Covers  Pen,  in  the  Piirish  ofSf. 

Mary,  to  be  divided  equaUy  amongst  air  my  Gtand- 

childfen, .  the  Offspring  of  my  dear  Sod,  Jameh  tMi 

Stewart,  and  Wilhelmina  his  Wife,  under '  the  dikectidn 

of  my  Executors.    Item :    The  other  Moiety  of  tiie 

1,000/.,  payable  Rents;  Issues  and  Profits  of  my  said  Estate  knd  Pen, 
to  each  of  them  ^  .     .   ,    .  1.'    .  ■     .        • 

on  their  attain- 
ing tfi ;  and,  in  ease  of  the  death  of  either  of  them  before  Ibat  ^railed, 
the  Legacy  to  be  divided  amongst  the  Survivors.    Held  that  thi9;Cj4raiid* 
children  were  entitled  to  one  Sum  only  of  1,000  /„  and  not  each  of  them    ^ 
to  a  separate  Legacy  to'  that  amount. 

Devise  of  ^'  on^i  Moitty  of  the  Rents,  Issues  and  Profits  of  my  Bsfate, 
named  /.,  in  the  Parish  of  Af .,  to  be  divided  equally  amongst  my  Gtfin^- 
children ;  the  other  Moiety  of  the  Rents,  Issues  and  Profits  of  my'  smd 
Estate  I  give  to  A.  and  his  Heirs."   Held  that  the  Graodthildreo  takcf  th^ '  ' 
Fee  as  Tenants  in  Common,  in  a  Moiety  of  the  Estate* 


13th  March. 

Witt. 

IVeit  India 

Estate. 

A  TesUtor, 
resident  in  Ja- 
maicOf  devised 
the  Rents,  Is- 


of  his  Estate, 
called  Islington 
and  Cove's  Pen, 
in  that  Island, 
to  A.  B.    Held 
that  the  Estate 
and  the  Slaves, 
Mules,  Cattle 
and  Machinery 
thereon  passed 
under  this 
devise. 

Construction. 
Legacy, 
Testator  be- 
queathed to  his 
Urandchildren, 
naming  them, 
the  Sum  of 


A 
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I  give,  devise  and  bequeath  unto  my  beloved  Son, 
Robert  Stewart,  to  him  and  his  Heirs  for  ever.  I  do 
hereby  nominate,  constitute  and  appoint  my  friends 
James  Simpion,  William  Lambie,  John  Ede,  my  Sons 
James  Law  Stewart  and  Robert  Stewart,  Executors  of 
this  my  WiU/' 
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Stkwart 

.v. 

GARMBtT. 


The  Bill  was  filed  by  Robert  Stewart,  James  Simpson 
and  Mary  Ann  his  Wife,  who  was  one  of  the  Daughters, 
and  next  of  Kin  of  the  Testator,  to  have  the  Trusts  of  the 
Will  carried  into  execution ;  and  the  usual  Decree  was 
made*  The  Master,  by  his  Report,  made  in  pursuance  of 
the  Decree,  fqond  that,  with  respect  to  the  Account  de* 
creed  to  be  taken  of  the  Testator's  Real  Estate,  a  state 
of  Facts  and  Charge  had  been  laid  before  him,  by  or  on 
behalf  of  the  Plaintiff,  Robert  Stewart,  and  the  Infant 
Defendants,  Einrna  Stewart,  James  Stewart,  Robert 
Stqfpson  Stewart,  Mary  Aim  Stewart,  and  Charles 
Stewart,  the  Infant  Children  of  the  Defendant  James 
Ltsw  Stewart,  and  Wilhelmma  his  Wife,  whereby,  after 
stating  that  the  Testator  was,  at  the  time  of  his  death 
on  the  25th  of  March  1 8514,  seised  of  a  Real  Estate 
called  Istingtou,  in  the  Parish  of  St,  Mary  in  Jamaica, 
containing  700  acres  of  Land,  with  Buildings  and  Ma- 
chinery for  carrying  on  the  Manufacture  of  Sugar  and 
Rum,  and  also  of  a  Pen  called  Covers  Pen,  being  an  ap- 
pendage of  the  Islington  Estate,  also  in  the  same  Parish, 
containix^  300  acres,  and  that  the  Testator  was  also  at 
his  decease, 'possessed  of  or  entitled  to  246  Negroes  on 
his  Estate  called  Islington,  and  25  Negroes  on  Covers 
Pen ;  and  also  105  Homed  Stock  and  80  Mules  on  the 
Islington  Estate,  and  61  Horned  Stock  on  the  Estate 
called  Cova^f  Pen,  and  also  Sheep  and  other  Cattle,  and 
that  the  Testator,  by  his  Will  dated  in  October  1 823, 
gave  and  bequeathed  one  Moiety  of  the  Rents,  Issues 

£  E  2 


Garnett^ 
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,83Q.         and  Profit^  ofhia.aaid  Estitte,  cajled .  Jili^gtrHi ,  and 
^        '      Qove*s  Fen,  to  be  divided  equally  amonggt  ^\   Uis 
Stbwart       Grandchildren,  the  Offspring  of  his  Son,  Jame$  Law 

Stewart  and  Jfilhelmina  his  Wife,  under  the  direction  of 
his  Executors ;  and  he  gave  the  other  Moiety  of  the 
Rents,  Issues  and  Profits  of  his  said  Estate  and  Pen* 
unto  his  Son  Robert  Stewart  and  his  Heirs  for  ever ; 
and  that,  consistently  with  the  Law  of  Jamaica,  the 
Negroes  and  Live  Stock  on  the  Estate  called  Islington 
and  Cove's  Pen,  at  the  time  of  his  death,  passed  by  the 
devise  of  the  said  Estate  and  Pen,  contained  ii^  bia 
said  Will  as  aforesaid,  the  Plaintiff  Robert  Steuwl,  ^»d 
the  Infant  Defendants,  the  Childien  of  James  Lmb 
Stewart  and  Wilkelmina  his  Wife,  therefore  ch«ttg^ 
that  the  whole  of  the  said  Negroes  and  Live  Stock  which 
were  on  the  Estate  called  Islington  andf  Cote's  Pen,  a^ 
aforesaid,  passed  under  the  devise  of  the  saidlBs^ate 

r 

QAd  Pen,  as  being  attached  to,  and  as  fonning  part  Q& 
and  as  essential  to  the  said  Estate  and  P^i,  and  the 
Rents,  Issues  and  Profits  thereof;  and  that  the  Negroes 
and  Lire  Stock  ought  not  to  be  considered  as,  in  any 
manner,  fonning  part  of  the  Personal  Estate  of  the 
Testator,  not  specifically  bequeathed.  The  Master^ 
upon  consideration  of  this  state  of  Facts  and  Ch,^i]g^» 
and  the  opinions  of  the  late  Attomey^General  of  Jiu 
maica  *,  and  of  the  late  Judge-Advocate,  and  Advocate* 

*  The  Jttomejf^GeneraTB  o^^iaion  was  as  follows  :—^' First, 
The  Law  of  Jamaica,  which  renders  Negroes  in  the  posses* 
sion  of  Executors,  Assets  for  the  payment  of  Legacies,  does 
not  affect  the  case  of  a  specific  Devise  oif  those  Negroes ; 
.and,  widi  respect  to  Live  Stock,  they  would,,  as  in.  Enghmd% 
be  deemed  Personalty,  and  subject  to  the  payment  of  Lega- 
cies, unless  they  are  specifically  bequeathed.  In  this  case, 
for  the  purpose  of  giving  full  effect  to  the  Devise  of  the 
Testator's  Estate    and  of  satisfying  the  terms  in  which  he 
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General  ^f  the  same  Island,  having  been  laid  before 

him,  fotmd  that  the  real  Estate  of  the  Testator,  at  the 

Stewart 

has  expressed  that  Devise,  it  appears  to  me  absolutely  ne»  cJarkett 
cessary  to  consider  that  the  Negroes  and  Live  Stock,  which 
were  od  Islmgttm  and  Covers  Pen,  at  the  time  of  his  decease, 
were  inckded  in  the  Devise  of  those  Properties*  He  dsvissi 
them  by  the  description  of  his  <*  Estate  named  hUMgtm  and 
CovfV  Pan,"  This  description  would,  according  to  the  ordi* 
nary  language  and  understanding  of  persons  in  Jamaica^ 
comprehend  the  Negroes  and  Live  Stock  on  the  Properties. 
The  Testator^s  intention  is,  however,  still  more  strongly  de- 
iMisiMlted  by  his  devise  of  **  the  Rents,  Issues  and  Profits 
Q£\tUe  Esltts.''  .  By  saoh  a  Devise  he  most  necessarily  have 
(^teiffflfttef^  not. merely  the  Lands  composing  part  of  that 
Estate^  but  the  means  attached  to  them,  by  which  alone  they 
could  p];oduce  Rents,  Issues  and  Profits.  Those  means  are  the 
Negroes  and  Live  Stock.  If  they  could  be  withdrawn  from 
die  Lands  for  the  purpose  of  being  sold  for  the  payment  of 
the  Legacies,  the  Devisees  could  not  derive,  from  the  Proper*^ 
ties,  those  Rents,  Issues  and  Profits  which  are  expressly  de«> 
vised  to  them*  I  am,  ther^ore,  of  opinion  that,  consiatently 
with  the  Law  of  Jamaica^  the  Negroes  and  Live  Stocky  whicb 
were  on  Islington  and  Qvot^i  Pen^  at  the  time  of  the  Testa- 
tor^s  decease,  passed  by  the  Devise,  in  the  Will,  to  the  Chil- 
dren of  the  Defendant,  James  Law  Stexvartf  and  to  the  Plaintifl^ 
Robert  Sfetoart.  Second ;  I  am  of  opinion,  for  the  reasons 
given  by  me,  in  my  Answer  to  the  preceding  Query,  that  the 
said  Negroes  and  Live  Stock  are  not,  according  to  the  Law 
of  Jamaica^  to  be  considered  as  personalty,  liable  to  the  pay- 
ment of  the  Legacies  bequeathed  by  the  Testator^s  Will/' 

The  Judge^jidvocate*B  opinion  was  as  follows  t 

**  If  A,  fi.  had  died  Intestate,  his  Lands  and  Slaves  would 
have  descended  to  his  Heir  at  Law.  His  Administratos 
would  have  been  entitled  to  his  personalty ;  in  which  would 
have  been  included  the  Cattle  and  Mules  on  the  Sugar  Plaup 
tatton  and  Pen,  and  all  Chattels  not  affixed  to  the  Freehold, 
to  be  divided  according  to  the  Statute  of  Distribution.    The 

E   E  3 
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tiflM  of  Jii»  ddttb,  consisted  of  the  Estaten   called 
I$Ungtim  ud  Cove's  P«it»  and  also  of  the  said  several 
Stewart      Negroes,  Homed    Stock,  Males,  Sheep,   and   other 

Cattle*  then  being  therecm  respectively,  as  before  sti^. 


Garmxtt, 


Exceptions  were  taken  to  this  Report,  by  the  Defen«» 
dants^  Thommi  Dudcworth  Headlam,  Dora  Headimm, 
Jame$  Gamett  Headlam,  and  EHxa  Headlam,  the  Chil- 
dren of  the  Testator's  Daughter4n-law,  Dorothy  Head- 
lam, and  by  the  Defendants  Uitabeth  Gamett,  Mary 
Gamett,  John  Stewart  Gamett,  James  Gam^tt^J<dm 
Gamett,  and  Sarah  Anne,  his  Wife.  The  last-naiSied 
Defendant  being,  together  with  the  Defendant  Junies 
Lmo  Stewart,  and  the  Plaintiffs  Robert  Steward  and 
Mary  Ann  Simpson,  the  Testator's  next  of  Kin.  The 
Exceptions  were  as  follows  : — 1st.  For  thai  the  Master, 
in  taking  the  account  of  the  Testator*s  Personal  Estate 
not  specifically  bequeathed,  had  not  included  therein 
the  Machinery  for  carrying  on  the  manufacture  of  Sugar 
and  Rum  on  the  Plantation  called  Islington  and  CoveU 
Pen,  nor  the  Negroes,  Homed  Cattle,  Mules,  Sheep  and 

»  _  . 

Assets  to  pay  Debts  would  have  beeo,  ist,  the  Personalty; 
sd,  so  many  of  the  Slaves  as  might  be  necessary.  {Jamaica 
Acts,  8  jr.  3,  c.  a ;  50  Geo.  3,  c  at ;  Stat  5  Geo.  s,  c.  7O 
There  being  a  Will,  the  Administration  of  the  Estate  will 
depend  on  its  copstruction.  I  am  of  opinion  that  the  De- 
visees, of  the  Sugar  Estate  and  Pen  are  entitled  to  all  Goods 
and  Moveables  on  and  attached  to  those  Properties.  Hie 
devise  to  A.  fi.  and  his  Heirs,  of  a  Moiety  of  the  Rents, 
Issues  and  Profits  of  the  Estate  and  Pen  is,  in  my  opmion, 
sofficieat  to  comprehend  the  Slaves,  the  Cattle  and  8toek| 
and  all  things  aiding  in  ^tbe  creation  of  thoie  Bents,  faeaes 
and  Profiu,  and  treated,  by  the  Testator,  as  pait  of  the  two 
Establishments." 
The  AdiocaiC'Cettcrar^  opinion  was  to  the  same  effect. 
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odi«f  Cftttle  thereon.  Whereas  the  Elceptiints  w«r0 
advised  'and  submitted  that  the  said  Maehinety,  N^ 
groes.  Homed  Stock,  Mules,  Sheep  and  other  Cattle 
v^ere  Pei^nal  Assets  of  the  Testator  for  the  Payment  of 
his  Debts  and  Legacies,  sd.  For  that  the  Master  had 
fbnnd'  that  the  Testator's  Heal  Estate  consisted  of  the 
Estate  ealled  Islmgtan  and  Covers  Pen,  and  also  of  the 
several  Negroes,  Homed  Stock,  Mules,  Sheep  and 
crther  Calde  then  being  thereon :  whereas  the  Master 
ought  to  have  found  that  the  Testator's  Real  Estate 
consisted  of  the  Estate  called  IsUngtotk  and  Cc^b  Pen 
only. ' 

The' Solkitor-General^  Mr.  Rose,  Mr.  Koe,  Mr* 
Tm^ner,  and  Mr.  Fafrar,  in  support  of  the  Ex* 
ceptions : 

The  question  in  this  Case  is,  altogether,  unaffected  by 
decision.  In  Lushington  v.  Sewell  {a\  Sir  A.  Harts 
V.  C,  relied  greatly  upon  the  word  "  Plantation  :"  that 
word  does  not  occur  here.  The  words  in  this  Case  are 
not  so  strong  as  in  Lushington  v.  SewelL  All  that  is 
devised  here  is  the  Rents,  Issues  and  Profits.  Stock 
upon  a  Farm«  would  not  pass  under  a  Devise  of  the 
Farm*  The  Laws  of  Jamaica^  except  as  they  IftLve  been 
fdCered  fay  Local  usage  and  Acts  of  the  Legislatute,m^ 
tiie  same  as  the  Laws  of  this  Country  wer6.  A  Villain 
Regardant,  or  in  Gross,  would  not  have  passed  by  a 
grant  of  the  Estate :  he  was  an  independent  Freehold." 
Slaves  in  Jamaica^  though  they  are  Real  Estate^  are  not 
afplirtenant  to  the  Soil,  but  may  be  detached  fromrit.. 
What  is  ntit  appenfdant  to  the  Estate,  cannot  pass  under' 
a  Devii^e  df  the  Estate. 

(fl)  ^nfc^  vol.  I,  46,5. 
£  E  4 
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« 

:  Then  aait^theStodL*  8ic»  It  would  be  monstrous  to 
hcdd  that  everything  on  the  Estate,  though  of  a  totally 
different  nature,  will  pass  under  a  Devise  of  the  Estate. 
The  words  V  Heirs  and  Assigns'^  are  not  applicable  to 
the  nature  of  the  Property.  Every  article  on  a  Farm 
in  this  Country  is  necessary  to  the  cultivation  and  en- 
joyment oi  it,  and  yet  it  has  never  been  held  that  the 
lave  and  Dead  Stock,  and  Fanning  Implements  ynH 
p^s  under  a  Devise  of  the  Farm,  This  point  was  adr 
verted  to,  by  Lord  Eldon,  in  Stuart  Vi  The  MarquU  of 
Bute{b). 


The  Vice-Chancellor  : 


,1 


I  always  understood  that,  by  the  Laws  of  J^iifaicfl^ 
Slaves,  though  Real  Estate,  were  Assets  to  pay  Debts  in 
the  hands  of  tlie  Executor, 

« 

The  Testator  has  given  one  Moiety  of  the  Bents^ 
Issues  and  Profits  of  his  Estate  called  Islington  and 
Covers  Pen,  to  the  Children  of  his  Son  James  Law 
Stewart,  and  the  other  Moiety  to  his  Son  Robert  Steuh- 
art,  and  hjs  Heirs*  Now  I  understand  the  Pen  to  be 
that  part  of  a  WeU  India  Estate  which  is  used  for  the 
purpose  of  supporting  the  Cattle  employed  on  the  Plan- 
tation* The  Testator,  in  the  commencement  of  his 
Will,  haa  described  himself  as  resident  in  Jamaica,  and 
I  cannot  but.  think  that  the  words  which  he  has  used  in 
this  Devise,  are  equivalent  to  giving  his  Plantation  and 
JPen.  Those  words  would  pass  everything  that  was 
necessary  to  the  enjoyment  of  the  Estate;  and  Lam 
therefore,  of  opinion  that  the  Master  has  come  to  the 

right  conclusion. 

Exceptions  over-4^ul^« 


(/;)  11  Ves.  657. 
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TbQ  Bscceptions  haying  been  overHrakd,  tbe  Owise 
wan  heard  for  Further  DkeclioiiB. 

Mr.  Pepys  and  Mr.  Koe,  for  the  Plaintiffs  $  and 
Mr.  Tumtr  for  the  Defendant  J.  Law  Stewart, 
the  Testator's  Heir : 

The  Testator  has  given,  one  Moiety  of  the  Rents, 
Issues  and  Profits  of  his  Estate,  to  the  Children  of  his 
Son   James  Law  Stewart  and   Wilhelmina  his  Wife. 
This  passes  a   Life  Interest   only.    The  use  of  the 
word  ''  Heirs"  in  the  devise  of  the  other  Moiety,  shows 
the  word  ''  Estate"  here  is  descriptive  of  Locality :  and 
the  Children  are  to  take  the  Rents  under  the  distribu- 
tion 6f  the  Executors.    It  appears,  by  the  devise  of  the 
other  Moiety,  that  the  Testator,  when  he  intended  to 
give  a  Fee,  knew  what  words  to  employ.     Roe  v. 
Holms  (a).  Derm  v.  Gaskin  (fi).  Bight  v.  Sidebatham  {c\ 
Pake  V.  The  Archbishop  of  Canterbury  (d),  Chester  ▼• 
Painter  (e).     The  Court  cannot  come  to  a  conclusion 
contrary  to  that  which  we  contend  for  without  over- 
ruling the  last  Case. 

Under  the  Bequests  of  1,000  /.  and  500  /.  to  the  Tes- 
tator's Grandchildren,  and  the  Children  of  Mrs.  Head- 
lam,  each  class  is  entitled  to  one  Legacy  only  of  the 
amount  specified.  The  Testator  uses  the  expression^ 
''*the  Legacy  hereby  bequeathed."  The  Legacies  are 
not  payable  until  the  Legatees  attain  21 ;  and  therefore 
thev  are  not  entitled  to  Interest,  except  from  that  period. 


(a)  2  Wilson,  80.  {^  U  Ves.  364. 

(6)  Cowp.  657.  (e)  tf  P.  W.  335. 

(c)  Doug.  759. 
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c;a8BS;  in  changerx 

t..  Bfr«  J^r^tf  ud  Mr.  Jmney,  for  otlter  P^rlieB,  'ooa- 
tended  to  iim  saiw  ofieot^  with  respect  to  the  Boqueil* 
ia  queetioB. 

.Mr.  Ro$e,  Mr.  KnigA^  aod  Mr.  Farrmr,  for  the  Legm* 
tees,  eoDtended  that  each  of  them  was  entilled  to  a 
aeparate  Legacy  of  the  amount  specified.  They  relied 
OB  the  words,  '*  payable  tp  each  of  them." 

The  Vice-Chancellob  : 

With  reqpectto  the  Legacies*  it  is  plain  that  oid]|[  oob 
L^acy  of  1,000  2.  is  given  to  each  of  the  two  daastt^ 
of  Legatees.  What  is  to  be  payable  ?  Why  the  Ibing 
that  is  given;  that  is,  the  Sum  of  ifiOoL  in  the  one 
case,  and  the  Sum  of  500  L  in  the  other.  'Bie  wwd 
''  payable*'  is  the  same  as  ''  to  be  divided.** 

As  to  the  Interest  which  the  Grandchildren  take  in 
fhe  Real  Estate,  I  am  of  opinion  that  they  take  a  Fee 
in  the  Moiety  devised  to  them.  The  Devise  of  the 
Rents,  Issues  and  Profits  of  the  Estate  is  the  same  as 
B  Devise  of  the  Estate  itself.  Subsequent  Cases  have 
decided  contrary  to  the  Case  cited  firom  Peere  WUliams. 


"  Declare  that  the  Machinery,  Negroes,  Horned 
Stock,  Mules,  Sheep  and  other  Cattle  on  the  Testator's 
Plantation,  called  Islington  and  Cove*js  Pen,  pasa^ 
under  the  several  devises  of  the  Moieties  of  the  Rents, 
Issues  and  Profits  of  the  said  Estate,  and  are  not  Assets 
for  payment  of  the  Legacies  or  Annuities.  And  declare 
that  the  Defendants,  Elizabeth  Gamett,  Mary  Gameit, 
John  Stewart  Gamett  and  James  Gamett,  under  the 
Will  of  the  said  Testator,  do  take  one  Legacy  of  1 ,000  /•, 
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to  be  divided  equally  amonggt  than,  payable  to  eaeb  of 
tbem,  respectively,  according  to  his  or  her  piDportion  of 
such  Legacy,  npon  his  or  her  attaining  the  age  of  i^l 
years ;  and  that  the  Share  of  any  of  them  dying  under 
the  age  of  ai  years  will  go  to  the  Survivors  of  them. 
(The  Decree  contained  similar  Declarations  as  to  die 
Legacy  of  500  L  given  to  (he  Defaidants,  Uumun  Duck- 
worth  Headlamp  James  Gameti  Headlam,  Robert  Hemih 
lam,  Dora  Headlam,  and  Eliza  Headlam) :  Declare  that 
the  aforesaid  Legatees  (the  Gametts  and  the  Headlams) 
ave  not  entitled  to  any  Interest  on  the  aforesaid  Legacies 
of  i,ooa/*  and  500/.,  except  only,  upon  their  respective 
Shares  thereof,  after  respectively  attaining  the  age  of  fii 
years,  in  case  the  payment  of  such  Shares  shall  be  de- 
layed beyond  that  period/' 


'ftrXWART 
GAIUfETT. 


"  Declare  that,  under  the  Devise  of  the  Moiety  of  the 
Rents,  Issues  and  Profits,  to  the  said  Testator's  Grand- 
children, the  OiTspring  of  his  Son  James  Law  Stewart, 
and  WiJhelmina  his  Wife^  the  said  Defendants  Elmina 
Stewart,  James  Stewart,  Robert  Simpson  Stewart,  Mary 
Ann  Stewart,  and  Charles  Stewart,  do  take  Estates,  in 
Fee  Simple,  as  Tenants  in  Conunon,  in  the  said  Moiety 
of  the  said  Estate  or  Plantation,  called  Islington  and 
Covers  Pen,  and  its  Appurtenances,  and  the  Negroes 
thereon,  and  absolute  Interests,  as  Tenants  in  Com- 
mon, in  the  Homed  Stock,  Mules^  Sheep  and  other 
Cattle,  and  the  Machinery,  Implements  sni  Effects 
belonging  to  the  said  Estate,  but  not  affixed  to  the 
Freehold/' 
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EGERTON  V.  JONES. 

IN  pursuance  of  the  Articles  of  Agreemoit  entered 
into  previous  to  the  Marriage  of  'Pettf  Cock  and  Letitia 
Cock,  on  the  24th  of  May  1 720,  an  Estate  at  Camber- 
well  was,  by  Indentures  of  Lease  and  Release  of  the 
7th  and  8th  of  June  1728,  conveyed  to  Thomas  Trevor 
and  John  Trevor,  in  Fee,  to  the  use  of  Peter  Cock  for 
life,  with  Remainder  to  the  use  of  Trustees  for  the  life 
of  Peter  Cock,  to  preserve,  &c. ;  with  Remainder  to  the 
use  of  Letitia  Cock,  the  Wife  of  Peter  Cock,  for  life ; 
with  Remainder  to  the  use  of  JP.  C.  Masham  and  John 
Coupmaker,  for  500  years,  to  raise  Portions  for  younger 
Children  ;  with  Remainder  to  the  use  of  the  first  and 
other  Sons  of  Peter  Cock  and  Letitia  his  Wife,  succes- 
sively, in  Tail  Male;  with  Remainder  to  the  use  of 
JMasham  and  Coupmaker,' for  600  years,  upon  certain 
Trusts,  in  the  event  of  there  being  no  Male  Issue  of 
Peter  Cock  and  Letitia  his  Wife  who  should  live  to  at-' 
tain  the  age  of  ai  years :  with  Remainder  to  the  use  of 
Peter  Cock,  his  Heirs  and  Assigns. 

Peter  Cock,  by  his  Will  dated  the  32d  of  January 
1735,  devised  as  follows:  ''And  as  to  the  Reversion 
and  Inheritance  of  the  Freehold  Estate,  by  me  already 
purchased  at  Camberwell  aforesaid,  and  such  other 
Estate  and  Estates  as  I  shall  hereafter  purchase,  in  pursu- 
ance of  my  Marriage  Articles,  bearing  date  the  24th  day 
of  May,  in  the  year  of  our  Lord  1720,  in  case  of  failure 
of  Issue  of  my  body  by  my  said  Wife,  I  give  and  dispose 
thereof  in  manner  following ;  that  is  to  say,  I  give  and 
devise  the  same  to  my  Brother,  Theodore  Cock,  for  his 


1830 : 

i6th  &c  1 8th 

March. 

Remoteness, 


An  Estate  at 
C.  was  settled 

00  A.  for  life, 
remainder  tp 
bis  first  and 
otharSonsioTail 
Male,  remainder 
to  A.  in  fee. 

A,  devised  as 
follows;  ^*  As  to 
the  Reversion 
and  Inheritance 
of  the  Freehold 
Estate  at  C, 
purchased  by  me 
in  pursuance  of 
my  Marriage 
Articles,  bearing 
date,  &c.,  in 
case  of  failure  of 
Issue  of  my  body 
by  my  said  Wife, 

1  give  and  devise 
the  same,''  &c. 
He  then  limited 
the  Estate  to  his 
Brothers  in  suc- 
cession, and  to 
their  respective 
first  and  other 
Sons  in  tail 
Male.    I'he 
Court  was  of 
opinion  that  the 
Devise  was 
good. 


■>^w«»    <«•     jL-w«^  ,    ^"^  " 
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vatid  from  and  after  the  defteRDinatkm  of  that  Batate, 
ttt  tite  Rm.  Edward  Siamnian,  and  JoJbi  Hwke,  Gent., 
and  their  Hein,  d«urtng  the  Life  of  my  aaid  Brother^  iit 
Tniat  to  presenre  the  ContingeDt  Uses  hereinafter  Umited 
from  being  defeated ;  and,  from  and  after  t^  decaaactof 
my  said  Brother,  Theodore  Cock,  to  the>  fiiat  Son  of  hia 
body,  lawfully  to  be  begotten,  and  the  HeirB  Male  of  the 
body  of  snch  first  Son,  lawfully  issuing,  and,  for  want 
of  suoh  Issue  to  the  second,  third,  fourth  and  all  and 
eTeiy  Son  and  Sons  of  the  body  of  my  said.  Brother^ 
Tlmdore  Cock,  kwfiilly  to  be  begotten^  aaioerBUy  ^eoA 
successively,  and  in  B.emainder,  one  after  aoiotber,;  4iSi 
they,  and  every  of  them,  shall  be  in  seniority*  and.  tb 
the  respective  Heirs  Male  of  the  body  and  bodiea  of 
every  snch  Son  and  Sons  lawfully  issuing,  thr  elder .  oC 
suoh  Sons  and  the  Heirs  Male  of  his  body  being  abtfayi^ 
to  be  preferred,  and  to  take  before  the  younger  of  then,) 
and  the  Heirs  Male  of  his  or  their  body  or  .bodie9  ;  and^ 
for  want  of  such  Issue,  then  to  my  Brother^  Walter 
Coek,  for  his  life ;.  and,  firom  and  after  the  deteminatioa 
of  that  Estate,  to  the  use  of  the  said  EAoard  Stuwetm^ 
and  John  Hooke,  and  their  Heirs,  during  the  life  of  my 
said  Brother,  Walter  Cock,  in  Trust  to  pieserye  the  Con- 
tingent Uses  hereinafter  limited  fiom  being  defeated, 
and,  fiom  and  after  his  decease,  to  the  first  Son  of  his 
body,  lawfully  to  be  begotten,  and  the  Heiia  Male  of 
the  body  of  auch  first  Son  lawfully  isauipg^  and,  for 
want  of  such  Issue,  then  to  the  seoond^  Ihiid^.foiii^di 
and  all  and  every  Son  and  Sons  of  the  body  of  apy  said 
Brother,  WaUer  Cock,  lawfully  to  he  begotlaay  soiranJly, 
saoceasi vely  and  in  Ronainder,  one  after  anoCtbtt,  as  'they 
and  every  of  them  shall  be  in  senioiity,  and  t^  Aa  re-* 
spective  Heirs  Male  of  the  body  and  bodies  .of^all.aiid 
every  such  Son  and  Sons  lawfully  issuing,  the  eUer  of 
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swdiAbiit,  and  the  Hein  Mdle  of  hM1>dify»  bmi^iAmwfd 
t^befrnfinred «iid  to  take  before  tke^yonbger  flf  tlieoi; 
end  'ite  Heirs  Male  of  his  or  diehr  body  or  bodies' jaiftdy 
fer  "want  of  such  Issue  of  Ae  body  of  ny  said  Brethe^ 
IFofar  Coekf  then  to  John .  Cock,  Orahdson  4if  mf 
late  Uncle  Jokn  Coek,  for  his  life,  and,  firom  aad 
after  the  detenniaation  of  that  Estate,  then  to  the 
flud.  Eda^ard  StamUon  and  John  Hookey  and  their  Heh«, 
diinn^  the  life  of  the  said  John  Cock,  in  Tnist  to  pre** 
serve  the  Contingent  Uses,  hereinafter  limited,  from 
being  defeated ;  and,  firom  and  after  his  decease,  to  the 
fixBt  Sen  of  his  body  lawfolly  to  be  begotten,  and  to  the 
Heito  Male  of -the  body  of  such  first  Son,  lawftally 
issuifi|p;  and^  for  want  of  such  Issne,  to  tfae^  second, 
third,  fourth,  aodall  and  every  other  Son  and  Sens  of 
the  body  of  the  said  John  Cock  lawfolly  to  be  begotten, 
aereially  and  successively,  and  in  Remainder,  one  after 
ahother,  as  they,  and  every  of  Uiem,  shall  be  in 
seniority,  and  to  the  respective  Heirs  Male  of  tb^  body 
and  bodies  of  all  and  every  snch  Son  and  Sons  lawfully 
isstung,  the  elder  of  such  Sons«  and  the  Hdrs  Male  of 
his  body,  being  always  to  be  preferred  and  to  take 
before  the  yoanger  of  them,  and  the  Heirs  Male  of  his 
or  their  body  or  bodies/' 

Peiit  Cock  died  on  the  i3th  of  April  1737,  leaving 
LetiHa  Code,  hie  Widow,  and  one  Son,  Matthew  Cock, 
andfour  Daughters  him  surviving.  LetUia  Cock  died 
in  1769.  ^Matthew  Cock  died  in  1761,  leaving  a  Son, 
Matihemf  and  a  Daughter  Le<i^  Penelope,  who  in  1773, 
married  Robert  Crispin.  Matthew  Cock,  the  GtandsoB 
of  die  IVstator,  died  unmarried  and  Intestate  ia 
Kov.'.iSag.  Mrs.  Crispin  died  in  1813,  leaving  one 
Son  omlyy  Oeorge  William  Crispin,  who  was  the  Nephew 


413 
1 8)0. 

Egektov 


GASES  IN  CHANCERY. 

and  Heir  at  law  of  the  last  named  Matthew  Cock;  and 
also  the .  Heir  at  Law  of  the  Testator,  Peter  Cock. 
George  WiWam  Crispin  died  in  December  1825,  having 
devised  all  his  Estates  to  his  Wife,  Hannah  Cntfrn^  one 
of  the  Plaintiffi,  in  Fee*  Hannah  Crispin  afterwards 
conveyed  the  Estate  at  Cambenoell,  to  the  other  Plaintiff, 
Egerton,  in  Trust  to  sell;  and  JE^ger^on -agreed  to  sell  the 
Estate  to  Jones ;  but  the  latter  having  refused  to  comr 
plete  the  Purchase,  the. Bill  in  this  Cause,  was  filed  to 
compel  a  Specific  Performance  of  the  Contract. 

The  Master  having,  upon  the  usual  reference  made  to 
him,  reported  in  favour  of  the  Title«  the  Defendant 
excepted  to  the  Report,  for  the  following,  amongst  other 
reasons:  That  it  appeared,  by  the  Abstract,  that  the 
Estate  was,  amongst  other  Hereditaments,  settled,  in  the 
year  1728,  upon  Peter  Cock  and  Letitia  his  Wife,  suc- 
cessively,for  life,  with  Remainder  to  their  first  and  other 
Sons,  successively , in  Tail  Male,  with  Remainder  to  Peter 
Cock  in  Fee;  and  that  Peter  Cock,  devised,  the  said 
Remainder  of  the  Estate,  to  several  collateral  branches 
of  his  Family,  successively,  in  Tail  Male ;  that  the  Estate, 
in  Tail  Male,  in  the  first  and  other  sons  of  Peter  Cock, 
determined  in  the  year  1 825 ;  and  thajt  the  Plaintiffs 
made  out  their  Title,  to  the  Estate,  under  the  Heir  at 
Law  of  Peter  Cock,  and  against  the  Devisees  of  his 
Will,  in  whom  the  Defendant  apprehended  that  the 
Title  to  the  Estate  was  vested. 

The  Solicitor-General,  and  Mr.  Randell,  for  the 
Defendant,  in  support  of  the  Exceptions : 

There  is  no  rule  of  Laipr  against  confining  the  word 
**  Issue"  to  issue  of  a  particular  class  (a.)  The  intention 


(a)  1  Russ*  407,  and  Willes  Rep.  351. 
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of  the  Testator  is  to  be  cotteded  feom  tii»  context    llle  1830. 

object  and  purpoee  of  the  WiH  may  control  and  define     ^        ""       ' 

the  sense  of  the  word.  The  question  then  is,  what  Issue      '  ^c^^'^'O" 

did  thoTestator  mean  ?    By  the  word  Issue,  here,  the         .  ^* 

Testator  must  have  meant  Issue  who  took  the  Estate 

under  the  Limitations  in  the  Settlement.    He  refers  to 

the  Settlement,  and  shows  that  he  means  to  devise  what 

was  not  disposed  of  by  it«    He  cannot  be  supposed  to 

have  intended  to  devise  a  Reversion  difibrent  firom  that 

which  he  had,  and  that  the  Estate  should  go  to  his 

Devisees  in  the  event  only  of  the  death  and  failure  of 

Issue  of  Pereons  who  could  not  claim  any  Interest  in  the 

Estaile,  either  under  the  Will  or  under  the  Settlement. 

Wbttt'was  to  beoome  of  <he  Estate  in  the  mean  time? 

9 

*  But  the  word  '*  Issue/'  here,  dote  not  create  a  Limita- 
tioBi  it  otily  marks  an  event;  and  no  one  can  take  but 
the  vDevisee  if  that  event  has  happened.  He  devises 
**  die  Reversion,"  that  is,  the  Reversion  that  was' vested  in 
him.  J&ne$  v.  Morgan  {b).  Tlte  Revemon  is  devised  to 
the  collateral  Male  branches  only  of  the  Testator's 
family :  all  Female  Issue  are  carefully  excluded :  thus  the 
Will  and  Settlement  oorrespondi  The  TeiBtator,  in  his 
Will,  followed  up  the  purpose  of  the  Settlement  in  ex- 
cluding the  Fmnale  branches ;  and  this  gives  a  clue  to 
enable  us  to  discover  whax  Issue  the  Testator  meant. 
The  great  pmrpose  and  object  of  the  Will  was  to  keep 
the  Estate  in  the  Male  line,  and  it  is  as  strong  to  inter- 
pret the  language  of  the  Will,  as  though  the  Testator 
had,  in  terms,  excluded  the  Female  branches  of  his 
family.    Preston  v.  Funnell  (c).  It  is  not  unimportant  to 

(b)  See  Appendix  to  Feame's  Cont.  Rem.  591. 

(c)  Wille»,  164. 

Vol.  III.  F  F 
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observe  that  the  Will  was  made  within  six  yean  after 
the  Settlement :  and  it  is  impossible  to  believe  that  the 
Testator  could  have  forgotten  that  the  Females  were  ex- 
cluded by  the  Settlement  or  what  his  Reversion  was*  U, 
therefore,  he  had  meant  Issue  general,  he  would  have 
expressly  devised  the  Estate  to  them;  To  give  the 
construction  to  the  Will  which  we  contend  for,  supports 
the  Devise;  whereas  that  cM>ntended  for  on  the  other 
side,  destroys  it.  The  Cases  in  which  the  word ''  Issue"^ 
or  "  Heirs"  has  been  confined  to  Issue  of  a  particular 
sex,  are.  Buck  r.  Rtneham  (d),  Fitzgerald  v.  Leslie  (e), 
Blackborn  v.  Edgley  (/),  Morse  v.  Lord  Ormonde  (g). 
This  Case  is  distinguishable  from  Banket  v.  Holme  (A) 
and  Bristow  v.  BooUiby  (t),  by  the  circumstance  that»  in 
neither  of  those  Cases,  does  the  Testator  exclude  the 
female  Issue,  but  each  contains  Limitations  to  such 
Issue.  If,  therefore,  the  question  had  arisen  between 
the  Devisee  and  the  Heir-at-Law,  there  would  be  but 
little  doubt  that  the  former  would  succeed-:  but  here  we 
are  arguing  for  a  purchaser  from  the  Heir,  in  the  ab- 
sence of  the  Devisee ;  how  then  is  it  possible  to  say  that 
the  Devise  is  void,  and  that  the  Purchaser  ought  to  take 
the  Title  ?  It  is  suflBcient,  for  a  Purchaser  to  show  that 
there  is  a  doubt  whether  the  Devise  is  good  or  not» 
StofifUon  V.  Scott  {k). 

Mr.  Home  and  Mr.  Wigram,  for  the  Plaintiffs,  in 
support  of  the  Report : 

The  words,  '^  in  case  of  failure  of  Issue  of  my  body 
by  my  said  Wife/' abstractedly  considered,  mean  an  in* 


(d)  Anders.  8. 

(e)  3  Bro.  P,  C.  154. 
(/)  I  P.  W.  600. 
{g)  I  Ru88.38s. 


(A)  1  Ru8s.  394,  note, 
(t)  3  Sim.  &  Stu.  465. 
{k)  16  Yes.  073. 
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defiaite  failure  of  Issae ;  and,  if  thoaewords  are  to  be  ao 
understood  in  this  Will,  the  Devise  is  void  for  remote* 
ness:  for  neither  the  Daughters  of  Sons,  nor  the 
Daughters  of  the  Settlor,  take  anything  under  the 
Settlement  The  Court  cannot  support  the  Devise ;  for 
there  is  nothing,  in  the  Will,  from  which  the  Court  can 
determine  whether  the  Testator,  if  his  attention  had 
been  called  to  the  defect  in  the  Devise,  would  have  cor- 
rected that  defect  by  supplying  Limitations  to  the  Parties 
who  are  not  provided  for  by  the  Settlement,  or  by 
carrying  back  the  Devise  to  the  point  down  to  which  the 
Limitations  in  the  Settlement  extend.  Both  ways  of 
correcting  the  defect  would  have  been  open  to  the 
Testator;  and  the  Court  cannot  determine  which  of  the 
two  the  T^tator  would  have  chosen.  Bristow  v« 
Boothby  (J). 
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In  Morze  v.  L&rd  Ormonde  (m),  the  Term  was  well 
limited ;  but  the  Trusts  of  the  Money  directed  to  be 
raised  by  means  of  the  Term,  were  too  remote.  It  would 
have  been  absurd  to  suppose  that  the  Money  was  in* 
tended  to  be  raised  upon  failure  of  one  class  of  Issue, 
and  paid  upon  the  failure  of  a  different  class.  That 
incongruity  was  a  guide  to  the  Court  in  supporting  the 
Devise :  but  the  difficulty  that  the  Court  felt  in  sup« 
porting  the  Devise,  shows  the  strength  of  the  general 
rule.  The  Case  of  Bankes  v.  Holme  (n)  is  precisely  in 
point.  The  Testator,  in  that  Case,  commenced  with  an 
erroneous  description  of  the  Reversion  of  which  he  was 
seised,  and  then  devised  such  Reversion.  Lord  Eldan, 
in  speaking  of  that  Case  says  :  "  These  words  describe 

(0  2  Sim.  &  Stu.  465.         (n)  1  Russ.  394,  note, 
(ffi)  t  Ru88.  3&a. 
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•&  event,  8ic.*'  (o).  If»  in  this  Case,  the  words :  '*  in- 
case of  failure  of  Issue  of  my  body  by  my  said  Wife,** 
are  part  of  the  description  of  the  Reversion,  then  this 
Case  is  precisely  within  the  reason  of  the  Case  of 
Bankes  y.  Holme,  as  explained  by  Lord  Eldon,  and  the 
Devise  is,  therefore,  too  remote.  If  those  woidfi  are  not 
partof  the  description  of  the  Reversion,  but  are  descrip- 
tive of  the  Contingency  upon  which  the  Devise  was  to 
take  effect,  then  this  Case  is  governed  by  Bristow  v. 
Boothby,  and  numerous  other  Cases  which  determine 
the  import  of  the  words  "  dying  without  Issue/'  .The 
Case  of  Bankes  v.  Hobne  is  decisive  in  that  view  of  the 
Case  also :  for,  as  there  was,  in  that  Case,  a  clear  mis- 
take, the  Court,  upon  admitted  principles  of  Ccmstriic- 
tion,  might  take  greater  liberty  with  other  parts  of  the 
"Will,  than  it  can  do  in  a  Case  in  which  no  such  inac- 
curacy in  point  of  expression,  can  be  shown  to  exist : 
yet,  even  in  that  Case,  the  Devise  was  held  to  be  void, 
upon  the  strength  of  the  general  rule. 

The  Vicb-Chancbllob  : 
ki  my  opinion  this  Devise  is  good. 

Tn  Cases  like  the  present,  it  is  always  a  question 
whether  the  Testator  has  described,  inaccurately,  what 
be  meant  to  dispose  of,  or  has  made  the  Contingency 
a  part  of  the  Devise*  It  appears  to  me  that,  in  this 
Case,  the  Testator  has  used  the  words :  "  in  case  of 
failure  of  Issue  of  my  body  by  my  said  Wife"  as  a 
description  .of  the  thing  that  he  meant  to  dispose  of  r 
and,  therefore,  if  I  were  compelled  to  decide  the  point. 


(»)  Set  1  Ru88. 406, 407* 
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I  should  hold,  that  the  Devise  in'  question  is  good ;  and  i8:)o. 

consequently  I  cannot  force  the  Purchaser  to  take  this  ' 

Tide.    I  argued  that  Case  of  Sanfard  v.  Irby  (p)  which  *a>«'»<>» 
was  cited  in  Morse  v.  Lord  Ormonde,  but  it  has  been 
.always  my  opinion  that  it  was  a  strong  decision. 
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TITCOMB  V.  BUTLER. 

Robert  BOWSHER,  byhis  WUl,  dated  the  27th  1830: 

of  March  1820,  gave  all  his  Real  and  Personal  Estate      19th  March. 
to  the  Defendants,  Butler  and  Palmer,  upon  Trust  to  _... 

sell  his  Real  Estate,  and  to  collect  and  get  in  his  Personal     Cautn/eiion, 

Estate,  and  to  pay  one  Tenth  Part  of  the  Trust-monies  

to  his  Hiece,  Mary  Kislingbury,  tiud  one  other  Tenth  having  one' Ne- 

Part  thereof  to  his  Nephew,  John  Leach,  and  to  place  phew  and  one 

out  the  Residue  of  the  Trust-monies  upon  Government  j!j*®^>  *"^  ®'S"' 

Ureat-nepncws 

or  real  Securities,  and  to  apply  a  sufficient  part  of  the  ^nd  Nieces  Uv- 

Interest  and  Dividends  for  the  Maintenance  and  Edu-  ing  at  bis  death, 

cation  of  the  Children  of  his  Nieces  and  Nephew,  £«-  K'r^S 

zabeth  Bosley,  Mary  Kistingbury,  wtidJohn  Leach,  law-  his  Nephew,  and 

fully  begotten  or  to  be  begotten,  until  such  Children  another  to  hU^ 

should  respectively  attain  the  age  of  21   years,  and,  remainder  to 

when  and  as  they  should  respectively  attain  that  age,  in  Trustees  in 

Trust  to  pay  and  transfer  aU  the  Residue  of  the  Trust-  Jhlldre^"^  ^ItTi ; 

monies,   with   the   Interest,   Dividends,   and  Produce  and  he  empow- 

thereof  which  should  not  have  been  applied  for  their  «redbisTrus- 

Maintenance  and  Education  as  aforesaid,  or  for  putting  q^  any  part  of 

any  of  them  out  to  Business,  or  otherwise  advancing  (heir  respective 

any  of  them  in  life,  pursuant  to  the  Power  thereinafter  advan^ment.^*'^ 

Held  that  all  the 
Great-nephews  and  Nieces  bom  before  the  eldest  attained -si, 
though  after  the  Testator  s  death,  were  entitled  to  Shares. 

(p)  3  Baui.  &  Aid.  654  ;  See  Andree  v.  Ward,  1  Russ.  s6o. 
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for  that  purpose  contained,  equally,  unto  and  amongst 
all  the  said  Children  of  his  said  Nieces  and  Nephew, 
share  and  share  alike,  as  Tenants  in  Common :  but  in 
case  any  of  the  said  Children  should  happen  to  die 
before  he  she  or  they  should  attain  the  age  of  21  years, 
without  leaving  Issue,  then  he  gave  the  Share  or  Shares, 
of  him  her  or  them  so  dyings  unto  the  Survivors,  as 
Tenants  in  Common :  but  in  case  any  of  the  said  Chil- 
dren should  die  under  21,  leaving  Issue,  then  he  gave 
the  Share  or  Shares  of  him  or  them  so  dying,  to  his  her 
or  their  Issue,  as  Tenants  in  Common,  to  be  paid  to  such 
Issue  when  they  should  respectively  attain  21,  the  Inte- 
rest, Dividends  and  Produce  thereof  to  be  applied  by 
his  Trustees,  in  the  mean  time,  for  their  Maintenance 
and  Education.  But  in  case  all  the  Children  of  his 
Nieces  and  Nephew  should  die  under  21,  without 
leaving  Issue,  then  he  gave  the  Residue  of  his  IVust- 
monies  unto  his  next  of  Kin :  and  he  empowered  his 
Trustees  to  apply  all  or  any  part  of  the  respective  Parts 
or  Shares  of  any  of  the  Children  of  his  Nieces  and 
Nephew,  of  and  in  the  Trust-monies,  for  putting  them 
out  to  Business,  or  advancing  them  in  the  World,  as  his 
Trustees  should  think  fit. 

The  Testator  died  on  the  16th  of  April  1820.  At  the 
lime  of  his  decease  Elizabeth  Bosley  was  dead  * ;  but 
Mary  Kislingbury  and  John  Leach,  and  eight- Children, 
the  Issue  of  them  and  Eliz.  Bosley,  were  then  living. 

The  Bill  prayed  that  the  Rights  and  Interests  of  the 
Children  of  the  Testator's  Nieces  and  Nephew,  named 
in  the  Will,  might  be  ascertained  and  declared  ;  and  that 


*  It  did  not  appear  whether  Elizabeth  Boslty  was  or  was  not 
dead  at  the  date  of  the  Will. 
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ibe  Shares  of  those  who  had  attained  ai,  might  be  paid 
to  thenij  and  that  the  Shares  of  those  who  were  Infants^ 
might  be  secured  for  their  benefit 

It  appeajred^  by  the  Master's  Report,  made  in  obedience 
to  the  Decree,  that  the  Plaintiff  R.  Titcomb  was  the 
oldest  of  all  the  Children,  and  that  he  attained  21  in  the 
year  1825 :  and  that  Mary  KisUngbuty  and  John  Leach 
had  Children  bom  after  the  Testator's  death,  but  before 
the  Plaintiff  attained  3i,  and  that  John  Leach  had  two 
Children  bom  after  the  Plaintiff  attained  21. 
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On  the  Cause  coming  on  for  Further  Directions,  Mr. 
Home  and  Mr.  Rolfe,  for  the  Plaintiff,  contended  that 
none  of  the  Children,  except  those  who  were  bom  at 
the  Testator^s  decease,  were  entitled  to  a  Share  of  the 
Trast  Property,  because  the  Testator  had  authorized  his 
Trustees  to  apply,  immediately  after  his  decease,  the 
whole  of  the  Share  of  any  of  the  Children,  for  their 
advancement,  which  could  not  be  done  unless  all  the 
Parties  entitled  were  then  living:  that  the  Testator 
having,  at  his  death,  one  Nephew  and  one  Niece,  and 
eight  Great-nephews  and  Nieces,  and  having  directed 
his  Property  to  be  divided  into  Ten  Shares,  and  having 
given  one  of  those  Shares  to  his  Nephew,  another  to  his 
Niece,  and  the  remainder  to  his  Great-nephews  and 
Nieces,  it  could  not  be  doubted  that  he  had  in  view  his 
eight  Great>nephews  and  Nieces  who  were  then  bom : 
that,  if  the  Trustees  had  advanced  the  Share  of  one  of 
those  individuals,  an  after-born  Child  could  not  be  let 
in,  without  causing  an  unequal  distribution  of  the  Tes« 
tator's  Property. 

The  Vice-chancellor  (without  hearing  Mr.  Knight, 
Mr.  Boteler,  Mr.  Wakefield^^,  and  Mr.  V/ood,  who  ap- 
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peared  for  the  Defendants)  saidj  that  the  general  rule* 
in  Cases  like  the  present,  was  that  all  the  Claimmts 
who  are  bom  before  the  period  of  di vision,  were  entitled 
to  participate  in  the  Property  bequeathed ;  that  the  Tes- 
tator had  directed,  in  this  Case,  in  what  manner  the 
Share  of  a  Child,  who  inight  die  before  the  period  of 
division,  was  to  be  disposed  of :  that  there  was  nothing  in 
tlie  Will  to  show  that  any  of  the  Children,  who  were  bont 
before  that  period,  should  not  take :  that,  as  the  Trustees^ 
were  authorized  to  advance  any  of  the  Children,  from 
time  to  time,  the  Clause  must  be  read,  as  if  the  word 
'*  presumptive"  (which  was  used,  on  similar  occasions, 
in  Marriage  Settlements),  had  been  introduced  into  it 

"  Declare  that  two  Tenth  Parts  of  the  clear  Residue 
of  the  Testator's  Real  and   Personal  Estate  vested, 
on  the  Testator's  decease,  in  his  Nephew  and  Niece, 
John  Leach   and   Mary   Kislingbury,  and    that    the 
remaining  eight  Tenth  Parts  thereof  became  divisible, 
on  the  2gth  day  of  September  1825,  when  the  Plaintiff, 
Robert  Titcomb,  attained  the  a*ge  of  2 1  years,  and  that 
the  Plaintiffs,  Robert  TUcomb  and  Henry  TUconA,  and 
the  Defendants,  fVilliam  Tiicomb  and  Ann  Bosley,  Lydia 
KisHngbury  and  Elizabeth  Kislingbury  and  T%omas  Kit* 
lingbury,  Elizabeth  Leach,  Caroline  Leach  and  Emma 
Leach,  being  the  Children  of  the  Testator's  Nieces  and 
Nephew,  Elizabeth  Bosley,  Maty  Kislingbury  and  John 
Leach,  bom  before  the  said  29th  day  of  September  1 825, 
are  entitled  to  such  eight  Tenth  Parts  of  the  said  Re- 
sidue, in  equal  Shares,  and  that  the  Defendant,  Louisa 
Leach,  who  was  bom  after  the  Plaintiff,  Robert  Titcomb 
attained  his  age  of  21  years,  and  Matilda  Leach,  who  was 
born  since  the  commencement  of  this  Suit,are  not  entitled 
to  any  Shares  in  suth  eight  Tenth  Parts  of  theResidue.'' 
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In  re  BIRMINGHAM  BENEFIT  SOCIETY.  1830 : 

fi5th  March. 

1  HIS  was  a  Petition,  presented  by  two  Persons  (who         Ben^ 
were  the  Stewards  of  a  Benefit  Society,  established  at        Society. 
BitTningkam  in  1818)  on  behalf  of  themselves  and  aft  j|^^  word* 
the  other  Members  of  that  Society.    It  stated  that,  in  **  Iiisolvent»''  in 
April  1828,  one  Kelly,  a  Publican,  had  been  appointed  33  <?««•  3,  c.  64. 
Treasurer  of  the  Society,  and  that  he  continued  to  act  Person  who  has 
in  that  capacity  until  the  aad  of  October  1829,  and  ^^^  ^«  ^o®* 
that,  during  that  period,  various  Sums  of  Money  were  ^^^^  Debton'" 
paid  to  him,  as  such  Treasurer,  by  the  Members ;  that,  Act ;  and  not 

in  November  1820,  Kelly  assigned  all  his  Estate  and  ^"®  who  has 

^  *^         °  merely  made  an 

Efiects  to  W.  Roden  and  Samuel  George,  upon  certain  Assignment  of 

Trusts  for  the  benefit  of  hia  Creditors ;  that,  at  the  date  bis  Effects  for 
of  the  Assignment,  Kelly  was  Indebted,  to  the  Society,  j^  Creditors, 
in  the  Sum  of  130Z.,  in  respect  of  Monies  paid  to  him  ^^  ^  ^^^4/. 
as  Treasurer;  that  Roden  and  George  had  possessed  /fl^^  ^^o 
themselves  of  Kelljf%   Personal  Estate   and   Effects,    ^  ^^^^^-^^ 
under  the  Assignment :  that,  on  the  4th  of  November 
1 829,  the  Petitioners  had  given  notice,  to  the  Trustees, 
of  the  Debt  due  to  the  Society,  and  required  them  to 
pay  the  same  before  they  proceeded  to  divide  the  Pro- 
perty amongst  Kelly*B  Creditors.    The  Petition  prayed 
that  the  Trustees  might  be  ordered  to  pay,  to  the  Peti- 
tioners, as  the  Stewards  of  the  Society,  the  Sum  of 
130  /.  out  of  Kelly's  Estate  and  Efiects,  in  preference  to 
the  other  Creditors  (a). 

(a)  By  33  Geo,  3,  c.  54,  for  the  encouragement  and  relief  of  /^,^4'^^^^ 
Friendly  Societies,  it  is  enacted,  **  That  if  any  pereon  appointed 
to  any  office  by  any  such  Society,  and  being;  entrusted  with,  or 
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It  was  stated,  in  the  Affidavit  made  by  Roden  in 
opposition  to  this  Petition,  that,  in  October  i8ag,  Kelfy 
^*  ^  was  indebted  to  Roden  and  George  in  200  /.,  and  being 
in  embarrassed  circumstances,  proposed  to  make  over, 
to  them,  the  whole  of  his  Property,  in  Trost  for  them- 
selves and  the  rest  of  his  Creditors,  and  that  thereupon, 
by  an  Indenture,  dated  the  S2d  of  October  i8ag,  and 
made  between  Kelly  of  the  first  part,  Roden  and  George 
of  the  second  part,  and  the  several  other  persons, 
Creditors  of  £e%,  whose  hands  were  thereunto  sub- 
scribed and  seals  affixed,  of  the  third  part«  Kdly, 
in  con»deration  of  59.,  paid  to  him  by  Roden  and 
George,  assigned  to  them  all  his  Household  Goods  and 
Furniture,  Chattels  and  Effects,  in  Trust  to  sell,  and, 
after  paying  the  Expenses  of  the  Sale,  and  other  Ex- 
penses therein  mentioned,  to  divide  the  remainder 
amongst  themselves,  and  all  the  other  Creditors  of 
Xefly,  who  should  execute  the  Indenture  within  three 
months  after  its  date. 

Mr.  Sharpe»  for  the  Petitioners,  said  that  the  question 
was,  whether  the  Treasurer  had  become  insolvent  within 

having  in  his  hands  or  possession  any  Monies  or  Effects  belong- 
ing to  such  Society,  or  any  Securities  relating  to  the  same,  shall 
die  or  become  a  Bankrupt,  or  Insolvent,  his  Executors  or  Ad- 
ministrators, Assignee  or  Assignees,  shall,  within  40  days  after 
demand  made  by  the  order  of  any  such  Society^  or  the  major 
part  of  them  assembled  at  any  Meeting  thereof,  deliver  over, 
all  things  bebnging  to  such  Sodetyi  to  such  person  or  persons 
as  such  Society  shall  appoint,  and  shall  pay,  out  of  the  Assets 
or  Effects  of  such  person,  all  Sums  of  Money  remaining  due, 
which  such  person  received  by  virtue  of  his  said  office,  before 
any  of  his  other  Debts  are  paid  or  satis6ed ;  and  all  such  Assets 
and  Effects  shall  be  bound  to  the  payment  and  discharge  thereof 
accordingly."    Sect<  lO. 
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the  meaning  of  33  Geo.  3,  c.  54»  &  lo.  He  contended 
that  it  was  the  intention  of  the  Legislature  that,  when- 
ever the  Property  of  the  Treasurer  of  a  Benefit  Society 
was  to  be  divided  amongst  his  CreditorSi  priority  should 
be  given  to  the  demands  of  the  Society. 
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Mr.  Kn^ht  and  Mr.  Hayier,  for  the  Respondents, 
said  that,  as  the  word  "  Insolvent"  was  coupled  with  the 
word  **  Bankrupt,**  the  Act  meant  a  person  who  had 
taken  the  benefit  of  an  Act  for  the  Relief  of  Insolvent 
Debtors. 


The  Vice-chancellor  said  that  he  considered  that 
what  the  Legislature  meant  by  the  term  "  Insolvent/'  in 
the  Act  referred  to,  was  not  a  person  who  had  made  a 
mere  Assignment  for  the  benefit  of  his  Creditors,  but 
a  person  who  had  taken  the  benefit  of  an  Insolvent 
Debtors'  Act;  and  he  dismissed  the  Petition^  with 
Costs. 
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1830 :  KENDALL  v.  RUSSELL. 

3d  April. 

'        ' '    Jesse  RUSSELL  made  his  Will,  dated  the  10th  of 

Qmitmctiotu    ^^^^»  ^  ^^  ^»  which  was  in  the  foUowing  woids : ''  I  gi^e 
^-i-        '  the  yearly  Sum  of  a^ooo2.  Sierling  Momg  to  loy  Wife 
thT^^l^mn    ^^^^^^*  R^MeU,  and  to  my  Daughter,  Jtmma  EUx^ 
of  SyOoo  1  ^A  Russell,  during  their  joint  liyes,  and  to  my  said 

Sterling,  to  his  Wife,  for  her  life,  in  case  she  survives  my  said 
and  ^after  her  ^  Daughter,  and,  after  the  decease  of  my  said  Wife,  then 
decease,  to  his     I  give  the  said  yearly  Sum  to  my  Trustees  and  Ezecu* 

Trustees,  iipon     ^^^g    hereafter  named,  upon  the  same  Trusts  as  are 

the  same  Tnists 

as  after  declared  hereinafter  declared  concerning    the  yearly    Sum    of 

concerning  the    3,000  L  hereinafter  bequeathed  to  my  said  Daughter. 

^^o /.  '^He  '  ^^  ^  f^^^  ^^^  bequeath,  to  my  said  Wife  and 
then  gave  to  his  Daughter,  all  my  Wines,  Liquors,  and  Provisions,  of 
'^™V^  *®  -  every  kind,  which  shall  be  in  my  Dwelling-house  at  the 
3,000  L  Sterling  ^^^  ^^  ^Y  decease ;  also  1  give  and  devise,  unto  and  to 
to  issue  out  of  a  the  use  of  my  Son  Jesse  Watts  Russell,  of  Hamhall,  in  the 
Stock  in  the  County  of  Stafford^  Esq.,  and  Wm.  Matthew  Raikes,  of 
Five  per  Cents.,  Walthamstow,  Esq.,  and  the  survivor  of  them,  and  the 

to  be  invests!  in  h^j     Executors  and  Administrators  of  such  Survivor, 

the  names  of  his 

Trustees  for  that  ^  ^Y  Freehold  and  Copyhold    Estates,   situate    in 

purpose,  in  Trust  Walthamstow  aforesaid  or  elsewhere,  in  the  County  of 

Z  for  life,"Ld,  -^^^^  ^^  ^^  the  yearly  Sum  of  3,000/.  Sterling,  to 
after  her  de-  Usue  and  arise  out  of  and  from  the  Dividends  of  a  suf 
^IdrS^  *"  The  •^*^'  Viantity  of  Stock  in  the  Navy  Five  per  Cent. 
Trustees  invest-  Annuities  of  the  Bank  of  England,  to  be  appropriated 
ed  100,000/. 

Five  per  Cents.,  to  answer  the  two  yearly  Sums.  The  Stock  was  after- 
wards converted  into  Four  per  Cents.,  whereby  the  Dividends  became 
insufficient  to  pay  the  yearly  Sums.  Held  that  the  Legatees  were  not 
entitled  to  have  the  deficiency  supplied  out  of  the  Testator's  Residuary 
Estate,  x^^/^^^^    \/7.  ^^  >^/.y<2^^^^  ^/^y 
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and  invested,  in  the  names  of  my  said  Trustees  for  that 
purpose,  in  Trust  for  my  said  Daughter,  Jemima  Eliza- 
beth, dnting  her  life,  for  her  sole  and  separate  use,  inde- 
pendent of  any  Husband  she  may  marry ;  and  I  hereby 
direct  that  the  same  shall  not  be  subject  to  the  Control, 
Debts  or  Engagements  of  any  Husband  of  my  said 
Daii^ter :  and  I  declare  thai  her  receipt  alone,  notwith- 
standing her  Coverture,  and  whether  she  sh^l  be  mar-' 
ried  or  sole,  shall  be  a  sufficient  discharge,  or  sufficient 
discharges. for  the  yearly  Income  of  the  said  Estates* 
and  Dividends  of  the  said  Trust  Stock:  and,  from  and 
after  my  said  Daughter's  decease,  then  upon  Trust  for 
all  and  every  her  Child  and  Children,  if  more  than  one, 
to  be  equally  divided  between  them,  as  Tenants  in 
Common,  and  not  as  Joint>tenants,  and  his,  her  or  their 
respective  Heirs,  Executors  and  Administrators :  and  m 
case  any  such  Child  or  Children,  being  a  Son  or  Sons, 
shall  die  under  the  age  of  ai  years,  or  being  a  Daughter 
or  Daughters  shall  die  under  that  age,  without  having- 
been  married,  then,  as  to  the  Share  or  Shares,  as  well 
original  as  by  survivorship,  of  him  her  or  them  so  dying, 
in  Trust  for  the  other  or  the  others  of  the  Children  of 
my  said  Daughter,  equsdly  to  be  divided  between  them, 
if  more  than  one,  as  Tenants  in  Common,  and  not  as 
Joint-tenants,  and  his;  her  and  their  Heirs,  Executory 
and  Administrators;  and  upon  further  Trust  after 
my  said  Daughter's  decease,  and  during  the  mino- 
rity of  her  Child  or  Children,  to  apply,  a  competent 
part  of  the  yearly  Income  of  each  Child's  Share,  in  or 
towards  his  or  her  Maintenance  and  Education,  and 
also  to  apply,  any  part  of  the  said  Principal  out  of 
which  such  Shares  may  arise,  for  the  advancement  or 
preferment  in  life  of  such  Child  or  Children :  and,  in 
case  my  said  Daughter  shall  die  without  leaving  any 
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ChM,  or,  if  leaving  one  or  more  Child  or  Cliiklreni  be 
she  or*they,  being  a  Son  or  Sona^  shall  die  under  the  age 
KsM  D  A  LL  ^f^j^  years,  or  being  a  Daughter  or  Daughters,  shall  die 
RusasLi..  ^^^^  ^^t  age  without  having  been  married,  then,  as  to 
all  such  Freehold  and  Copyhold  Estates  and  Premises, 
and  the  said  Principal  Stock,  and  all  arrears  of  Interest, 
Dividends  and  Profits  of  the  same  respectively,  upon 
Trust  for  my  said  Son,  the  said  Jesse  Watts  RusseU,  his 
Heirs,  Executors  and  Administrators,  absolutely,  for 
ever.  Also  I  give,  to  my  said  Son  and  the  said 
WilUam  Maithew  Raikes,  sdl  my  Househ(dd  Goods  and 
Furniture,  Plate,  linen,  China,  Carriages,  Horses, 
Garden  and  Farming  implements,  in  Trust  for  my  said 
Wife  and  Daughter,  during  their  joint  lives,  and  for  my 
said  Wife  during  her  life,  in  case  she  survives  my 
Daughter,  and,  after  my  Wife's  decease,  in  Trust  Smt 
my  said  Daughter,  during  her  life^  for  her  sole  and 
separate  use,  independent  of  any  Husband  she  may  take 
as  aforesaid ;  and,  after  her  decease,  in  Trust  for  her 
Child  and  Children,  if  any,  in  the  same  manner  as  the 
yearly  Sum  of  3,000  /.,  and  the  Stock  whereout  the 
same  is  to  issue,  as  aforesaid,  are  above  given  to  them, 
and  with  the  like  Limitations  over  to  my  said  Son,  and 
in  the  like  events  as  are  above  expressed  with  regard  to 
the  said  yearly  Sum;  and  I  direct  that  my  said 
Trustees  and  Executors  shall  appropriate  and  invcast,  in 
their  names,  such  quantity  of  and  so  much  Stock,  in  the 
said  Navy  Five  per  Cent.  Annuities  transfemble  at  the 
Bank  of  England,  as  shall  be  fully  sufficient  to  pro- 
duce and  answer  the|)ayment  of  the  said  several  yearly 
Sums  of  2,000  /.  and  3,000  /.,  so  as  aforesaid  above 
given  upon  Trust  as  aforesaid.  And  I  give,  to  the  said . 
William  Matthew  Raikes,  the  Sum  of  soo  /.  And  all  the 
rest  residue  and  remainder  of  my  Real  and  Personal 
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EtM»,  Property.Goods,  Chatteb  and  Effacis^  whatsoever 
and  wheresoever,  and  of  what  nature  kind  ot  sort 
soever,  not  hereinbefore  otherwise  disposed  of,  subject 
to  the  payment  of  my  just  Debts,  Funeral  and 
Testamentary  Expenses,  and  the  Legacies  above  be- 
queathed, I  give,  devise  and  bequeath  the  same, 
and  every  part  thereof,  unto  my  said  Son,  Jesse 
Watts  Russell,  his  Heirs  Executors  and  AdministratorSj 
for  his  and  their  own  use,  absolutely,  for  ever ;  and 
I  constitute  and  appoint,  him,  my  said  Son  Jesse 
Watts  Russell,  and  the  said  William  Matilicw  Raikes, 
Executors  of  this  my  WilL"  The  Testator  died  on 
the  28th  of  June  1820.  The  Testator's  Daughter 
intermarried  with  the  Plaintiff  Peter  Kendall:  and 
there  was  Issue  of  that  Marriage,  at  the  time  when 
the  Bill  was  filed,  one  Child  only,  namely,  the 
Defendant  Russell  Kendall.  The  Testator^s  Widow  was 
also  living,  and  was  made  a  Defendant  to  the  BilL 
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The  Trustees  caused  to  be  placed,  in  their  names, 
100,000/.,  Navy  Five  per  Cents.,  to  answer  the  pay- 
ments of  the  yearly  Sums  of  2,000  /•  and  3,000  /.,  and 
there  still  remained  a  very  large  Residue  of  the  Testator's 
Personal  Estates. 

Under  3  Geo.  4,  c.  g,  this  Sum  of  Stock  was 
converted  into  105,000/.  New  Four  per  Cents.,  the 
Dividends  whereof  were  insufficient  to  pay,  in  full,  the 
2,000  /•  and  3,000  /. 


The  Bill  prayed  that  it  might  be  declared  that  the 
Plaintiff  Jemima  Elizabeth  Kendall,  and  the  Defendant 
Elizabeth  Russell  were  entitled,  during  their  joint  lives^ 
and  that  the  Survivor  of  them  was  entitled,  during  her 
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life,  to  receive  the  Annuity  of  2^000 1.,  in  full,  from  the 
death  of  the  Testator,  and  that  the  Plaintiff  Jemima 
Elizabeth  Kendall,w9iB  entitled  to  receive  in  full,  during 
her  life,  the  said  Annuity  of  3,000/.,  and  that  the 
Defendant^  Jesse  Waits  Russell,  might  be  decreed  to 
make  an  Investment,  in  order  to  answer  the  said 
Annuities  and  Bequests,  of  such  a  Sum  of  Stock,  as, 
along  with  the  said  1 05,000  /.  Four  per  Cent.  Bank 
Annuities,  would  yield,  during  the  lives  of  the  Plaintiff 
Mrs.  Kendall,  and  the  Defendant  Mrs.  Russell  and  the 
life  of  the  Survivor  of  them.  Dividends  to  the  amount  of 
2,000  /.  and  3,000  /.  a  year,  and  that,  out  of  the  said 
Dividends,  the  yearly  Sums  of  2,000/.  and  3,000/. 
might  be  paid  to  them,  according  to  their  respective 
rights. 

The  Solicitor-General,  Mr.  Rose,  Mr.  Sidebottom, 
Mr.  Spence,  Mr.  Batley,  and  Mr.  James  Russell, 
for  the  Plaintifis,  and  for  the  Defendants  in  the 
same  Interest : 

The  Bequests  in  question  are  gifts  of  Annuities,  and 
not  of  the  Income  of  a  Sum  of  Stock.  The  Testator 
looked  only  to  a  mode  of  securing  the  Annuities ;  and, 
at  the  time,  no  better  mode  suggested  Itself  to  him,  than 
the  purchase  of  a  Sum  of  Navy  5/.  per  Cents.  He 
intended  that  Sum  to  be  a,  fund  of  security,  and  not  of 
payment.  Can  it  be  contended  that  the  Testator  in- 
tended to  make  it  imperative,  on  his  Widow  and 
Daughter,  to  be  content  with  the  Income  of  the  Stock, 
although  it  might  be  reduced  to  one-half  of  its  original 
amount?  As  to  the  first  Annuity,  no  doubt  can  be 
entertained  that  the  Plaintiffs  are  entitled  to  what  they 
ask.    May  v.  Bennett  (a).    In  that  Case  the  Testator 

(a)  1  Russ.  370. 
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left  it  to  th6  Execatore  to  provide  the  Stock.     Here  he  1830. 

had  himself  potnteid  out  the  Sto6k«  But  if  he  had  given 
the  Executors  a  discretion  as  to  the  Stock  to  be  pro- 
Tided,  the  principle  would  not  be  altered.  Davies  v*  RoaiiKLL 
Wattier  (ft).  Where  a  discretion  Is  given,  and  it  is 
exercised^  it  is  just  the'  same  as  if  the  Testator  had 
exercised  it ;  therefore  May  v.  Bennett  is  precisely  in 
point.  The  Residue  is  very  large ;  and,  therefore,  the 
Testator  could  not  be  darmed  at  the  deficiency  being 
supplied  out  of  the  Residue.  That  will  aid  the  Court  in 
coming  to  a  conclusion  as  to  what  was  the  probable 
intention  of  the  Testator.  The  3,000  i  is  equally  a 
general  Legacy  as  the  2,000  /.  The  Testator  has  used 
words  which  sho^  that  he  intended  it  to  be  a  Gift  of 
Money ;  for  he  bas  used  the  word  **  Sterliog,**  The 
Stock  is  menfioned  #ith  a  view,  merely,  of  securing  the 
Oift;  and  the  Annuity  is  mentioned  as  a  Sum  of 
Money.  There  must  be  yearly  Sums  of  the  specified 
amounts,  not  only  at  the  death  of  the  Testator,,  but  at 
two  other  periods,  namely,  the  death  of  the  Widow 
and  the  death  of  the  Daughter.  The  Executors,  were 
bound  to  invest' a  Sum  sufficient,  at  all  tiiiies  during  the 
existence  of  the  Annuities,  to  produce  the  yearly  Sums 
of  3,606  /.  and  3,006  h  The  Five  per  Cents,  were^  at  all 
times  liable  to  be  reduced.  If  the  Testator  had  in-! 
tended  that  the  Children  eiiould  take  the  Stock,  he 
would  have  given'  it  to  theioi :  but  he  gives  to  them  the 
yearly  Sums.  In  disposing  of  the  Residue,  the  Testator 
gives  it  **  subject  to  the  payment  of  the  Legacies  above 
bequeathed.''  Now  he  had  given  no  Legacies  except 
the  Annuities  and  the  Legacy  to  Raika.  If  he  intended 

(^)  1  Sim.  &  Stu.  463- 
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the  Navy  Five  per  Cents,  to  be  8et  apart,  why  did  he 
give  the  Residue  subject  to  the  Ijegacies  ?    He  does  not 
KSND4LL       gj^y  ^^^  |.|jg  Residue,  after  Setting  apart  the  Stock, 

P      *  shall  go  to  his  Son ;  but  that  it  shall  go  to  him,  subject 

to  the  Legacies.  The  Annuities  are  charged  on  the 
Residue,  after  the  Investment  of  a  sufficient  Sum  of 
Stock. 

The  Vice-Chancbllor^  without  hearing  Mr. 
Knight,  Mr.  Roupell,  and  Mr.  Swanston,  who 
appeared  for  the  Defendant  Jesse  Watts  Russell, 
the  Residuary  Legatee,  delivered  Judgment  as 
follows : 

The  Testator,  f^r  having  given  the  yearly  Sum  of 
a,o6o  /.,  to  his  Wife  and  Daughter  during  their  joint 
lives,  and  to  the  survivor  of  them,  during  her  life,  gives, 
to  the  Trustees,  the  yearly  Sum  of  3,000  /.  to  issue  and 
arise  out  of  the  Dividends  of  a  sufficient  quantity  of 
Stock  in  the  Navy  Five  per  Cent.  Annuities,  to  be  ap- 
propriated and  invested,  in  their  names,  for  that  pur- 
pose: so  that,  in  the.  very  Gift  of  the  3,000/.,  in  the 
shape  of  an  Annual  Sum,  notice  is  taken  that  it  is  to 
arise  from  the  Dividends  of  a  sufficient  quantity  of 
Stock,  in  the  Five  per  Cents.,  to  be  appropriated  and 
invested  in  the  names  of  the  Trustees.    The  Testator 
then  declares  the  Trust    for  the  separate  use  of  his 
Daughter,  and  that  her  receipts  shall  be  sufficient  dis- 
charges for  the  Income  of  the  said  Estates  and  the 
Dividends  of  the  said  Trust  Stock :  and,  therefore,  the 
Testator  refers,  to  the  3,000/.,  as   arising  fix>m  -the 
Dividends  of  the  Trust   Stock.    He  then   proceeds: 
**  And  in  case  my  said  Daughter  shall  die,  without 
leaving  any  Child,  or,  if  leaving  one  or  more  Child  or 
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Children,  he,  «he  or  they,  being  a  Son  or  Sous^  shall         1830. 

die  under  the  age  of  21  years,  or,  being  a  Daughter  or 

Daughters,  shall  die  under  that  age,  without  haying 

been  married,  then,  as  to  all  such  Freehold  and  Copy-      Russell. 

hold  Estates  and  Premises,  and  the  said  principal  Stock, 

&c.''    It  appears  to  me  that  the  only  construction  that 

can  be  put  upon  this  part  of  the  Will*  is  that  it  is  a 

Gift  of  so  much  Navy  Five  per  Cents,  as  will  produce 

an  Income  of  3^000  /.  a  year. 

The  Testator  then  goes  on  to  give  his  Household 
Goods  and  Furniture,  8cc.  in  Trust  for  his  Wife  and 
Daughter,  and  the  Children  of  his  Daughter :  **  in  the 
same  manner  as  the  yearly  Sum  of  3,000/.,  and  the 
Stock  whereout  the  same  is  to  issue  as  aforesaid, 
are  above  given  to  them."  Now  the  Testator  had 
previously  given  an  Annuity  of  3,000  /. :  and  he  has 
directed  his  Trustees  and  Executors  to  appropriate  and 
invest,  in  their  names,  such  a  quantity  of  Stock,  in  the 
Navy  Five  per  Cents,  as  should  be  fully  sufficient  to 
produce  and  answer  the  payment  of  the  yearly  Sums  of 
2^000  /.  and  3*000  L  by  him  before  given.  It  appears  to 
me  that  that  is  a  direct  Trust,  created  by  the  Testator* 
that  there  should  be  a  Fund  immediately  separated  from 
his  Estate,  sufficient  to  produce  the  two  yearly  Sums  of 
2,000  /.  and  3,000  /.,  or,  in  other  words,  100,000  /.  I  caiv- 
not  suppose  that  the  Testator  meant  to  give  the  2,000  /. 
in  a  manner  less  liable  to  reduction  than  the  3,000  /•  It 
is  quite  idle  to  imagine  that  he  intended  the  two  Sums 
to  be  placed  on  a  different  footing. 

It  is  true  that  the  words  by  which  the  2»ooo  /•  is 
given,  do  not  so  specifically  direct  that  it  shall  issue  out 
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of  the  Dividends  of  a  Sum  of  Stocki  as  the  words  do,  by 
which  the  3,000  /.  is  given.  But  the  Testator  afterwards 
says :  *^  I  give,  the  said  yearly  Sum,  to  my  Trustees  and 
Executors,  upon  the  same  Trusts  as  are  hereinafter 
declared,  concerning  the  yearly  Sum  of  3,000  /.,  here- 
after bequeathed  to  my  said  Daughter."  So  that  he  has, 
by  reference  to  the  3,000/.,  made  that  which  is  to  pro- 
duce the  «,ooo  L  subject  to  thd  same  Trusts :  and,  as 
the  3,000  /.  is  to  take  effect  by  a  severance,  from  his 
Estate,  at  his  death,  how  could  his  Will  be  executed  but 
by  severing  100,000/.  so  as  to  pay  the  5,000  /•  a  year. 
No  man  can  look  at  this  Will  without  seeing  that  the 
expressions  in  it,  are  those  of  a  Lawyer  used  to  clothe  the 
intention  of  a  Testator. 


The  question  then  is  whether  this  Case  is  affected  by 
any  of  the  Cases  that  have  been  cited.  The  first  Case 
is  Davies  v.  Wattier.  It  is  clear  that  the  Annuity  there 
given,  was  a  charge  upon  the  whole  Personal  Estate. 
For  the  Testator  gave  the  Annuity  to  be  paid  by  his 
Executors  out  of  his  Personal  Estate  not  specifically 
bequeathed ;  and  gave,  to  them,  z)l  his  Personal  Estate 
not  specifically  bequeathed,  in  Trust  to  sell>  and  to 
invest  the  produce  in  the  Public  Funds,  and,  out  of  the 
Dividends,  to  pay  the  Annuity.  No  particular  Stock 
was  directed  to  be  selected.  The  Petition,  in  that 
Case,  was  presented  to  carry  into  effect  the  clear  inten- 
tion of  the  Testator :  and  the  Vice-chancellor  says  that 
the  appropriation  of  the  4^000  /.,  Five  per  Cents.,  was 
not  the  act  of  the  Petitioner,  but  was  the  act  of  the 
Court;  and  that,  as  the  Annuity  was  a  charge  upon  the 
whole  of  the  Residue,  the  Petitioner  was  entitled  to 
have  the  deficiency  which  had  been  occasioned  by  the 
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QonyecsiQn.of,tbe  Stopk^  supplied  oiut  oCtbQ  oUier  funds 
in  the  Cause. 

In  May  y.. Bennett,  the Te3Ui,to];  gave,;  to  his. Execu- 
tors, all  his  Property,. Real  and.P^rsp.aal,  in  Trust,  after 
all  his  Debts  were  discharged,  to,  lay  out^  in  what 
Government  Security  they  pleased,  as  much  Money, 
arising  from  his  Estate,  as  would  produce  the  Annual 
Interest  of  54/.  12«.  per  year,  for  the  sole  use  of  his 
Wife«  The  Executors^  in  order  to  provide  for  tliis 
Bequest,  invested,  a  portion  of  the  Testator's  Estate,  in 
Navy  Five  per  Cents.  Now  one  observation  that  may 
be  made  upon  that  Case,  is  that  that  was  not  such  an 
execution  of  the  Trust  as  this  Court  would  have 
directed ;  for  this  Court  would  not  have  permitted  the 
appropriation  to  be  piade,  in  N^vy  Five  per  Cents. 
Therefore  the  Trust,  as  it  was  executed,  was  bene- 
ficial, not  to  the  Annuitant,  but  to  the  Residuary 
Legatee.  In  that  Case  too,  there  was  no  direction 
that  the  Annuity  should  be  paid  out  of  any  particular 
Stock. 
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Neither  of  these  Cases  is  at  all  similar  to  the  present 
Case.  Here  there  was,  in  fact,  such  an  appropriation 
as  the  Court  would  have  directed  if  a  Bill  had  been  filed 
immediately  after  the  Testator's  death.  If  the  Five  per 
Cents,  had  been  reduced  at  the  death  of  the  Testator,  the 
Court  would  have  directed  a  sufficient  Sum  of  Three 
per  Cents,  to  be  invested  to  answer  the  payments  of  the 
two  yearly  Sums.  But  the  reduction  did  not  take 
place  until  two  years  after  the  Testator's  death ;  and,  as 
he  has  pointed  out  the  particular  mode  of  appropriation 
to  answer  these  Annuities,  he  meant  Uiat  when  the 
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appropriation  should  be  made^  bis  Son  dioidd  have  the 
Residae  of  his  Eatate. 

Nothing  tfims  upon  the  words :  "  Subject  to  the  pay- 
ment of  the  LegacioB  above  bequeathed." 


END  OF    PART   III« 
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In  re  EAU  BRINK  DRAINAGE.  5th  April. 

By  a  Local  Act  of  the  36*  Geo.  3,  (c  77)  intittiled  l    ^^^J^/^.  ^'^ 

*'  An  Act  for  ImproTing  the  Drainage  of  1^  Middle  

and  South  Levels,  part  of  the  Great  Level  of  the  Pens,  ^  *  Drainage 
called  Bedford  Level,  and  the  Low  Lands  adjoining  or  missioners  were 
near  to  the  said  Levels ;  as  also  the  Lands  adjoining  or  empowered, 
near  to  the  River  Ouze,  in  the  County  of  Norfolk,  dranH  fo5^ie7u",i^ 
hig  through  the  same  to  Sea  by  the  Harbour  of  Kitt^B  of  the  Act,  to 

Lunn  in  the  said  County;  and  for  altering  and  ii»4  Purchase,  and 

.        .  ^^  to  make  satisfac- 

proving  the  Navigation  of  the  said  River  Otite  from  dr  ^^^^  ^q^,  Damage 

near  a*  place  called  Eau  Brink,  in   the  Parish   of  done  to  Lands, 
Wiggenhall  Si.  Mary,  in  the  said  County,  to  the  said  ^^tm^^e^^^^ 
Harbour  of  Kmg^s  Lynn;  and  fbr  improving  and  pre^  to  treat,  then  to 
serving  the  Navigation  of  the  severed  Rivers  communis  ^PP'y  ^  ^^^ 
eating  with  the  said  Rrver.  Ouxe/'  the  Commissioners  issuetheir  War* 
for  Dndnage,  appointed  under  the  Act,  were  empowered  rant  to  the  She- 
(6  ^iHcbase  and  make  Satisfaction  and  Recompence  for  "  jurv  toaace^^ 

tain  the  Amount 
of  the  Purchase-moDey  or  Satisfection.  By  a  subsequent  Section,  if  the 
Landowners  and  the  Commissioners  could  not  agree  as  to  the  Compen- 
sation for  Damages  done  by  the  Commissioners,  the  same  were  to  be 
ascertained  by  a  Jury  to  be  trnpamneUed  as  aforesaid  i  Held  that,  in  that 
Case,  the  Owners  of  tbe  Lauds  Damaged,  and  not  the  Commissioners, 
were  to  apply  to  the  Magistrates. 
Vol.  in.  H  H 
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1830.         any  Lands,  Tenements,  or  Hereditaments,  which  they 
'  should  think  necessary  to  be  cut,  dug,  removed,  or 

*^  ^         otherwise  made  use  of,  for  the  purposes  of  the* Act,  aad 
for  all  Damages  to  be  done  or  occasioned  in  or  by  the 
Execution  of  any  of  the  Powers  thereby  given ;  and  all 
Bodies  Politic,  Corporate,  or  Collegiate,  &c.,  were  em- 
powered to  contract  for,  sell,  and  convey,  to  the  said 
Commissioners  for  Drainage,  any  Lands,  Tenements,  or 
Hereditaments,  for  the  purposes  aforesaid ;  or  to  agree, 
with  the  Commissioners,  for  any  Recompense  to  be  made 
for  Damages  which  might  be  done,  to  any  such  Lands, 
Tenements,  or  Hereditaments,  by  the  execution  of  any 
of  the  Powers  of  the  Act ;  but,  if  any  such  Body  Pdi- 
tic  or  Corporate,  or  any  other  Perpon  or  Pemona  inr 
terested  in  such  Lands,  Tenements,  or  Hereditan^t% 
should,  for.  the  space  of  Thirty  Days  after  noti^^  i« 
writing  ^given  to  them,  neglect  or  refuse  to  treat,  or  to 
accept  such  Satisfaction  as  should  be  offered  by  the 
Commissioners,  or,  by  reason  of  absence  should  be  pie- 
vented  from  treating  with  them,  then,  tbe  Commis- 
sioners were   empowered    to  apply  to  two  p|r  xoore 
Justices  of  the  Peace  for  the  County  in  which  such 
Lands  might  lie,  aqd  the  said  Justices  were  thereby 
authorized  and  required  to  issue  out  their.Warraat  or 
Wantols,  under  their  Hands  and  Seals,  if)  the  Sheriff 
of  the  said  County,  commanding  him  to  iqapaopel, 
sununon,  and  return  a  Jury, .  and  ,the  Sheriff  was  thereby 
required  to  impannel  sunuaon  and  return  Twenty-fbut 
Men,  qualified,  according  to  the  La^s  of  the  Realise  to 
serve  on  Juries  in  the  Trials  of  Issues  at  Law,  to  appear 
before  the  said  Justices  at  such  time  and  place  as  in 
such  Warrant  or  Warrants  should  be  appointed ;  and 
the  said  Justices  were  thereby  empowered,  out  of  the 
Persons  so  impannelled,   summoned  and  returned,  to 
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swear  TweLw^  who  ^houM  be  a  Jory  tp  inquire  touch- 
iog'tbematterB  in  queBtioo ;  and  the  said  Justices  were 
also  empowered,  :by  Warrant  or  Warrants  under  their  ^^  ^^ 

Hands  ttid  Seab,  to  summon  before  them  all  such  ^j^^^^^ 
Persons  as  should  be  thought  necessary  to  be  examined 
as  Witnesses  touching  the  matters  in  question,  as  well 
upon  the  application  of  the  Parties  interested,  as  other- 
wise, and.  also  to  examine  such  Witnesses  upon  oath ; 
and  the  Jury,  so  sworn  as  aforesaid,  was  directed  to 
inquire  of,  assess,  or  ascertain,  the  Sum  or  Sums  of 
Money  to  be  paid  for  the  purchase  of  such  Lands^ 
Tenements,  or  Hereditaments,  and  also  the  recompenae 
to  be  made  for  the  Damages  so  sustained,  or  to  be  susr 
tained  as*  aforesaid,  and  to  settle  and  ascertain  in  what 
proportions  the  Sum  or  Sums  so  assessed  should  be 
paid  to  the  several  Persons  respectively  interested  in  the 
same;  and  the,  said  Justices  were  directed  to  give 
Judgmeqt  for  such  Purchase-monies,  or  Recompense,  so. 
assessed  by  the  Jury ;  which  Verdict,  and  the  Judgment 
thereupon  pronounced  by  the  Jufstices,  was  to  be  binding 
apd  conclusive  upon  all  Parties  interested.— rSect.  40* 

.And  it  was  thereby  Enacted  that,  after  payment  or 
legal  tender  of  the  Sum  or  Sums  of  Money  so  agreed. 
Qr>  eontmcted  for,  for  the  .  purchase  of  any  Lands;^ 
Tenements^  or  Hereditaments,  or  assessed  foi  Damages 
as  aforesaid,  to  the  Pi^y  or  Parties  interested,  the  Com* 
missionerd  and  9II  Persons  authorized  by  them,  should 
have  full  power  to  enter  upon  the  Lands,  Tenements,  or 
Hereditaments  in  respect  whereof  such  Monies  were  so 
agreed  for,  or  by  Verdict  assessed  as  aforesaid,  and  to 
make  use  of  such  Lands,  Tenements  and  Hereditaments, 
fi>r  the  purpQiies  of  the  Act. — Sect.  43. 
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1 830;  And  it  was  ferfher  Enacted  that,  if  any  Person  or  Per* 

*       ^ '     sons.  Bodies  Politic,  Corporate,  or  Collegiate,  at  any 

In  re         time  after  the  Commissioners,  or  any  Person  or  Persons 
£av  Baxiric    employed  or  authorized  by  them,  should  have  b^un  to 
'     cany  the  Act  into  execution,  should  happen  to  sustain 
any  damage  or  injury  in  his,  her,  or  their  Lands,  Tene^ 
ments,  or  Hereditaments,  by  or  in  consequence  of  any 
act  or  acts  of  the  Commissioners,  or  their  Agents, 
Workmen,  or  Servants,  for  which  such  Person  or  Pier* 
sons.  Bodies  Politic,  Corporate,  or  Collegiate,  should 
have  had  no  Recompense  or  Satisfaction,  or  for  which 
no  Kecompense  or  Satisfaction  was  thereby  otherwise 
provided,  then,  if  the  Commissioners^  or  their  Agent  or 
Agents,  and  the  Party  or  Parties  by  whom  such  Damages 
should  be  sustained,  should  not  agree  touchbg  such 
Damages,  the  said  Damages  should  be  ascertained  and. 
settied,  by  a  Jury,  to  be  trnpanmiied  and  ttiumed  a$ 
qforesaidf  who  should  give  Judgment  for  the  Party  or 
Parties  aggrieved,  and  record  the  same  respectivdy,  in 
the  same  manner  and  form  as  the  Damages  and  Re- 
compense were  thereby  appointed  to  be  assessed  and 
adjudged  for   any  Lands,  Tenements,  and  Heredita- 
ments which  should  anyways  be  made  use  of,  cuior 
damaged,  in  the  execution  of  any  of  the  Powers  Of  the 
Act ;  and,  in  case  the  Commissioners,  or  their  Agent  or 
Agents  should  not, being  thereunto  required,  make  such 
Satisfaction  or  Recompense  for  such  Damages  as  should' 
be  so  assessed  and  settied  as  aforesaid,  within  twenty 
days  after  such  request  made  as  aforesaid,  it  $houId  be 
lliwfol  for  the  Person  or  Persons  aggrieved,  to  apply  to 
the  Justices  of  the  Peace  before  whom  the  said  Damages  * 
were  assessed,  who,  upon  proof  made  to  them,  upon 
oath,  of  nonpa3nnent  of  such  Satisfaction  and  Recom- 
pense, should  appoint  one  or  more  Person  or  Persons  to 
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receive  the  Rates  and  Tolls  therein  directed  to  be 
raised  and  paid  to  the  said  Commissioners^  and  there- 
out to  pay  all  such  Damages  so  assessed  and  settled  ^ 
as  aforesaid :  and  it  was  thereby  directed  that  the  ^ 
Money  to  be  received  fay  such  Receiver  or  Receivers 
should  be  received  to  the  use  of  such  Person  or  Persons 
receiving  damage  as  aforesaid,  in  order  and  course  suc- 
cessively as  such  determinations  should  be  in  priority  of 
tnne*— 'Sect*  46* 

■ 

r 

And  the  Commissioners  were  directed,  from  time  to 
time,  out  of  the  Monies  which  should  come  to  their 
J^ds,  by  virtue  of  the  Act,  to  make  full  recompense 
and  satisfSiction  for  all  Damages  which  should  be  sua-* 
tained  by  any  Person  or  Persons  whomsoever,  by  reason 
or  means,  or  in  consequence  of  any  breach  or  breaches 
which  might  thereafter  happen  or  be  made  in  the  Banks 
adjoining  the  then  intended  New  River  or  Cut,  or  any 
part  thereof,  or  by  reason  or  means,  or  in  consequence  of 
such  Banks  or  any  part  thereof,  being  undermined  by 
the  Water  of  the  said  New  River  or  Cut,  such  recom* 
pense  or  satisfaction  respectively  to  be  ascertained,  in 
case  of  any  difference  about  the  same,  and  to  be  reco* 
vered  in  such  and  the  saoie  manner  as  the  recompense 
for  any  other  Damages  was  thereinbefore  directed  to  be 
ascertained  and  recovered. — Sect,  48. 

And  it  was  thereby  further  Enacted,  that  no  Order 
or  other  Proceeding  to  be  made  or  had  by  or  bef<»re  any 
Justice  of  the  Peace,  or  to  be  otherwise  made  or  had  in 
pursuance  of  the  Act,  should  be  quashed  or  vacated  for 
WjaAt  of  form  pnly,  or  be  removed,  by  (kriiorari,  into 
9ny  of  the  Courts  of  Record  at  WMmitultr.Seci.  log. 

H  H  3 
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Jame$  Royle  and  Jarman  Patrick,  conceiving  thsd  the 
Banks  on  their  Lands,  adjoining  the  River  Cktse,  in 

^^J^ Norfolk,  had  been  injured,  or  become  more  expensive  to 

maintain  and  repair,  in  consequence  of  the  increased 
rapidity  of  the  River,  caused  by  a  Cut  made  by  the 
Commissioners  under  the  Act,  (but  which  ;the  ComuHs* 
sioners  denied  to  be  the  case,  and  therefore  had  refused 
to  make  the  Parties  any  Compensation  for  such  alleged 
Injury),  applied  to  two  of  the  Justices  of  the  Peace  for 
the  County  of  Norfolk  to  issue  their  Warrant  to  .the 
Sheriff  to  summon  a  Jury  to  ascertain  the  Compensation 
that  they  were  entitled  to,  in  respect  of  the  alleged 
Damage,  having  first  given  notice  of  their  intention  to 
make  the  Application,  to  the  Clerk  to  the  Comibia* 
sioners.  The  Justices  issued  their  Warrant  accordingly, 
and  a  Jury  was  summoned  by  the  Sheriff. 

On  the  1st  of  April  1830,  the  Commissioners  obtained 
a  Writ  of  Prohibition  from  this  Court,  to  restrain  the 
Justices  and  the  Parties  from  proceeding  in  the  Inquiry 
and  Assessment  of  Damages,  on  the  ground  that  the 
Parties  had  not  previously  requested  either  the  Commis* 
sioners  or  their  Clerk  to  apply  to  the  Justices  to  issue 
fheir  Warrant  to  summon  a  Jury. 

» 

A  Motion  was  now  made  on  behalf  of  Messrs.  Roj^^ 
and  Patrick,  to  quash  the  Writ  of  Prohibition. 

Mr.  Pepys  and  Mr.  Stoann  in  support  of  the  Motion : 

The  Parties  for  whom  we  appear  conceive  that  they 
have  sustained  damage  by  the  Works  carried  on  under 
the  Act,  and  are  seeking  such  redress  as  the  Act  of  Par- 
liament gives  them.   The  remedy  that  we  claim  is  given 
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to  US  by  the  4gth  Section.    Nothing  can  be  more  clear  iB^o^ 

than  that  the  Act  did  not  intend  to  leave  it,  to  the  dis-     *        *       ^ 

cretion  of  the  Party  who  should  cause  the  injury,  whe-  ^^  ^^ 

ther  the  Party  injured  shonld  have  a  remedy  or  not  **»i*« 

The  Party  who  is  aggrieved  is  the  peraon  who  is  to  apply 

to  the  .Magistrates.    It  could  not  be  the  meaning  of  the 

Legislature  that  this  Party  aggrieved  by  the  Commis^ 

sioners  should  request  them  to  apply  to  the  Magistrates 

to  issue  their  Warrant  to  the  Sheriff.    The  40th  Section 

merely  prescribes  the  remedy  which  the  Commissioners 

are  to  adopt  in  case  a  Party  refuaesto  agree  with  them 

.either  for  the  sale  of  Lands  required  for  the  purposes 

of*  the  Act,  or  as  to  the  Gon^pensatton  to  be  made  fer 

Damage  done  in  the  exeQuti<m  of  the  Powers  ;of  the  Act 

The  45th  Section  pnovides  a  similar  mode  of  obtaining 

redress,  in  the  case  of  an  individual.    The  Jury,  in  both 

cases,  is  to  be  summoned  iii  the  same  manner.   The  refer'^ 

ence,  in  the  45th  Section,  to  the  4oih  Sectioa  of  the  Act, 

relates  lo  the  mode  of  suomioning  the  Jury,.and.notto 

the  mode  of  applying  to  the  Justices  to  summon  them. 

By  the  43d  Section  the  Commissioners  are  to  pay  the 

Compensation  before  they  ent^  upon  the  Lands#   If  the 

Party  refuse  to  accept  it,  the  Commissioners  are  to.apply 

to  the  Magistrates,  and  they  are  directed  to  issue  their 

Wanrant  to  the  Shmff.    By  the  48th  Section  a  similar 

r^edy  is  pnto  into  the  hands  of  the  Party  aggrieved. 

:AiKni.  (o). 

Mr.  Knight  and  Mr.  Rolfe  for  the  Commissioners^ 
in  support  of  the  Prohibition : 

. ,  The*  C$uie  referred  to  has  been  over-ruled.  The  Writ 
of  Prohibition  issues  ex  debito  Justitia,  and  the  granting 
of  it  is  not  discretionary* 

(a)  1  P.AY.  476- 

H  H  4 
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.  i83o«  'Fbe  trae  constructioa  of  the  Act  is  that,  in  all  eases, 

'  the  Jmy  shall  be  summoned  on  the  implication  of  the 

/a  re         Commissionecs.    By  the  45th  Section,  the  Jury  axe  to 

it^M^T^I^J    .be  impanneUed  and  returned  as  aforesaid,  that  is,  upon 

the  Warrant  of  the  Justices  being  issued  upon  the  ap- 
plicatioa  of  the  Oommissiooers. '  The  45th  Section 
•applies  to  those  Cases  only  for  which  no  vecoinpense  is 
otherwise  provided  by  the  Act. 

•  •      • 

Besides,  we  deny  that  any  Damage  has  been  sustainod 
in  ooosequence  of  the  acts  of  the  Ciommissioiieis,  and 
iki  Juiy  have  no  power  to  determine  the  question  of 
Damage  of  <nb  Damage,  but  merefy.  to  asbeas  the 
.aaiount  of  admitled.  Damage,  and  the  Juaticea  ase  to 
give  Judgment  ferthe  Party  er  Parties  aggrieved. 

{The  Vice-Chancdt$r %-^Thm  there  most  be  fintan 
Jasue  to  try  whether  there  has  been  any  Damage 
subtained,  and  tiien  an  appiicatioo  to  the  Commia- 
.sioners  to  af^ly  to  the  Magistraites ;  and,  if  they  re* 
fuse^.then  a  Af (SfuiamiM  must  be  obtained,  and  anotiier 
Jiny  most  be  summoned  to  assess  the  aaM>nnt  of  tbs 
Damage.] 

/ 

V 

A  SheiiffVJufy,  upon  a  Writ  of  Inquity,  can  ascer- 

.tain  the  amoant  oidy  ef  the  Damaga.  :  1%m>b  a^  Qpfdi- 

cation  for  a  Mandamus  it  is  not  at  all  unusual  to.diidct 

two  Issues  :  1  st,  whether  any  Damage  has  been  done ; 

*ahd,  2dly,  quantum  damnificatus. 

«  .    t 
•       t                                         »  « 

The  Damage  complained  of  is  not  within  the  Act;  for 
it  has  not  been  done  by  the  ComtnissioiierB  in mahiiig 
the  Cut ;  and,  consequentiyi  the  Justices  and  Jury  ^hvre 
no  Jurisdiction  in  this  Case.  >  /Th^e  is  no  provision  in 


CABB8   IN  CHANCERY.  443 

the  Act  far  tlie  Payment  of  the  Costs  of  the  Commie*          183Q. 
sioneEs;  and,  tketefore,  there  would  be  great  injustice  in     ' 
allowing  a  Person,  whether  he  was  really  damaged  or  ^*  ^ 

not^  to  apply  to  the  Magistrates.  The  question  is  of  too  ^^^  ,^^^^ 
much  importance  to  be  left  to  two  Justices  of  the  Peace 
and  a  Jury  finally  to  decide.  There  are  not  less  than 
300,000  Acres  of  Land  within  this  Drainage;  and  two 
Proprietors  alone  claim  Damages  to  the  amount  of 
lOfOoo  /• :  if  they  are  right,  the  whole  amount  that  may 
be  claimed  will  exceed  one  million. 


DaAHTAOCV 


Mr.  Pepyz,  in  Reply :  .  > 

As  no  Proceedings  under  the  Act  can  be  moTe^  by 
Ctrtiormi  to  any  of  the  Courts  of  Record,  it  is  evident 
that  the  Legislature  intended  that,  however  great  the 
Damage  might  be,  it  should  be  decided  by  the  Tribunal 
psovided  by  the  Act.  Every  injury  is  to  be  compeur 
sated  under  ih^  45th  Section.  The  40th  Section  ena- 
bles the  Commissioners  to  take  such  measures  as  should 
be  necessary  previously  to  commencing  their  Works. 
The  Commissioners  are  not  authorized  by  the  43d  Sec- 
tion to  enter  on*  the  Lands,  until  everything  thei  is^  re- 
quired by  the  40th  Section  has  been  done.- 

£The  Vice  CkanceUar: — -It  b  clear  that  your  Case. is 
not  within  the  40tk  Section.  Was  it  ever  known  that 
an  Issue  was  directed  upon  that  Section,  to  try  who- 
tl^eit  the  jP^ti^  agifed  or  not  ? J 

It  is  jadwjtt^  th^  puic^anks  hs^el^m  injure^; 
and  therefore  there  can  be  no  question  if hetber  thfxe 
has  b^en  any  Damage  or  not  The  only  question  ip, 
whether  the  45th  Section  does  not  give  ibe  repyedy  to 
the  Party  aggrieved,  as  the  40th  Section  does  to  the 
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Commissioners.  Ih^  Person  e^eekihg  Compensation  is 
111  ways  to  be  the  Party  who  is  to  put  the  maclnnery  in 

R      B  tiftf     motion  by  which  the  Compensation  is  to  be  estimated. 

DftAixAOB.     '^^^  45*^  Section  would  be  useless  if  it  applied  to  those 

Cases  only  in  which  the  Commissioners  admitted  the 
Damage.  If  the  40th  Section  had  been  divided  into 
two«  as  it  ought  to  have  been,  we  should  not  have  been 
embarrassed  with  that  part  of  it  with  which  the  45th 
Section  has  nothing  to  do. 

The  Counsel,  in  reply  to  a  question  asked  by  the  Vice- 
Chancellor,  said  that  they  had  not  looked  into  any  of  the 
other  Acts  of  Parliament  relating  to  the  Eau  Brink 
Dramage. 

i  ..'       The  VicB-CaANCELioR  :  ^ 

'  If  I  am  to' decide  tihis  question  merely  upon  the  3Stli 
Geo.  3,  c.  77;  without  having  regard  to  any  of  the  sab- 
'sequent  Acts  of  Parliament  relating  to  thi^  BrainagCi  I 
think  that  this  Prohibition  cannot  stand* 

*0n  looking  at  the  whole  of  t^is  Act,  it  evidently 
appears  to  have  been  l]ie  intention  of^  the  Legislature 
that  questions  similar  to  the  one  now  before  me  should 
be  dedded^'oh  tlie  spot,  bya  Eocal'Jtity,  and  ^tit  the 
'ReU^f  shonld  be  of  a  dtimmaiy  kind.  '    ^ 


I  * 


The  Parties  against  ^whom  tbis  Prohibition  -has  iriined 
are  not  within  the  40th  Section  of  the  Act.  In  the 
pred^t!  Ciase  the  Parties  xAmxi  (l^ompensation  in  respect 
tt  Damage  donef ;  and,  as'  no  satisfaction  has  ev^r  been 
tittidered'  to  thein,  they  cannot  be  conisidered  as  Petftona 
who  havfe  reused  to  tireat.  '  *  ' 


.  i       i.'>.««  -  ,  J )   I  \ 
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The  queslkm  then  is,  whether  these  Parties  cpme         1830. 
within  the  46th  Section  of  the  Act.    Now  it  was  Mid     ' 
that  no  Person  could  daim  the .  benefit  of  ihat  Si^(a!m     ^^  ^J^    . 
vntil  it 'had  been  ascertained  that  some  Damage;  had     dhaimios. 
.been  sustainedv    This  seems  to  be  a  Tery  forced  con? 
strtbction  of  the  Act,  for  no  provision  is  made  for  detw 
mning  that  question*    It  is/ therefore,  raasonaUe  to 
infer  that  the  Act  is  speaking  of  Persons  who  atkgt  that 
.they  have  sustained  Damage. 


1 . 


Next,  it  was  savi  that  no  Jury  could'  be  sammoned 
except  upon  the  application  of  the  Commissioners. 
Tbis  ap{M$i^s  to  be  quite  contrary  to  the  object  of  the 
Actt^^wt^ich  was  to  ptovide  a  speedy  remedy  in  tbe.Cascfti 
therein  described ;  .for,  if  the  CoiQimis8ioi:^firs  wcdb  to 
refuse  to  apply  to  the  Justices  of  the  Peace,  the  Party 
saeking /.r^dr^s  wQu}d  bQ  driven  to  apply  to  the  Court 
of  K^'s  Bencb  ifpr  $t  MfifHii^mus  against  them. 

,.;In  support  of. this  part  of  the  A?8n«ientj  the .  wQid.9 
^^;to  be.impai^ielled  and  retu^ied  as.  afoi^said/':  were 
relied  upon ;  and  it  was  contended  that  those  .Yfords:  re- 

ft 

ferred  to  that  mode  of  summoning  a  Jury  which  was 
pointed  out  by  the'  40th  Section ;  and,  consequently,  that 
the  Jury,  which  was  to  be  summoned  in  the  Casefr.pro* 
vided  for  by  the  45th  Section,  could  be  summoned  only 
in  consequence  of  an  application  made,  by  the  Commis- 
sioners, to  the  Justices  of  the  Peace,  to  issue  their  War- 
rant, to  the  Sheriff,  commanding  him  to  return  a  Jury. 
Now  what  has  the  40th  Section  provided  ?  It  has  pro* 
vided,  8cc. — [His  Honor  here  stated  the  substance  of 
the  40th  Section.] — ^The  spirit  of  the  40th  Section  is^ 
that  the  Parties  who  ought  to  act,  and  cannot^  may 
apply  to  the  Magistrates,  in  order  tha(.  a  Jury  may  be 
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7ai  AprfL  SUNDERLAND  v.  NEWtON. 

iMdbrtfaiirf  gy  ^  Indctttare   of*  tlie  istk  of  May   i8i«,  the 

IUOmm.  PlamtifiB  demised,  to  C.  T.  ChtK  a  Messuage  in  the 


Parish  of  Batley,  ia  the  Coanty  of  xof^i  and  all  Out* 
MUlsi^ ^eam  ^^™^  ^^  Buildings,  and  eevehd  Closes  itf  Land, 
Bi^iie  Cove-      thereunto  belonging,  and  also  all  a  Mill  or  F^u^toiy, 

aanted  toRepsir,  gituate  near  to  the  said  Messuage,  together  with  the 

rsssonsbie  wear 

and  tear  ex-        Steam  Eng^e,  Boilers,  and  attached  Gearing  thereto: 

cepted.  During  To  hold  the  same  for  one  year,  and  thenceforth^  from 

added  both  to       ^^^  ^  1^^»  determinable  on  Six  Calendar  Months' 

the  hdgth  and     notice,  subject  to  the  yeariy  Rents  (herein  reserved ; 

extent  of  die       ^j  (^^  corenanted,  with  the  FlaiHtHfs,  that  he, 

Millp  and  le* 

moved  all  tlie      ^^  Executors,  Administrators  or  Assigns  would,  during 

WoAi  of  the  the  continuance  of  the  Demise,  keep  in  good  Repair  &e 
£%1^^  Messuage  and  MiU,^d  all  the  Windows,  Wainsootting, 
Fly-wheel  Sluift,  Boors,  Locks  and  other  things  theteto  belonging,  and  afl 
!£<£^^  to  U^  the  Walls,  Gates,  Mounds,  Hedges,  and  Fences  of  and 
a  new  Engine  belonging  to  the  demised  Pranises,  and,  also,  the 
of  greater  power.  Steam  Engine,  with  the  Boilers  and  attached  fleering 
srantMi  to  ^^  ^^  ^^  ^'  Factory,  renewing,  at  his,  or  their,  own 

lestrain  the  expense,  such  parts  thereof  as  should  be  broken  or 
Imlm^]^ ^  damage*!*  beyond  the  nnavcHdaUe  deteriortttion  to  be 
had  become  occasioned  by  reasonable  wear  and  tear ;  and  the  sanoe 
Bankrupt,  from  being  so  wdl  and  sufficiently  kept  in  repair,  and  renewed, 
puts  of^Uie  new  ^^^^^  at  the  end,  or  other  sooner  determinationi  qf  the 
Building  and       TenD>  peaceably  and  quietly  leave  and  deliver  up  to  Che 

thenewparttof  plaintiffs, 
the  Engine,  sub- 
ject to  an  Action 
to  be  brought  by       Clark  continued  in  possession  of  the  Premises,  under 

toVythe'right   Indenture,  until  his  Bankruptcy. 
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The  Steam  Engine  mentioned  in  the  Lease,  was  an 
old  Crank  Engine  often  horses  power ;  and  Clark,  in  the 
early  part  of  1828,  caused  Alterations  to  be  made  in  its   ScNDitaLAND 
Machinery,  the  effect  of  which  was  to  convert  it  into  an       .. 
Engine  of  eo  horses  power,  upon  an  improved  principle. 
In  making  these  Alterations,  the  whole  of.  the  old 
Machinery  was  removed  and  disposed  of  by  Clark, 
except  the  Fly-wheel,  Fly-wheel  Shaft,  Boiler  and  two 
Cisterns.    He  also,  during  his  Tenancy,  built  a  Brick 
Mill  or  Warehouse  on.  the  Premises,  part  of  the  founda- 
tion of  whidi  was  placed  upon  an  old  Building  contain- 
ing a  ground  room  only,  and  the  other  part,  consisting 
partly  of  Brick  and  partly  of  Stones,  was  let  into  the 
Earth,  upwands  of  two  foet  under  the  surface. 
#^«       •  .... 

In  September,  1  Sag,  Clark  became  Bankrupt,  and 
the  Defendants  were  chosen  his  Assignees.    The  Bill 
was  filed  in  February   1830,  the   Lease  being  still 
subsiiiting.    It  stated  that  Clark,  during  the  Term  and 
previously  to  his  Bankruptcy,  had,  from  time  to  rime, 
made  Repairs  in  the  Steam  Engine  and  Machinery,  and 
renewed  several  parts  thereof  pitmmnt  to  the  Indenture 
of  Lease ;  that  the  Defendants  had  obtained  Possession 
of  the  Ptiemises,  and  threatened  to  sell  and  remove  the 
Steaui  Bttgme;  and  the  Materials  with  which  the  Ware* 
house  was  built,  under  the  pretence  that  the  Bankrupt 
erected  the..$team   Engine;   whereas   the  Flaintfffs 
chaiged  that  it  was  only  repaired  and  in  part  renewed 
by  the  Bankrupt^  aqd  that  the  same  Steam  Engine  was, 
at  the  time  of  the  Demise,  and  then  was  annexed  to  the 
Freehold  of  the  Premises,  and  belonged  to  the  PlaintilSs : 
That  the  Bankrupt  had  carried  on  the  trade  of  a  Woollen 
Manufacture,  and  did  net  use  the  Warehouse  and 
Steam  Engine  in  his  own  trade,  but  let  the  same,  to 

VoLi  III.  1  I 
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divers  Tenants  or  Undertenants,  at  yearly  or  other 
Rents.    The  Bill  prayed  that  the  Defendants  fcnight  be 
Sunderland  ^strained,  perpetually,  or  during  the  continuance  of  the 

Demise,  from  selling  or  removing  the  Steam  Engine  and 
the  Mill  or  Warehouse,  or  any  part  thereof,  fromoflf  the 
Premises. 

The  Plaintiffs  now  moved  for  the  Injunction. 

It  was  stated  in  the  Affidavits  made  in  support  of 
the  Motion,  one  of  which  was  made  by  the  Bankrupt, 
that  the  Steam  Engine,  which  was  then  on  the  Premises, 
was  not  an  entirely  new  Engine,  but  that  sundry  articles 
calculated  to  increase  the  power  of  the  old  Engine  to 
20  horses  power,  had  been  substituted  for  those  parts  of 
the  old  Engine  that  had  been  removed .:  That,  if  a  new 
Fly-wheel,  Fly-wheel  Shaft,  Boiler  and  Cistern  had  been 
furnished  at  the  time  when  the  Alterations  and  Improve- 
ments were  made,  the  expense  would  have  been  in- 
creased  by  about  200  /• :  That  the  alterations  were 
made,  not  because  the  old  Engine  was  worn  out,  but  finr 
the  purpose  of  increasing  its  powar:  That  the  M 
Engine  sometimes  stopped,  not  because  it  was  worn 
out,  but  because  more  weight  of  Machinery  was  applied 
to  it  than  an  Engine  of  10  horses  power  could  cany? 
that  the  Boilers  had  been  set  up  about  1 7  years,  and 
still  continued  good,  and  were  only  applicable  to  an 
Engine  of  10  horses  power,  though  used  for  one  of 
20  horses  power :  that  the  Bankrupt  had .  not,  f<x  the 
last  five  years,  manufactured  or  finished  any  Cloth  in 
the  Mill  or  the  other  Buildings  comprised  in  the  Lease : 
that  the  Fly-wheel,  Fly-wheel  Shaft  and  Boiler  were 
material  and  necessary  component  parts  of  the  Steam 
Engine,  and  that  it  could  not  be  worked  without  them : 
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that    the    Fly-wheel«    Fly-wheel    Shaft,    Boiler   and  1^30. 

Cisterns,  together  with  the  new  parts,  formed  one  entire  ^       ' 

Engine,  and  that  the  new  parts  could  not  be  removed   Sunder  i.AND 

without  injury  to  the  Premises,  inasmuch  as  the  same       .,  ^* 

.  Newtov. 

could  not  be  removed  widiout  palling  down  and  removing 

part  of  the  Buiklings  wherein  the  Engine  was  erected, 

and  4iiat  the  Premises  would  not  be  worth  anything 

like  thdr  present  Rent,  if  the  new  parts  of  the  Engine 

were  removed* 

John  Stirk,9n  Engineer,  made  an  Affidavit  in  oppo- 
sition to  the  Motion,  in  which  he  deposed  that,  in  the 
Spring  of  i8a8,  his  Father  built  and  set  up,  for  the 
Bonkropty  on  the  demised  Premises,  a  completely  new 
Patent  Steam  Engine  of  ao  horses  power»  of  the  newest 
and  most  improved  constmction,  in  the  place  of  an  old, 
common,  atmospheric  Engine  which  stood  there  before; 
for  which  new  Engine  he  charged  548/.  0$.  lid., 
besides  the  Mason's,  Joinei^s,  and  Plumber^s  Charges  for 
patting  up  and  perfecting  the  Engine :  That  the  Depo- 
nent acted  as  the  Engineer :  That  no  part  whatever  of 
the  old  Engine  was  used  in  the  erection  of  the  new 
Engine,  which  was,  when  built,  and  completed,  attached 
to  the  Fly-wheel,  Fly«wheel  Shaft,  and  Boiler,  which 
had  been  previously  used  with  the  old  Engine :  That 
the;  Boiler  attadiied  to  an  Engine  requires  to  be  fre- 
quently renewed,  and  sometimes  the  Fly-wheel  and 
Shaft  also:  that  ihe  entire  Steam  Engine  so  set  up, 
might  be  taken  away^  and  another  substituted  in  its 
place,  without  the  slightest  injury  to  the  Premises,  or 
to  the  Fly-wheel,  Shaft  or  Boiler :  that  he  saw  the  old 
Engine  at  work,  several  times  before  it  was  pulled  down : 
that  it  was  worn  out  by  long  use,  and  was  wholly  in- 
competent to  turn  the  Machinery  attached  to  it :  that  it 
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frequently  stood  Btill^and  ceased  to  work,  in  consequence 
of  the  important  parts  of  it  being  worn  out :  that  it  was 
taken  down  and  all  the  materials  remoyed. 

By  another  Affidavit  made  by  the  Defendants  and 
some  of  the  Workmen  employed  in  putting  up  what  was 
called  the  New  Engine,  it  was  sworn  that  such  was  the 
state  of  dilapidation  into  which  the  old  Engine  had 
fallen,  by  long  use,  that  it  frequently  stopped  entirely, 
so  that  it  became  absolutely  necessary  to  build  a  new 
Engine,  as  the  Bankrupt  underlet  the  Mill  to  different 
Persons,  and  undertook  to  supply,  at  his  own  expense, 
the  Power  necessary  to  work  their  Machinery :  that  the 
Bankrupt  accordingly  caused  a  completely  new  and 
entire  Patent  Steam  Engine,  of  ao  horses  power,  to 
be  set  up,  which  was  .attached  to  the  Fly-wheel,  fly- 
wheel Shaft,  and  Boiler  that  had  previously  been 
used  with  the  old  Engine:  that,  in  liie  course  of  the 
Spring  of  1838,  the  Bankrupt  erected  an  additional 
Brick  Mill,  ai^oining  the  old  Mill,  for  the  purpose  of 
putting  Machinery  therein,  one  half  of  the  foundation 
of  which  was  placed  upon  an  ancient  Building  contasn- 
ing  a  ground  room  only,  and  the  oth^  half,  upon  the 
contiguous  Land:  that  780/,  and  upwards  were  ex- 
pended in  setting  up  and  completii^  the  new  Patent 
Engine,  and  upwards  of  300/.  in  building  the  ad- 
ditional Mill :  That,  at  the  time  such  expenditure 
took  place,  the  Bankrupt  was  liable  to  be  turned  out  of 
possession  at  the  end  of  the  then  current  year :  that  the 
whole  of  the  new  Patent  Engine  and  the  Materials  of 
the  new  Mill  might  be  removed,  without  the  slightest 
injury  to  the  demised  Premises :  that  the  Deponents 
had  been  informed  and  believed  that  the  Cloth  manu- 
factured by  the  Bankrupt  was  made,  manufactured  and 
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finished  in  the  said  Mill  and  other  trade  Buildings: 
that,  when  the  Engineer  began  to  set  up  the  new  Mill, 
the  Engine-house  was  a  complete  shell,  and  contained 
no  materials  whatever  except  the  Fly-wheel  and  Fly- 
wheel Shaft,  the  Boiler  being  on  the  outside  of  the 
Engine-house :  that  the  Water  Cisterns  formed  no  part 
of  the  Steam  Engine :  that  the  Boiler  frequently  re- 
quired to  be  renewed,  and  that  the  Fly-wheel,  -and  Fly- 
wheel Shaft  sometimes  required  to  be  renewed  in  conse- 
quence of  breakages,  but  that  all  those  operations  were 
performed  without  producing  any  injury  whatever  to 
the  Engine  itself,  to  which  they  were  only  attached. 
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Mr.  Knight  and  Mr.  G.  Richards,  for  the  Plaintiffs, 
in  support  of  the  Motion,  said  that  it  was  quite  clear, 
from  what  was  stated,  in  the  Affidavits,  relative  to  the 
new  Building,  that  it  could  not  be  removed :  that  addi- 
tions only  had  been  made  to  the  old  Steam  Engine : 
that  the  parts  of  the  old  Engine  that  remained,  were 
essential  parts  of  the  Machine:  that  the  Alterations 
were  made  for  the  purpose  only  of  increasing  the  Power, 
and  that  they  were  not  rendered  necessary  by  wear  and 
tear. 

Mr.  Pq»fs  and  Mr.  O.  Anderdon  for  the  Defend- 
ants, in  opposition  to  the  Motion : 

The  new  Building  was  erected  for  the  purposes  of 
trade,  and,  therefore,  it  may  be  removed^  although  it 
was  let  into  the  ground.  The  Engineer  and  all  the 
Workmen  swear  that  the  Steam  Engine  now  on  the 
Premises,  is  a  new  Engine,  although  it  was  attached  to 
part  of  the  old  work.  If  it  is  so  unattached  as  to  be 
capable  of  being  removed  without  injury  to  what  re- 
mains, there  is  no  doubt  that  it  may  be  removed* 

»  »3 
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1830.  The  caBes  cited  in  the  course  of  the  argoment  were 

""     Penton  v.  Robart  (a),  Elwes  ▼.  Maw  (6),  Thresher  v. 


^wi**" 


SuNDEHLARD   jpAe  JBeM^  London  Watenoorh  Company  (c),  Scorer  y. 

^,    **•  Hunter  (d). 

Newton. 

The  Vicb-Chancellob  : 

The  question  upon  this  Motion  for  an  Injunoti^i^ 
must  be  <letermined  fay  the  Covenant  in  the  Lease. 

By  the  Lease  a  Messuage,  Mil),  and  certain  Build* 
ings,  together  with  a  Steam  Engine  and  other  Articles, 
were  demised,  by  the  Plaintiffs,  to  the  Bankrupt,  for 
a  Term  not  yet  expired :  and  the  Tenant  entered  into 
the  following  Covenant  to  repair.  [His  Honor  here  read 
the  Covenant.]  It  is  admitted  that  part  of  the  Building 
existed  at  the  time  of  the  Demise,  and  that  it  was  in- 
creased both  laterally  and  upwards*  The  Tenant  re- 
moved what  is  called  the  Engine,  which  is  detachable 
from  the  Boiler  and  other  Worki»  and  substituted  a 
new  Engine.  If  the  Engine  had  been  worn  out  by 
wear  and  tear,  there  would  have  been  no  obUgatipB«  on 
the  Tenant,  to  renew  it :  but  the  Tenant  takes  away  the 
existing  Engine,  and  substitutes  another  for  it,  which 
was  of  greater  power  than  the  old  Engine.  The  substi- 
tuted Engine  is^  in  my  opinion,  subject  to  the  stipula- 
tions, in  the  Lease,  as  to  the  old  Engine.  It  can  only 
be  considered  as  a  more  extensive  repair  of  the  old 
Engine.  With  respect  to  the  new  Building,  that  too 
must  be  protected  by  the  same  Covenant  as  protected 
the  old  one.  I  am,  therefore,  of  opinion  that  I  qaxuipt 
allow  the  Assignees  to  remove  either  this  Engine  or  the 

(a)  3  East.  88.  (c)  a  Barn,  k  Oeft*  ^8. 

{b)  3  East  38.  00  3  Bare.  &  Crei.-a68. 
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new   Building,  and   consequently    I   shall  grant  the 

Injunction,  the  Plaintiflfs  undertaking  to  bring  such 

Action  as  they  may  be  advised;   and  the  Defendants    Sunderland 

must  admit,  at  the  Trial,  that  they  have  removed  the  new 

part  of  the  Engine,  and  the  new  part  of  the  Building** 


V, 
NSWTON. 


BOWN  V.  CHILD. 

J  HIS   was  a  Suit,  by  Residuary  Legatees,  against       7th  April. 
Executors,  for  an  Account  of  a  Testator's  Personal  "^^ 

Estate.      The   Testator  had  carried  on  business,  at     Examination 
Charleston,  in  S(mth  Carolina,  in  co-partnership  with      debenease* 
one  Whitfield.     Before  the  Executors  had  put  in  their  ^   ,  — ~ 
Answer ^^n  application  was  made,  to  the  Court,  on  their  pefeodant  be- 
behalf,  by  Mr.  Ching,  for  leave  to  examine  the  Son  of  fore  Answer,  to 
Mr.  WhitJUld,  as  a  Witness,  in  the  Cause,  de  bene  esse,  ^^^S^^^^ 
on  the  ground  that  he  was  about  to  leave  the  Country^  granted, 
and  to  proceed  to  America. 

The  Vice-Chancellor,  when  the  Motion  was  first  men- 
tioned to  him,  declined  to  grant  the  Order :  but,  on  this 
day,  Mr.  Ching  stated  that  he  had  obtained,  an  Order 
for  the  like  purpose,  under  similar  circumstances,  from 
Sir  A.  Hart,  Vice-Chancellor,  on  the  16th  of  August, 
1828,  in  the  Cause  of  Lord  Teynham  v.  Tyler,  notwith- 
standing his  application  was  opposed.  Upon  which  the 
Vice-Chancellor  said  that  the  Case  referred  to  was  an 
authority  for  him,  and  granted  the  Motion. 

Mr.  Ellison  opposed  the  Motion  and  referred  to 
a  Fowl.  Exch.  Pract,  102. 

*  The  Defendants  dedined  to  try  t)ie  Action  ;  and,  at  the 
hearing  of  the  Cause,  the  lajunctioa  was  made  perpetual* 


J'. 
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,830:  MARTIN  V.  NICOLLS. 

30th  April. 

1  HE  Bill  stated  that,  in  1829^  the  Defendants^  who 

Judgt^L      ^^^^   ^^^  Personal  Representatives  of  P.  Nicolh,  de- 

-- —  ceased,  and  were  resident  in  the  Island  of  Antigua, 

A  Foreign  Judg-  brought  an  Action,  in  the  Court  of  Common  Pleas  in 

meot  cannot  be  ^ 

questioned  in       that  Island,  against  the  Plaintiff,  who  was  carrying  on 

the  Courts  in  >  business  at  Glasgow,  in  order  to  recover  a  Sum  of 
Therefore  a  Bill  ^^^^^y  which  had  been  paid  to  the  Plaintiff,  by 
for  a  Discovery    P.  Nicolls,  for  the  purchase  of  an  Estate  in  Antigua, 

?!L«^«^«^!I!!!l  hut  which  Estate  was  afterwards  recovered,  from 
pion  to  examine  ' 

Witnesses  P.  Nicolk,  or  those  claiming  under  him,  by  some  Person 

abroad,  in  aid      claiming  adversely  to  the  -Plaintiff's  Title.    The  Bill 

of  the  PlalnUfl's  -     ,  ,   ,  «  t^     .      t 

Defence  to  an      further  stated  that  a  Summons  faavmg  been  served  upon 

Action  brought    the  Plaintiff's  Agent  in  Antigua,  the  Action  was  tried 

on  a  foreign         ^^ere,  and  that.  Evidence  having  been  given^  on  behalf 

Judgment,  is       of  the  Plaintifis  in  the  Action,  to  prove  the  amount  of 

j^^  demurrable.         the  Purchase-money  paid,  by  P.  Nicolls,  to  the  Plaintiff' 

V,  J^      '^\VL  this  Suit,  a  Verdict  was  recovered  against  the  Plain- 

.ii^/^5  tiff,  and  that  Judgment  was  aftei*wards  entered  up,  on 

/  Jt^k,  -^^-^the  Verdict,  for  2,700  /.  currency :  that  the  Defendants 

^  ^^^     ^3^   in  this  Suit,  had  lately  commenced  an  Action,  against 

2  f^Ki^^  the  Plaintiff,  in  the  Court  of  Common  Pleas  at  West- 

"y      \m         ^^^^^^»  ^V^^  ^^^  Judgment  obtained  in  Antigua :  that 
*  y  the  Plaintiff  was  advised  that,  under  the  circumstances 

set  forth  in  the  Bill,  the  Defendants  were  not  entitled  to 
recover  from  the  Plaintiff,  the  Sum  for  which  the  Judg- 
ment had  been  so  obtained,  there  being,  in  fieu^t,  no 
Debt  or  Sum  of  Money,  whatever,  due  from  the  Plain- 
tiff, to  P.  Nicolbj  or  his  Estate,  or  to  the  Defendants, 
as  his  Personal  Representatives,  at  the  time  of  the 
iVction  being  brought  in  Antigua,  or  at  any  other  time« 
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The  Bill  then  contained  a  variety  of  Charges  in  support 
of  the  last-mentioned  Statement,  and  charged  that  the 
Claim  or  Demand  of  the  Defendants  was  wholly  Toid 
and  without  foundation,  either  according  to  the  Laws  of 
Antigua,  or  otherwise,  and  that  the  Plaintiff  was  ad- 
vised that  the  several  facts  and  circumstances  before 
stated  in  the  Bill,  if  properly  substantiated  by  Evidence, 
on  the  trial  of  the  Action  in  this  Country,  would  enable 
the  Plaintiff  to  make  a  complete  defence  thereto,  but 
that  the  Persons  who  could  prove  those  Matters,  were 
all  resident,  in  Antigua,  or  other  places,  beyond  the  Seas ; 
and  that  the  Plaintiff  was,  therefore,  unable  to  prove 
the  several  Matters  aforesaid,  or  to  make  any  sufficient 
defence  to  the  Action,  without  a  Discovery  from  the 
Defendants,  and  also  a  Commission  to  examine  Wit- 
nesses, in  Antigua,  and  other  places  beyond  the  Seas. 
The  Bill  then  contained  the  usual  Charge  that  the 
Defendants  had  Books  and  other  Documents  in  their 
custody :  and  it  prayed,  in  the  usual  manner,  for  a  Dis- 
covery, from  the  Defendants,  of  the  several  Matters 
contained  in  the  Bill,  and  for  a  Commission  to  examine 
Witnesses  in  Antigua  and  other  places  beyond  the 
Seas,  and  for  an  Injunction  to  restrain  the  Defendants 
from  proceeding  in  the  Action  in  this  Country. 


Martin 

NiCOLLS. 


The  Defendants  put  in  a  General  Demurrer  to  the 
Bill. 


Mr.  Knight  and  Mr.  Koe,  for  the  Defendants,  in 
support  of  the  Demurrer : 

This  Bill  is  filed  not  for  Relief,  but  for  a  Discovery 
and  a  Commission ;  and  it  cannot  be  supported  unless 
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it  is  shown,  first,  that  the  Judgment  can  be  questioned 
in  this  country ;  and,  second,  that  the  facts  stated  afford 
a  defence  to  the  Action  on  the  Judgment  (a).  The 
Judgment  was  right :  but,  taking  it  to  be  wrong,  the 
course  which  the  Plaintiff  ought  to  have  followed,  was 
to  appeal  to  the  Privy  Council  Galbraiihy.  Neville  (Jb), 
Walker  v.  Witter  (c),  Tarleton  v.  Tarleton  {d),  Farqu- 
harson  y.  Setan  {e),  I/msada  v.  Tewpler  (/>• 

The  Solidtor-General  and  Mr.  Crompton^  for  the 
Plaintiff: 

Both  upon  principle,  and  upon  the  authority  of  the 
Cases  on  the  subject,  the  Judgment  is  not  binding. 
The  Judgment  having  been  obtained  in  a  Colony,  the 
Debt  is  a  simple-contract  Debt  only.  The  Judgment 
is  only  evidence  of  the  Debt :  it  is  not  conciusive ;  and 
where  the  Party  in  who^e  favour  it  is  given*  comes  into 
a  C6urt  in  this  Country  to  enforce  it,  the  grounds  of  it 
may  be  examined.  There  is  no  foundation  for  the  ob- 
jection that  we  might  have  appealed  to  the  Privy 
Council,  for  we  are  not  proceeding  in  the  Colony.  The 
Bill  states  that  all  the  Matters  are  to  be  proved  by 
Documents  in  the  Island,  and  therefore  there  is  a  clear 
Case  for  a  Commission.  Smdair  v.  Fraser(g),  Her^ 
bert  V.  Cook  (h).  Philips  v.  Hunter  (  i),  PhiUipps  on 
Evidence,  6th  edit  331,  et.  seq.    In  Tarleton  v.  Tarleton 


(a)  On  perusing  the  Judg- 
ment, it  will  be  seen  that  it 
was  not  necessary  to  Report  the 
Arguments  on  the  second  head. 

(b)  1  Dougl.  6,  No;e,  and 
5  East.  475,  Note. 

(c)  Ibid.  1. 


(cO  4  Mau.  &  Sel.  so.    ' 

(e)  At  the   Rolls,  but  not 
Reported. 

(f)  s  Russ.  561. 

(g)  1  Doug.  5. 

{h)  Willei's  Rep.  37  n. 

<t)  a  H«  Black.  40a^«rc4io. 
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the  AcjtioEi  was  brought  on  a  Co?ena&t,  entered  into  by 
the  Defendant,  to  indemnify  the  Plaintiff  against  Debts 
due  from  a  Partnership  in  which  the  Plaintiff  had  been 
engaged  with  the  Defendant  and  another  Person,  io  the 
Island  of  Grenada*  The  Judgment  was  a  mere  collateral 
matter,  and  the  Party  was  not  asking  for  the  benefit  of 
the  Judgment. 

It  is  distinctly  charged,  in  the  Bill,  that  the  Claim  of 
the  Plaintiff  to  be  repaid  the  Money,  is  invalid : 
that  objection  is  sufficient  to  support  the  Bill. 

The  Vice-Chancsllor  : 

This  Bill  was  filed,  representing,  in  effect,  that  an 
Action  had  been  brought,  by  the  Defendants,  in  Antigua^ 
and  thai  a  Judgment  had  been  recovered;  and  that 
afterwasds  an  Action  was  commenced,  in  the  Court  of 
Common  Pleas  m  this  Country,  upon  that  Judgment, 
against  the  Plaintiff  in  Equity ;  and  the  object  of  the 
Bill  was  to  obtain  a  Discovery  and  a  Commission  to 
examine  Witnesses  in  Antigua,  The  Bill  stated  merely 
what  I  have  mentioned,  namely,  the  Proceedings  in  the 
Island,  that  Judgment  had  been  recovered,  and  that  an 
Action  had  been  brought,  here,  upon  that  Judgment. 
The  question  is  whether,  where  a  Judgment  has  been 
recovered  in  a  Foreign  Court,  and  a^  Action  is  brought, 
upon  that  Judgment,  in  one  of  the  Courts  of  this 
Country,  thi3  Co^tt  will  entertain  a  Bill  for  a  Discovery 
and  a  Commission  to  examine  Witnesses  abroad,  in 
order  that  their  Evidence  may  be  used  in  the  Action, 
in  Westrmmter  Hall,  on  the  Foreign  Judgment.  In 
support  of  the  Bill  it  was  alleged  that  what  fell  from 
the  Court  in  the  Case  of  Walker  v.  Witter,  supports 
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the  Plaintiffft  Case.  There  Loid  Mansfield  BBiid  :  '<The 
Judgments  of  Courts  of  Record  in  England  cannot  be 
controyerted.  Foreign  Courts,  and  Courts  in  England 
not  of  Record,  have  not  that  privilege*  Foreign  Judg- 
ments are  a  ground  of  Action  every  where,  but  they  are 
examinable."  There  was  also  cited  a  Case  of  Herbert 
v.  Cook,  which  is  in  a  Note  to  Moravia  v.  Sloper  (k), 
which  was  decided  in  1782,  and  was  quoted  only  to 
show  that  Lord  Mansfield  there  asserted  the  same 
doctrine.  The  Case  of  Moravia  v.  Sloper,  rather  seems 
to  go  against  the  Proposition  which  Lord  Mansfield  laid 
down.  It  appeared,  in  that  Case,  that  it  was  not  averred 
that  the  Court  below  had  Jurisdiction,  but  that,  if  it 
had  not  been  for  that  circumstance,  the  Judgment  of 
Wille$  would  have  been  different. 


The  Case  of  Philips  v.  Hunter^  in  Error,  was  also 
referred  to.  The  Decision  in  that  Case  however  has 
nothing  to  do  with  the  question  before  me,  and  is  the 
known  law  of  the  land. 

In  opposition  to  these  Cases,  and  to  what  Lord 
Mansfield  said,  there  was  cited  the  Case  of  Galbraith 
V.  Neville.  In  that  Case  Lord  Kenyon  says !  "  I  cannot 
help  entertaining  very  serious  doubts  concerning  the 
doctrine  laid  down  in  Walker  v.  Witter,  that  Foreign 
Judgments  are  not  binding  on  the  parties  here.''  And, 
after  referring  to  the  Duchess  of  Kingston^u  Case,  he 
says :  ''  That  is  not  an  authority,  for  saying  that  we 
can  revise  the  Judgments  of  the  lowest  Courts  in  Foreign 
Countries,  where  they  have  competent  Jurisdiction/' 


(A)  Willesy  30,  see  37  d« 
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In  this  Case  however  Mr.  Justice  Bulkr  expressed 
a  strong  opinion  in  favour  of  the  doctrine  laid  down  in 
tfalker  ▼.  Witter,  namely,  that  the  Judgment  of  a 
Foreign  Court  was  to  be  considered  as  primd  /ode 
evidence  only.  It  appears  that  Ej^e,  C.  J.  who  dis* 
sented,  in  PhUips  v.  Hunter,  from  the  majority  of  the 
Judges,  was  of  the  same  opinion  with  Lord  Kenyon,  for 
he  says:  ''If,  notwithstanding  the  Bankruptcy,  the 
Debtor  remained  liable  to  an  Attachment,  according  to 
the  Laws  of  that  Country,  the  Judgment  was  proper. 
If,  according  to  the  Laws  of  that  Country,  the  Property 
in  the  Debt  was  divested  out  of  the  Bankrupt  Debtor, 
and  vested  in  his  Assignees,  the  Judgment  was  im* 
prbper.  But  this  was  a  question,  to  be  decided  in  the 
Cause  instituted  in  PeRnsyhania,  hy  the  Courts  of  that 
Country,  iand  not  by  us.  We  cannot  examine  their 
Judgment; .  and,  if  we  could,  we  have  not  the  means  of 
doing  it  in  this  Case.  It  is  not  stated  upon  this  Record, 
nor  can  we  take  notice  what  the  Law  of  Pennsylvania 
is  upon  this  subject.'' (0. 
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(/)  But,  ahoitly  afterward^,,  JSyre,  Chief.  Justice,  says^  *^  It  is 
in  on^  ivay  only  that  the  Sentence  or  Judgment  of  the  Court 
of  a  Poreign  State  is  examiniiVIe  in  our  Courts,  and  that  is, 
when  the  Party  who  d^ins  the  benegt  of  it  applies  to  our 
Courts  to  enforee  it.  When  it  is  thus  vpluntarily  submitted  to 
our  Jurisdiction,  we  treat  it,  not  as  obligatory  to  the  extent  to 
which  it  would  be  obligatory,  perhaps,  in  the  Countiy  in  which 
it  was.  pronounced,  por  as  obligatory  to  the  extent  to  which, 
by  our  Law,  ^  Sentences  end  Judgments  are  obUgatory,  not  as 
conclusive,  but  as  matter  in  pais,  as  consideration  pnpid  facie 
sufficient  to  raise  a  Promise.  We  examine  it  as  we  do  all 
other  considerations  of  Promises,  and,  for  that  purpose,  we 
receive  Evidence  of  what  the  Law  of  the  Foreign  State  is,  and 
whether  the  Judgment  is  warranted  by  that  Law/'  See 
fi  H.  Black.  410. 

Mr. 
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This  shows  what  was  the  individual  opinion  of 
that  Judge  on  the  point.  But  in  TarleUm  y.  Tarletm, 
we  have  a  short,  energetic  observation,  by  Lord  Ellens 
borough,  stating  what  was  the  Law  and  the  reason  of  it. 
That  learned  Judge,  says:  ''I  thought  that  I  did  not 
sit,  at  Nisi  Prius,  to  try  a^Writ  of  Error,  in  this  Case, 
upon  the  proceedings  in  the  Covrt  abroad." 

It  is  observable  that  the  doctrine  laid  down,  by  Lord 
Keityon  and  Lord  J^lmdforough  in  the  Cases  alluded  to, 
is  by  no  means  a  new  doctrine ;  for  it  appears,  from  a 
valuable  Note,  in  KemieAfy.  CasiHUs  (m),  that  the  same 
Law  was  considered  binding,  in  the  time  of  Charles  IL 
by  Lord  Nottingham. — [Here  liis  Honor  read  the 
two  Cases  stated  in  the  Note  referred  to.]  It 
does  appear,  most  distinctly,. that  the  old  Law  is  in 
fevour  of  the  proposition  that  a  Fordgn  Judgment  is 

Mr.  PUttippSi  10  his  TreatiMx  on  Evidence,  6th  edit. 
P«  3339  ^ys  :  "  It  18  now  fully  established  that  a  Judg^ 
ment  in  a  Foreign  Court,  is  only  primd  facie  Evidence  of  a 
Debt,  and  has  the  force  of  a  simple  Contract  between  the 
Parties/'  Mr.  Slciritf,  howevar,ift  hisTktatise  on  the  same 
subject,  vol.  I,  p.  S08,  says,  **  The  question,  also,  Aether  the 
Judgments  of  Foreign  Courts,  wheh  Actions  are  brought  upon 
them  here,  are  conclusive,  or  merely  primd  fade  Evidence  of 
the  Debt,  has  been  subject  to  some  doubt,  but  the  former 
position  seems  to  be  best  supported,  both  by  Principle  and  by 
Analogy  to  decided  Cases.  That  the  Evidence  in  these  Cases 
tB  merely  prtmtfy2ic«(,  is  a  position  which  rests  chiefly  on  the 
authorities  of  Wtdker  v.  Witter^  Sinclair  v.  Praser^  and  a 
Dictum  of  EyrCf  C.  J.  in  giving  Judgment  in  the  Case  of 
PhiHps  V.  Hunter,  It  is  to  be  observed  in  the  first  place  that 
these  Authorities  are  all  extra  JudiciaL" 


(m)  s  Swanst.  325. 
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not  ezamiDable  in  the  Courts  of  Westminster  Hall,    It  1830. 

is  admitted  they  have  no  appellate  Jurisdiction.    If  the 
Judgment  below  is  wrongs  it  ought  to  be  set  right  by 


Martin 


V. 


an  appeal  to  the  King  in  Council.  Nicolls 

The  old  Authors  and  the  opinions  of  Lords  Ellen^ 
borough  and  Kenyan,  greatly  overweigh  the  Proposition 
to  bfs  extracted  from  the  Judgment  of  Lord  Mansfield 
^nd  th^.expteseion  of  opinioui  by  Mr.  Juntice  BuUer, 

If  I  were  to  allow  this  Bill  to  staad  I  should  be,  in 
effect,  saying  that  the  Judgment  obtained  in  Asttigua^ 
may  be  overruled  by  the  Court  of  Common  Pleas. 
I  musty  therefore,  allow  this  Demurrer :  but,  as  there  is 
an  appearance  of  authority  for  the. Plaintiff,  I  give  no 
Costs,  (n) 

■ 

(n)  The  Judgment  is  given  ex  relatione. 
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MAJICOS  V.  PEBRER. 

1830- 
8th  May.        rp 
^ « '      1  HE  Bill  in  this  Caose  had  been  demoned  to.  for 

MuUtfariomtnttu  Multifarioosness. 

Mr.  Knight  and  Mr.  Ching  appeared  in  support  of 
the  Demurrer,  and  Mr.  P^py^  and  Mr.  Kinienley  in 
support  of  the  BilL 

In  the  course  of  the  Argument  the  Case  of  Turner 
r.  Robinson  (a)  was  cited. 

The  Vice-Chancelhr  in  his  Judgment,  stated  the 
facts  of  that  Case,  and  said  that  he  could  not  coincide 
with  the  Decision ;  as  he  could  not  see  how,  consistently 
with  the  Rules  of  the  Court,  the  Personal  Estate  of  ii. 
could  be  joined,  in  the  same  Suit,  with  the  Personal 
Estate  of  B. ;  that  there  might  be  questions  respecting 
the  Personal  Estate  of  B.,  with  which  the  Parties  in- 
terested in  the  Personal  Estate  of  jf.,  were  not  at  all 
concerned :  and  that,  therefore,  he  did  not  think  diat 
he  was  bound  to  adopt  the  principle  of  Turfier  ▼. 
Robinson. 


^t  .^4^ 


^  yp?     "^cy^  (^)  *  ^™-  *  S*"-  313- 


•^  .  9. 
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BOLTON  «.  THE  CORPORATION  OF  ^^  ^  ^ 

LIVERPOOL*  32d  &  fl3cl 

December. 


XhE  Plaintiffs  were  Merchants  and  Copartners  at 

LiverpaoL  The  Defendants^  the  Corporation,  had  lately    p  ^^^1^'  r 

brought  an  Action,  in  the  King's  Bench,  against  the      Documents! 

Plaintiffs,  for  the   purpose  of  recovering  a  Sum  of         

Money,  which  they  idleged  to  be  due  to  them,  for  Tolls  or  ^^^  ^^^  brcmdit 

Duties,  in  respect  of  C^oods  exported  from  and  imported  an  Action 

into  the  Port  of  Liverpool  by  the  Plaintiffs.    The  Bill  ?5*!"*fi^® 

-•,   ,  ,    5<  .  .   1    m         ^1    ,     Plaiotifis  to  re- 

was  filed,  against  the  Corporation  and  the  Town  Clerk,  cover  a  Sum 

for  a  Discovery,  in  aid  of  the  defence  to  the  Action,  and  alleged  to  be 
for  an  Injunction  to  restrain  the  Action.    It  charged  j^„^^  '^^^ 
(amongst  other  things)  that  divers  Cases  had  been  Plaintifis  filed  ; 

lately  submitted,  to  Counsel,  for  their  Opinion  on  the  ^^}^  ^*|J»  *^' 
right  of  the  Corporation  to  receive  the  Tolls  and  Duties,  Defendants  had 
and  from  which,  if  produced,  it  would  appear  that  they  io  their  custody 
had  no  such  right ;  and  that  all  such  Cases  were  thefi  o^^^Q^of  ^ 
in  the  possession  or  power  of  the  Defendants ;  that  the  Counsel,  by 

Defendants  had,  in  their  possession  or  power,  divers  ^™c^  it  would 
_,  _,  *xi^»>,A  «  appear  that  the 

Charters,  Grants,  Deeds,  Books,  Accounts,   Letters,  Defendants  had 

Copies  of  and  Extracts  from  Letters,  Cases,  written  no  rigbt  to  levy 
Statements,  Tables  or  Lists  of  Town  Dues,  Tolls  or  Sso^ariour"* 

Charters, 
Deeds,  &c.  by  which  the  truth  of  the  Statements  in  the  Bill  would 
appear.  The  Defendants  admitted  in  their  Answer  that  they  had  in 
*  ^  their  custody,  several  Cases,  two  of  which  were  prepared  many  years 
ago,  and  without  reference  to  the  existing  proceedings,  but  which 
contained  mistaken  representations  as  to  the  nature  of  their  Title  to 
the  Dues,  and  the  rest  of  which  were  prepared  pending,  or  in  con- 
templation of  the  existing  proceedings,  and  that  they  also  had,  in 
their  custody,  Charters,  Deeds  and  Copies  of  Accounts  from  Public 
Offices,  which  evidenced  their  Title  to  the  Dues.  A  Motion,  by  the 
Plaintiffs,  for  a  production  of  all  the  Documents,  was  grai^t^  as  to 
the  two  old  Cases  only,    i^r  y,  2/.  ^yy,  ^^^^^^  ^^^^^^  ''-A  ^^/Z^-^  ^ 

*  An  early  Report  is  given  to  this  Case^  on  account  of  its  importance. 

Vot.   IIL  KK  ^'  ^i^J&^^^^/^^^kf^^/^, 
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Duties,  Bills,  Informations,  Pleas,  Answers,  Memoran- 
dams.  Papers  and  Writings  relating  to  the  Mattecs 
Bolton        oontained  in  tlie  Bill,  and  by  whioh,  if  produoed,  the 
^'  truth  of  those  Matters  would  appear. 

COBFOILATXOV 
or  LlTXRPOOL. 

The  Defendants  put  ine  D«nurrer  to  par^  and  a^ 
^'  ^f^  ^  Answer  to  the  remainder  of  the  BiU.  U  jkfae  Ai«W9r 
fj0^  \p^ss^^^l  denied  that  any  Case  had  been*  at  any  tiineK  sub- 
mitted to  Counsel,  for  th^ir  Opinion,  seliMiiog  ^  the 
Putiea  and  Customs,  other  than  such  as  re)aUd  to  the 
T^t  of  the  Corporation  to  roccviva  ^  l>a^  and  Qmr 
toms ;  but  they  admitted  that  they  hadr  in  the«  piMse^r 
sion,  various  Charters,  Books  of  ▲ooQUOt»  l^tt^MU 
Copies  of  Bills,  Answers,  Papers  and  Writings  rfilajrtng 
to  the  Matters  mentioned  in  the  Bill,  **  odi^  thw  w4 
besides  suoh  of  the  Particulars  aforeqaidj  being  Ml  th^ 
poasessiw  or  power  of  the  Coipomtmi^  «s,va«,  iMr 
formed,  or  contain^  any  Statements  of  4he  Title  undflr 
which  the  Defendants  claimed  the  Dqea  er  Cwtcmi 
aforesaid,  or  ae  i^ted  to  any  of  the  MiMsrsiataited  in 
ihe  BiU  which  were  demurred  to  2  And  thete  Befend^ 
ants  have,  in  the  Second  Sthedule^  to  this  their  Amwer 
annexed,  and  which  they,  pray  may  be  taken  aaa.|isi6t 
thereof,  set  forth  a  List  and  description  jof  tbf  wd 
Charters,  Books,  Accounts,  Copies  of  Bills,  laibrma- 
tioDs,  Answers,  Papers  and  Writings,  other  than  as 
aforesaid,  so  being  in  the  possession  or  power  of  these 
Defendants,  the  Mayor,  Bailiffs  and  Burgesses/'    The 


*  The  First  Schedule  contained  only  the  Tables  of  Duties 
claimed  by  the  Corporation.  The  Demurrer  included  the 
Inquiries,  in  the  BiU,  as  to  Cases,  Charten,  Grants,  kt.  in  the 
possession  of  the  Corporation,  relatingto  their 'Tide  to  levy 
the  Tolb  aud  Duties, 
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Demmrer  having  been  oremiled  by  the  ftce-CAoncetfor, 

ted  hui  H&Hof^B  Order  having  been  affirmed,  by  tiie 

Lord   Chmedi&r,   the   Defeadanti  pat  in  a  further       Boltoit 

Answer,  in  which  they  stated  the  right  of  the  Corpo-'  ^* 

•       •  OORPORATIOIf 

ration  to  levy  die  Duties  in  question,  not  to  be  founded  , 
i^-Pt«scriptioii»  as  had  been  before  erroneously  supposed, 
but  te  be  derived  fiom  a  Grant,  made  by  King  Chark$ 
Hbe  FiM,  as  Duke  of  Lancasier,  to  the  MofyneM 
Fkmily,  fton  whom  it  was  afterwards  purchased  by  the 
Corporation.  In-  their  further  Answer  they  admitted 
tfiaiihey  had  fai  their  possession^  a  Copy  of  a  Case  o^ 
Statement  in  the  shape  of  a  Letter,  which  appeared  ttf 
have  -been  written,  in  or  about  1789,  by  Mr.  Henry 
Brown,  who  then  acted  as  Solidtor  of  the  Corporation^ 
lo^Mr.  Bargmve,  the  Counsel,  and  'which,  as  the  De^ 
fMMlants  supposed,  was  ptepared  for  the  purpose  of 
having  Ae  Opinion  of  Mr.  Hargrove,  on  (he  subject  of 
Ae^hsii  pending  dispuleil  between  the  Corporation 
«f  Lkoerfoad  and  the  Freemen  of  London,  relative  to  th^ 
esettiplioik  of  *^e  IsiUer  from  Duties,  in  which  Case  th« 
Title  of  fhe  Corporation,  to  the  Tolls  and  Duties,  was; 
by  a  ittislrite  of  Mr.  Brown,  as  (he  Defendants  believed; 
sap^osed  te  be  vested,  in  the  Corporation,  by  Prescript 
tioii:  timti  in  October  1804,  a  Case  was  submitted,  by 
die  Defendant,  Statkamy  as  Town  Cleiic;  to  certain 
Counsel,  for  their  respective  Opinions  on  a  questioii 
ri^lative  to  the  reduction  of  some  of  the  Dues,  in  conse-^ 
^uence  Of  a  Memorial,  from  the  Merchants,  to  th^ 
Conunon  Council  of  the  Corporation;  in  which  last- 
i^ntioAed  Case  also  it  was  stated,  by  mistake*  that  the 
Corporation  of  Liverpool,  were  entitled,  to  the  Duties^ 
by  Prescription :  that,  at  the  time  of  the  preparation  of 
€he  last- mentioned  Case,  the  Defendant,  St  at  ham,  had 
not  discovered  the  real  Title  of  the  Corporation,  to  the 

K  K  2 
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Satiat:  that  aiioh iMtHoe^tiOtted  Ca«6  wa^  ibeA i^ 

pKHMBtioa  oC  tha  Safendanta;  but  Ibe  IMmdaoU. 

BM.TOV       autwbtted  tkftt,  i»  that  Case  and  the  km0t  ava^imm 

^  mftde  <mt  m  igaoreiMe  ^f  the  Title^  inuA  by:  loittidL^.iriAi 

Comvo&ATnnr  ^,  ^  oertua  othfr  Mattora  thertia  ixiMti<|il04.MA 

Of  Lktbavooi.*     ®,  ,       ,  ,  ,  .         .  .    i_ 

a»  tb^  rdaled  to  olhar  ^pMtioM,  thoy  jMgpbt  Mt.  to  htt 
produced.  The  Defebdaote  adiuttad  I3il«  jiiveiii^QMtti 
or  Statemeate  hadl  lately  been  submitted  Ift  Coi(na(|^jb$l 
the  Corporatioa,  for  their  Opinion  oa^tbe  foi^m^^fi  oc 
idiktinK  toj  theiigbt  of  thaCorporatioti  td  Ut$  inA  mara^ 
Ibe  I>iiee  or  QuatosM^  afereeaid  i  iind>t^t  aUalichilCaacik- 
or  Statepienta  w^re  then  in  thef06aemanjO^.[$D!!Pi^r.i]|*.th4 
mfendanta:  that  they  badj  in  thet^#c^d.Selw(Mk^.«l 
their  further  Anew«  eonene^  dnd^  urbi^  4l^  R^iifi^ 
might  be  takeaa$  part  thereof^  aet  forth  allabf)|a«ffk 
hat-mentioned  Casea  or  ^tatemdntai  lti^thatai|i^(!aMa 
or  Statemcfita  bq  scheduled  aa  aAreaeM^  urimimfiPQied' vit 
contemplatioo  of,  and  with  itelbrenDe  to»theAolma>Ni 
the  Bill  mentioned,  and  with  i«fer^ee  1^.  tfebia^Biti&a 
and  the  Detedanti  anbimtted  that  .they  mghit  nat  to 
be  compelled  to  produce  the  aame.  Howevii^  th^JDa*- 
fendanta  denied  that,  if  auch  Caaes  and  Statemeatat 
and  the  Caaea  prepared  by  JBroioa  and  ^laiktm^  went 
produced,  it  would  appear  that  the  Corpofatjon  were 
well  aware,  or  had  reaaon  to  belieye  or  suppose,  or  that 
the  fact  was  that  they  had  no  right  to  levy  orreaaive 
auch  Town  Duea,  Tolls  or  Dutiea,or  Cuatoms^  or  others 
wise  than  as  afiDceaaid ;  but  that,  on  the  co^tmryi  it 


*  The  First  Schedule  to  the  further  Answer  opntaJMkT  k 
of  Books  belongiog  to  the  CorporatioD,  ooalainiiig  Aoceaots  tt 
Sums  received  by  them,  for  the  Daties  tn  question^  frtyn  i8o4 
to  1831 ;  and  which  the  Defendaots  were  wiUing  tha(.tb(| 

Plaintiffs  should  inspect. 


v^t»^M'ftp}^&tf  thai  die  Cdt^ofittitta  had  the  right ag 

thiati  iisoataided  for  by  thetn.  The  f>efeiidaiit&  admitted 

ihat'tlteif  1»d  then,  in  their  posfieBsion,  oertaia  Gn^s/      Boi.TOir'' 

Ifeed^  Doaumelita  and  Papeni  ffehrting  to  the  Mattoa  ^     ^ 

albvesaid  f  and  that  they  had,  in  die  Thkd  Schedale  to  ^^  Letuvool 

tiieir  said  Answer^  and  whidh  they  pmyed  might  be 

tidM^  80  patt  diereoC  Mt  forth  a  liit  of  such  Graats, 

9e&l»,  Docoaiettts  and  Papers.    But  the  Defendanto 

said  that  many  of  such  Gnints,  Deeds  and  Dooam^ntB 

were  the  Title-deeds  and  Docnments  evidencing  and 

Aomk^  the  Title,  of  the  Corporation,  to  the  ToWtk  and 

Ldrdshlp  <^  Liverpool,  and  to  the  Town  Dues  and  Ca»* 

tomb  albresaid ;  and  that  many  of  such  Documents  and 

Papem  were  OojMes  of  Aeoounts  firom  Public  Offices, 

aiMl  that' ifaey  had,  in  die  eaid  Sehednle>  particuiarited 

end  disttaigi^fthed  whidi  of  die  said  Grants,  Deede 

and  DocnttneMa  weie  the  Tide-deeds  and  Documents 

#ti4eiibtng  ^he  Title  of  die  Corporation  to  the  Town 

MdAM4Aibj^  of  Livmpoot,  and  Town^Dneeand  Cns*^ 

tonka  aiSkmetid;  tod  Whidb  of  the  sud  Docnments  and 

P^^^'iMre  eof^es  Of  Aecounts  from  Public  Offices ; 

a^d  Ihe  Defemidants  submitted  diat  they  ought  not  to 

bd  eofhp^lledf  fo  pioduce  such  Grants,  Deeds,  Docu* 

meiils' and  Papers. 

''  The  Third  Schedule  was  headed :  "List  of  Copies  of 
Document  and  Papers  from  Public  Offices,  evidencing 
the  Hd^  of  the  Defondants,  the  Mayor,  Bailiffs  and 
Burgesses  of  Liverpool,  to  the  Town  and  Lordship  of 
JUverpQoly  and  the  Town  Dues  or  Customs  in  question/' 
It  was  dirided  ittto  fire  parts ;  the  first  of  which  was 
h^ed :  **  Ministor's  and  Receiver's  Accounts."  l%e 
second:  "  Grants,  Deeds,  and  other  Documents." 
The  third:  ''Copies  of  other  Deeds  and  Documents 

K  K3 
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eTidenciDg  the  Title  of  the  Defendants,  the  Mayor, 
Bailiffs  and  Burgesses  of  Liverpool,  and  in  Am  posses* 
BoLfox  gi^n/*  11^  fourth:  •*  Copies  of  Aocomtts  iroai  Hke 
Books  of  the  Stewards  of  the  Mofyneux  Family  (ander 
whom  the  Corporation  had  been  Lesseea)  from  ihe  year 
1581  to  1685,  both  inclusive."  The  fifth  :  ^  Copiea  of 
t|)e  Bill,  Answers,  Interrogatories,  Depositions  $saA 
Decree,  in  a  Suit  in  the  Duchy  Court  of  LmuMtefg 
between  Sir  Biehard  Molyneux  and  another,  and  the 
Defendants,  the  Mayor,  Bailiffs  and  Buigesses  off 
Liverpool,  from  the  1  8c  a  PkHip  81  Mary,  to  the  a  8c  3 
of  dHto." 

The  Corporation  did  not  object  to  produce  the  Docu^ 
ments  mentioned  either  in  tfie  First  Schedule  to  theFfiBl 
Answer,  or  in  the  First  Schedule  to  the  Second  Answer ; 
and  a  Motion  was  now  made,  that  the  Plaintiffil  and 
their  Agents  might  be  at  Kberty  to  inspect^  at  Lherpoolf 
and  to  take  Copies  of  and  Extracts  from  the  Documenta 
mentioned  in  the  Second  Answer,  and  in  the  Second  and 
Third  Schedules  thereto,  and  that  those  Docamaits 
might  be  produced  at  the  Trial  of  the  Action. 

Mr.  Pepy$  and  Mr.  Kinderslof,  (or  the  Plaintifis^in 
support  of  the  Motion  : 

The  Bill  alleges  that  there  are  certain  Decaments  4n 
the  Custody  of  the  Corporation,  whicb  tiSatd  evidence 
to  negative  their  Right  to  claim  the  Duties  in  question. 
The  only  ground  on  which  this  application  can  be 
resisted,  is  that  these  Documents  constitute  evidence 
to  prove  the  Defendants'  Title.  But  we  ask  to  have 
them  produced,  not  because  they  constitute  the  Defend-^ 
ants'  Title,  but  because  they  constitute  our  defence 
to  ihe  Action.  If  these  Documents  constitute  the  Defend^^ 
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OF  LlVfiAPOOt. 


«Bt»'  Title,  and  ows  also,  we  henre  a  common  interest  in         ]  83] , 

them,  and  are  entitled  to  see  Ihmi.    The  Defendants'     ' ^^ — 

Title  is  founded'  either  on  Grant  or  Ptescription.  If  on  Bolton 
Qianty  we  can  negative  it  on  prodiicti<N[i  of  the  Doca* 
meats  in  which  alone  the  Grwt  would  be  contained : 
if  on  Preecriptioo,  we  can  negative  it,  by  reference  to 
i^e  AceountB  kept  by  the  Corporation.  It  is  not  dis- 
puted that  we  are  entitled  to  see  the  Documents. in  the* 
First  Schedule  to  the  First  Answer, .  The  description,  in 
the  body  of  that  Answer,  of  the  Second  Schedule,  does 
not  say  that  the  Documents  mentioned  in  it,  are  not 
.material  to  our  Defence,  but  that  they  constitute  the 
Title  of  the  Defendants*  Though  they  do  constitute 
their  Title,  yet  they  also  contain  what  is  material  to  our 
Defimce^  and  oonsequently,  we  are  entitled  to  see  them. 

Th(»  production  of  the  Cases  submitted  to  Counsel 
by  Broum  and  Staikam,  cannot  be  objected  to  on  the 
.ground  that  they  were  stated  with  reference  to  the 
jvesent  proceedings ;  for,  they  were  stated  long  before 
those  proceedings  were  in  contemplation.  But  the  pro- 
<luction  of  them  is  resisted  on  the  ground  that  they 
contain  mistaken  statements*  That  is  no  reason  why 
these  Oases  should  not  be  produced.  They  may  not  be 
conclusive  against  the  Defendants :  but  no  Documents 
couM  be  produced  which,  j>fim4  fade,  would  be  stronger 
evidence  against  the  party  out  of  whose  custody  they 
come*  The  statements  in  these  Cases  may  be  all 
•erroneous :  but  no  one  can  say  that  their  contents  are 
not  evidence,  and  that  they  are  not  important  Docu-  y 
ments  for  the  adverse  Party ;  as  he  may  show,  from  them, ' 
what  was  the  representation  made,  by  the  Party  with 
whom  he  is  contesting,  as  to  what  was  the  then  opinion 
d  that  Party  as  to  the  right  which  is  now  the  subject 
of  litigation.  k  k  4 
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1831.  The  Corpomtioa  did  once  olaim  by  Preseiipjtioa ;  aad 

' * '     they  may  again  put  forth  that  Title,  at  the  trial  of  the 

Bolton        Action  now  pending ;  or  jthey  may  abide  by  the  Titleby 
^*  Grant.    But,  whichever  course  they  adopt,  tibeae  CaMi 

M^Liv  "^r^*  are  material  Documents  for  the  Plainti&,  aa  they  ©ay . 

'  show  by  them,  that  the  Parties  themselvea  do  Mt  jknow , 
their  own  Title;  that,  at  one  time,  they  claimed, by 
Prescription,  and,  at  another  time,  by  Grant. 

Having  disposed  of  the  Cases  which  are  said  to  Jiave 
been  stated  under  a  mistake,  we  come  to  those  which 
are  said  to  haye  been  stated  with  reference  to^  or  in 
contemplation  of  the  present  Proceedings. 

It  is  no  objection  to  the  production  of  a  Caae,  that  it 
has  reference,  solely,  to  the  particular  Suit*  If  it  could 
be  proved,  aliunde,  that  a  Party  had  made  a  Statement 
that  would  be  unfavourable  to  his  own  Case,  or  jrather . 
which  would  be  favourable  to  the  Case  of  his  Adversary^ 
that  Statement  might,  of  course,  be  proved  by  Evidenee 
aliunde.  But  if  there  is  no  such  Evidence  of  the  State- 
ment, Giving  to  its  resting,  entirely,  in  the  knowledge  of 
the  Party  himself,  then  it  is  a  common  rule  of  a  Court 
of  Equity  that  he  shall  discover,  in  his  Answer,  the 
Particulars  of  the  Statement,  and,  if  there  is  any  written 
Document  in  his  possession,  which  goes  to  show  thos^ 
Particulars,  that  he  shall  produce  that  Document  To 
justify  their  not  producing  these  Documents,  .tbey 
merely  say  that  the  Cases  were  submitted  .to  .Cowael 
in  contemplation  of  this  Suit.  If  the  Parties. made :a 
Statement,  which  tends  to.assistiheir  Adversary's  Case, 
what  does  it  signify  that.it  was  made  in  contemplation 
of  a  Suit,  or  of  any  other  particular  .matter?  .  .If  the 
Corporation  made  Statements  which  go  to  show  that 
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the  whole  worM  are  exempt  from  the  Payment  of  these         1831. 
Dntiee,  we  are  entitled,  as  a  matter  of  course,  to  have 
those  Statements  prodaced,  and  more  especially  if  they        Bolton 

cont^n  a  Statement  of,  or  a  reference  to  Documents  ^  ^  ^  *       _ 

'  CoRPORATIOir 

which  would  tend  to  show  that  they  are  not  entitled  to  ^^  Livsrpooi.. 
levy  these  Duties:    When  the  Demurrer  was  argued  he- 
fore  the  Lord  Chancellor^  he  was  struck  with  the  Propo- 
sition, that  a  Def(Midant  is  compellable  to  produce  Cases 
stated  with  reference  to  the  particular  Suit  then  pending.    A^^^^,  ^v  - 
But  His  Lordship  over-ruled  the  Demurrer,  in  Mo,  and   j '^^  S^^C^S^cP 
did  not  give  the  Defendants  permission  to  put  in  a  more 
limited  Demurrer. 

Next,  with  respect  to  the  Documents  mentioned  in 
the  Third  Schedule  to  the  further  Answer.  The  Defend- 
ants say  that  many  of  such  Documents  and  Papers  are 
Copies  of  Accounts  from  Public  Offices.  Now  these 
Public  Offices  are  in  fact  private  ones,  as  no  one  has  a 
right  to  go  to  them.  The  Crown  is  only  an  individual, 
so  far  as  the  Possessions  of  the.  Duchy  of  Lancaster  are 
concerned,  out  of  which  this  Property  was  carved  and 
given  to  the  Corporation  of  Liverpool.  These  Papers 
are  not  alleged,  in  the  body  of  the  Answer,  to  be  Papers 
evidencing  the  Title  of  the  Defendants,  but  they  are 
distinguished,  in  the  body  of  the  Answer,  from  the 
Documents  of  that  description.  "Hiey  resemble^  in  some 
respects^  Receipts  for  Moduses,  which  each  Party  has 
a  right  to  inspect,  in  order  to  see  whether  the  Modus 
has  or  has  not  varied.  If  we  can  show,  from  these 
Accounts,  that  there  has  not  been  a  perpetual,  uniform 
perception  of  these  Dues,  we  destroy,  not  only  the  Title 
by-  Prescription,  but  also  the  Title  under  the  Grant  from 
Charles  the  First,  and  thereby  we  set  up  our  own  Title, 
which  is  to  be  exempt  from  the  payment  of  these  Dues. 
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i8ai-         If  there  has  htan  a  Yttriatiofi  ia  the  percepftioii  of  tkeae 

'-  ToUs  by.  the  Persons  uader  whom  the  Defendants  ekirn^ 

BoLTOV       ^^  ^i^  Yiih  by  Piescriptioa  is  destroyed^    The  Pay* 

^  mmts  were  made  hj  Persons  standine  in  the  «ame 

ConMHLiknoiv  

T  .....^,  situation  as  the  Plaintiffik    The  Plaintiffs  may  be  ssid 

to  reiH'eeent  aU  the  world.    These  Paymenta  are  not 

merelr  inter  Mos  t  and  therefore  the  Plaintiffs  have  a 

ngjit  to  see  what  Payments  have  been  made  by  then^ 

and  also  by  those  whom  they  represent,  or  rather  stand 

in  the  phee  of,  in  order  to  show  that  them  has  been  a 

variation  and  break  in  the  perception  of  them,  by  which 

the  Title  by  Prescription  will  be  destroyed. 

Next  as  to  the  Grants^  Deeds  and  Doomnents  oom- 
prised  in  the  Third  Schedule.  These  are  set  forth,  m. 
(the  Schedule^  under  two  distinct  heads : .  first,  ^  Giaals, 
Deeds  attd  other  Docnmenta:"  seecod,  "  Copies  of 
other  Deeds  and  Doenmtnts  evidencing  theTitie  of  the 
Defisndants."  It  is  clear,  therefore,  that  the  Doonments 
ocmtained  nnder  the  first  hcad«  do  not  evidesBe'  the 
Title  of  the  Corporation.  Fimt^  as  fo  those  Dooumeats 
that  do  evidence  the  Title  of  the  Corporation :  for  if  we 
aaoceed  as  to  them^  a  nmlt»  fortiori,  we  shall  be  entitled 
to  have  the  otho*  produeed.  I^  anterior  to  the  Gsaiita 
made  to  the  Corporation,  the  Crown  (as  we  say  these 
Grants  will  show)  never  exercised  the  right  which  the 
Corporsiion  now  claim ;  then  no  such  ri^  waa  eon- 
footed  by  the  Ghrants.  The  Ormits  therefore  are  port 
of  oar  Evidence*.  The  Corporation  did,  formeriy«.oIaiBa 
by  Preaeription ;  and  they  may  attempt  to  anpport  theic 
claim  by  that  Titte,  in  the  Actioa  at  Law-  Am  we  not 
then  entitled  to  a  production  of  these  eM*ly  Docu-' 
meats,  in  order  to  negative  the  Prescription,  or  to 
show  that  they  do  not  know  their  own  Title*    Then  the 
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DefiMldftQte  say  that  mmif  of  these  Oranta  and  Doeu- 
artntfl  at«  the  evidence  of  their  Title  to  the  Town  and 
Lcfrdshity  of  Liverpool,  and  to  the  Town  Dnea  and       Bolton 
Cuatoms  afdfesitid.    Now  it  is  tme  that  a  Defendaat  ^* 

cannot  he  compelled  to  produce  Documents  that  relate,  ^-  Livbrpoql 
exclusively,  to  his  Title.  But  it  is  equally  true  that  if 
Ihfey  €to  not  relate  exclusivdy  to  his  Tttle^  but  will  tend 
i6  show  that  the  Plaintiff's  is  a  better  Title,  the  Court 
will  compel  the  production  of  thoee  Docamenta.  In  a 
Case  HI  ^hidtk  A.  ia  claiming  Title  to  an  £atate,  againaf 
Uu  who  ia  in  possession  of  the  Estate  and  also  <^aim4 
Title  to  it,  it  kl  noC  suffieieiit  for  A.  to  destroy  B:b  Titlci 
for,  by  so  doing,  he  will  not  establish  his  own.  But,  in 
iKa  Case,  the^  Title  of  the  Corporation  is  against  Com- 
mon Right,  and  the  destruction  of  it  is  the  Title  of  the 
Pkinttffs.  Their  Title  is  a  Title  to  Exemption,  wl^ich 
is  defeated  by  the  Corporation  having  the  Right.  If 
the  Corporation  have  not  the  Right,  then  the  Plaintiffs' 
Title  la  Exemption  succeeds.  For  these  reasons  we 
apprehend  that  we  are  entitled  to  a  production  of  those 
Docoments  to  which  the  strongest  objection  applies, 
namely,  that  they  evidence  the  Title  of  the  Defen^mts. 
Andy  if  we  are  entitled  to  see  those  Documents,  we  art^ 
of  comae^  entitled  to  see  the  other  Claas  of  Dooumenls 
to  which  that  objection  does  not  apply* 

Then  we  come  to  the  next  branch  of  the  Third  Sche- 
dule, which  coBtaios  Copies  of  Aceounta  from  the  Books 
of  the  Stewards  of  the  Mofyntux  Family,  under  whoo^ 
tile  Corporation  were  Lessees/  The  observation  made 
as  to  the  other  Accounts,  applies  to  these  also;  namely, 
that  we  are  entitled  to  inspect  them^  in  order  to  show 
that  there  haa  been  a  break,  or  variation,  in  the  covme  of 
tjie  payment  of  the  Duties. 
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Mec^  nMto  the  OopiM  of  BUMb  and  Aam^ni,  labet^ 
regalorifli,  Depotilions^  and  Deerea  iA  a  Siiit^iit  the 
ft»LTO«        Duchy  Court  of  LMeatter,  between  Sir  Ridtatd  'M^fy- 
^*  max  and  aaotlier,  and  the  DefendantB,  tbeOerpimifioB. 

CORFOtATIOV 

The  piodaGtion  of  dieae  Doetmietita  w9H  probaMy  be 
objected  to,  on  the  ground  that  Copies  of  them  maty  be 
procured  irom  the  Duchy  Court.  Bu^  although  firK 
deuce  which  the  Defendant  has  in  his  poeoconion,  may 
be  procured' from  another  quarter,  the  Court  wSl  compel 
ham  to  produce  it,  and  will  not  permit  him  to  pvt  the 
Fbintiff  to  the  ezpenae  of  procaring  it  oitifMb. 

Sir  Charki  WeihareU  and  Mr.  Daekmrtk  ftr  the 
DefimdantB: 

Thia  ia  a  Case  in  whidi  the  Corporation  having 
brought  an  Action,  against  the  Plaintffli,  to  recover 
certain  ToIls,the  Plaintiflb  filed  their  Bill,  allegiBg  that 
the  Corporation  had  no  Title,  M  all,  to  «he  ToHs,  or, 
Ather,  seeling  to  dtscover  what  that  Title  "was.'  A' 
Demurrer  was  put  in  to  die  Bill,  so  far  as  it  regalAsd. 
the  question  of  Title :  and  it  was  detennined,  b^  y^ 
Honor,  and  afteiwaids  by  the  Lord  CAmcelfar,  that  t&e 
Defendants  must  answer  fully.  Now  they  hare  ana wereff 
fully ;  and  the  questicm  is,  whether  the  Corporalion  ait^ 
to  be  oompeUed  to  produce  their  Documents.  Hie 
Corporation  have  stated,  in  their  Answer,  that  they 
have  been  in  Receipt  of  these  Tolls,  "for  neaily  Aiee 
Centuries,  first,  as  Lessees  of  the  Mofyntux  FamBy, 
who  held  them  under  Grants  from  the  Crown,  and, 
afterwards,  as  Purchasers  of  the  Fee  from  Ae  Moiynoix 
Family.  Now,  as  to  the  Documents  mentioned  in  -thA' 
First  Schedule  to  the  Vmi  Answer,  (hey  do  notf^ktettf 
our  Title ;  and  we  do  not  resist  the  production  of  them. 


K 
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Butr  ais  to  4be  Cbaitem  and  eihtv  Papen  ia  the  Saeohd 

Si^bedalo  to  the  KratAafiwar^  though  thejr  nay  fdala 

to  ame  of  Urn  mattera  in  the  Bill  meotiaBed*  yet  they       Boltov 

are  itltarly  iomaterial  to  the  PlaintifPa  Caae,  and  no-  ^^^ 

reason  is  stated  why  they  4ihoald  see  them ;  and,  as  it  ^^  Livbrpool. 

magr  be  my  important^  to  us,  that  they  sfaonld  not  be 

]^Cf4uiced|  ipe<conleiid  that  we  ought  not  to  be  com^ 

peUed  lo  pioduce  item. 

|[ail»  with-  leapeet  to  the  Dooumcota  mentioned  m 
Urn  SMond  Answer.   The  Accounts  rdate  to  the  ReBtB> 
received  on  the  different  JUaaes  which  have  been  graaAai,* 
from  time  to  time,  of  these  Tolls ;  they  are,  therefore, 
part  of  our  Tttie.    The  objection  to  the  prodaction  of 
the  Copies  of  Documents  from  Public  Offices,  is  two- 
feUl ;  fir»^  that  they  an9  in  Public  Offices,  and  are, 
t^ierefiare^  accessible  to  the  Plaintifis;  and,  secondly, 
that  they  are  etidencea  of  our  Title,  and  that  the  Plain- 
tifis  have  shown  no  common  interest  in  them*    Now,  in 
th.e  Couct  of  Exchequer,  where  a  Defoidant  has,  in  his 
poasessioDi  Extracts  firom  Doomsday  Book,  The  Paiik-^ 
n^entaiy  Survey,  or  other  Records  (rfthe  like  nature,  on 
a  Motion  for  production  of  Documents,  these  Papers 
are  either  not  asked  for,  or,  if  they  are  asked  for,  they 
are  velused, .  because  diey  are  obtained  from  Public 
Offices,  and  it  wouklnot  be  just  that  a  Defendant  should 
purchase  them  for  the  benefit  of  the  Plaintiff,  who  has 
just  the  same  access  to  the  originals  as  the  Defendant 
has. 

.  (17ieJ^M:e-CAaiice2/or:~What  authority  do  you  rdy  AafI4iP- 
upon^  when  you  say  that  it  has  been  the  practice  to 
refuse  t^  inspection  of  such  Documents  ?] 
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We  idy  on  no  particiiiar  Case,  for  it  is  tlie  unWenef 
pneftice,  and  is  of  almost  daily  oecurronce  in  th»  Coait 
^^^f^^^       of  Eacohcquer, 

Of  LivmB?ooL       [''^  Fice-Ciflficeflbf :— If  Acts  is  a  ivtitteft  Doou- 

mont  wliidi  llie  Defeadaat  has  paid  for,  bu4  whicfah 
rdatos  to  the  Plaintiff'B  Tide,  the  Deteid«nttst3i6«iid' 
to  produce  it  for  the  inspection  of  the  Plaiiittft}- 

The  oAer  groand  of  objeetion,  aad  n^ieh  apfdies  to 
att  the  other  Docamento  mentioaed  in  the  Seooiid  Aa-'' 
Bwer,  is  that  they  relate  to  the  Tide  of  the  CofpoMHioii.t 
Tbfi  gioand  on  i^ich  the  PlakitiiFs  pat  their  fight  to- 
the  inepeclion  of  these  Doeumente,  is,  mot  that  4hef 
have  aay  interest  in  them,  or  that  they  clana  Title  tiK 
these  Tolls>  but  because  they  are  endeavouring  to  im- 
peach oar  Title  to  them.  It  is»  however,  contrary  to-the 
established  principles  of  ihis£!ourty  thdt  a  Pasty  afaottid' 
be  raqt^i^  to  produce  Bocniamtn  which  aaytSMd'  te^ 
impaicb  his  own  Title,  mdess  k  is  ahowa  that  hia 
Adversai^  ha4  an  interest  in  them.  If  a  Katty  ia.  tor 
possession  of  an  Eatate,  and  an  Bjeetmeart :  ia  brotigh* 
against  him,  and  he  files  a  Bill  of  Discovi^^ffliast  ■&» 
^  Jtfi$^Ji.^  /-  Plaintiff  in  the  Action,  he  cannot  compel^  a  pssdMCkir. 
^"^ '  '^  ^f  bis  Adversary's  Tiile*deeds  by  merely'  allegiag  '^ftatf 

Vjj^f}(^^^  ^•y  would  show  that  the  latter  had  w  Title  te  Iter 

Estate.  The  Plaintiffs,  here,  admit  that  they  ta«va  W 
Tide  to  the  Tolls.  And  it  is  dear  that,  if  they  had  a 
Title,  they  could  not  obtain  a  production  of  tiieM 
Documente  solely  for  the  purpose  of  impeaching  die 
Dielendanto'  Tide«  Dott  then  the  fact  of  the  :Plaiiit3ft 
having  no  Tide*  give  them  a  right  to  an  inapeotidi  of 
these  Documents?    It  is  not  uapossibi|s  ibai^  these' 


■/ 
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may  he  blots,  in  the  Title  of  the  CorporatioD  to  dieae 

Tolls,  in  which  case  the  Molyneuac  Family  diight  obM 

them.  B6£toii 

V. 

;Wis  now  oeme  to  the  Gases;  and.  fifst,  those  stated  <^<^»^»atiox 
hy  Mr.  Bwwn  and  Mr.  Statham.  It  is  tme  diat  the 
latle  of  the  Cocpomtioii  was  stated,  in  them,  to  he  by 
Prescription,  but  they  do  not  claim  by  that  Title  new. 
Besides  those  Cases  related  to  questions  with  which  the 
Plaintiffs  hare  nothing  to  do.  One  of  them  had  refer* 
ence  to  a  ^lispnte  be^een  the  £orponiion  and  I  the 
Fieenen  of  London^  and  the  other,  to  the  power  of  die 
Corpomtton  to  diminish  the  Tolls.  The  i4aintiffit  hav^ 
DO  intepeii  in  &it  questions  to  whioh  Aose  Cases  nlate^ 
aiid^  therefore,  are  not  entitled  lx>  see  dieaii. 

Then,  as  to  the  other  Cases.  They  were  ail  stated 
either  ki  oontemplation,  or  during  the  pendency  of  the 
pesseni  procaedinga  at  Law  and  in  Eqiiity,  and,  con- 
sequeDftly^  tiM  Defendants  oa^not  to  he  compelled  to 
I»odttce  them.  Hughes  y.  Biddulpk  (a),  VeiU  v«  Pae^ 
(i),  WiOiami  y«  Mundie  (c).  It  was  stated,  on  the  other 
side*  as  titegnound  on  which  theee  Cases  ought  to  he 
prodttcedt  -tbati  if  a  Defendant  makes  dedamtions, 
hopFeyer  near  jthe  Trial,  they  may  be  gpven  in  e>rideaoe 
against  him.  Now  k  is  quite  true  that,  if  a  Party  makeii 
Declesatioiks  in  puUic,  they mi^ bexeceired inevidence 
agaiost  him ;  but  it  has  always  been  considered  to  be 
the  law,  and  to  be  necessary  for  the  well  being  of 
Society,  libai  communications  which  pass  between  a 
tod  his  Solicitor^  should  be  protected.    Bodi 


(a)  4  Rubs.  190.  (c)  1  Ryan    &    Mood.    34,*' and 

(6)  Ibid.  193.  see  Garland  r.  Scott^  ante,  p.  396. 


CASKS   IN   CHANCERY. 

Principle  and  Practice,  Uievcfofe,  aia  againat  liie  pio- 
dttction  of  these  Caeeaw 


Bqltov 


Of 


^*  We  ittbmit  that  the  Plainti£b  are  not  eotitlcd  to 

LxTaarooL  ^^®  "^  inspection  of  any  of  the  DociweotBir  eicept 
'  those  that  are  contained  in  the  First  ScheMe  io  the 
First  Answer,  and  in  the  First  Schedule  to  the  Seeend 
Answer. 

Mr.  Pepys,  in  Reply : — 

If  Docoments  are  material  to  the  purpose  for  which 
the  Plaintiff  seeks  a  Discovery,  he  is  entitled  4o  have 
cthem  produced,  although  they  relate  to  the  Defendant's 
^  Title,  The  ground  on  which  a  Defendant  is  not  eoli- 
tled  to  the  production  of.  his  Adversary's  Papeie, «,  «et 
because  they  relate  to  his  Advesary^s  Title,  but  because 
they  are  not  material  to  his  own.  It  is  upon  thtspon- 
ciple  that  an  Heir-at-Law  is  not  entitled  to  aainspedam 
of  Deeds..  His  Title  is  independent  of  all  D^sd^;  fBsai 
he  has  nothing  to  do  but  to  prove  the  seisin  of  his.  Ash 
cestor.  A  Tenant  in  Tail  who  has  been  ba]:fed  by  a 
Recovery,  n  entitled  to  see  the  IXecd  by  whioh  the 
Estate  Tail  was  created,  although  it  is  the  foundatioa  of 
his  Adversary's  Title  as  well  as  of  his  owii«  In  TJk 
Priiicm  of  Wales  v.  Lord  Liverpool  (d\  the  Plaintiff 
was  suing  on  a  Bill  of  Exchange,  which  was  the  fooib- 
dation  of  her  Title ;  but  it  app^ired,  to  the  Court,,  that 
there  were  certain  circumstances  connected  with  that 


Document,  which  might  affiurd  the  Defendant  ^atXaw  a 
ground  of  defence,  by  impeaching  the  Plaintiff's  Title 
to  sue ;  therefore  Lord  Eidon  directed  a  produetion  of 
that  Document. 


{d)  1  Swanat.  114. 
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It  10  mwliem  alfeged^  in  the  Answer  of  the  Oorpom-         1831. 
tion,  that  the  production  of  the  Documents  in  question     ' 
irould  not  assist  the  Plaintiffs'  defence  to  the  Action.        BbrtOK 
It  is: idle,  in  this  case,  to  talk  about  the  title  to  this.  c^#*ioJ*-«^,j 
Property •    It  is  not  the  Title  that  is  in  dispute ;  but  ^^  Li t%«MM>L. 
tfle  question  is  whedier,  by  the  Grant  under  which  the 
Ootporation  claim,  any  right  is  conferred  to  exact  certain 
heavy  Dues.    Their  Title  is  not  at  all  in  discussion. 
The  only  question  is,  whether  the  right  to  exact  these 
Dues,  is  incident  to  their  Title. 

'  Then  as  to  the  Cases.  It  cannot  be  denied  that  we 
am*  entitled  to  see  those  that  were  stated  by  Broirit  and 
Siaiham.  •  The  question  with  respect  to  the  others,  is 
one  of  greater  difficulty.  Now,  the  ground  on  which  » 
Solicitor  is  protected  ftom  divulging  communications 
nade  to  him  by  his  Client,  is  that  they  are  confidential ; 
•ad  they  are  equally  protected  at  whatever  distance  of 
time  tfiey  hav«  been  made.  But  the  House  of  Lords 
has  decided  Uiat  statements  of 'iacts  for  the  opinion  of 
Counsel,  are  not  within  the  protection.  RadcKffe  r. 
JBiirmum  (t)*  The  same  principle  that  appfies  to  Cases 
Siajted  some  years  back,  is  equally  applicable  to  Cases 
stated' peodiDg,  and  with  inference  to  existing  proceed- 
iAgs.  If,  as  the  fact  is,  they  are  not  protected  because 
Iksy  are  confidential  communications,  they  are  not  pro- 
tsated  at  aB.  The  time  at  which  they  wei^  submitted  tc^ 
Oomsel  cannot  be  material*  Cases  are  never  Submitted 
to  Counsel  unless  there  is  an  expectation  of  a  disputef 
asising'.  How  can  it  be  material  whether  that  expectar^ 
tion»  is  realised  now,  or  ten  years  hence.     The  Attorney'' 

(«)  a,  Bro.  P.  C.  514.  t^  Ar  ^0fHai^ 
Vol.  III.  '^/>f^J^C.J9fiJC    ^   ' 


GtHermi  y<  9efM(ii»(f).  Tt*  CMen  ih$i  bme  iMen 
cit«d  (at  ik»  D«lf it4B«tik  do  Q«t  ftt  «n  mkuslkm 
9<iuo«       with  thd.  do«^n«  iMd  <)o«»  by  l4wd  fWad^  id  Tki 

Kdihilni  it  vaa  dadidMi  thai  oonfidflBtMi  e6aMMHU> 
calloM.  b«twe9ii  tbe  ])efai4iP.I  ami  li^  Sofioitois^or 
l^^vam  tbe  Cowlry  Solioitqr  «n4  tbQ  Toiirtt  SdicilNv 
ift  ikm  rcjbUoQ  c^f  Qlmt  and  SQli^torv*  c^Um  dwrias 
tbft,  C^«uBf»  w  mik  v^^renee  to  ilu  tlKMi^  yrwriow  te 
its  coaunenoemeDtf  oaght  to  b0  protoPtoil;  b«t  ftU  tfi« 
other  PapeiB  were  cNrdered  to  be  pvoduoed.  That  Case 
«MihfiAe.iio  e^ecA  uj^W  ttie  oni»  nor  bcCise  ihe  Coiiit : 

what  go^uHcm  aoeveri  or  %l  w]mI  tma  sMrar  jAi^  ik 
ijdade.  J^or  has  the  Case  of  Vemf  t«  iVoiy  any  eioaer 
^^fdiqatiQA  lo  the  proiM^tqiiMiijoik  U  ms  there  hIdU- 
that  tlM  PUiuli^waa  Mt  eati^M  ta  thf  piodoeliQftafi 
%  lMtor«  a4D|itted  by  the  Defendavit  to*  be  ift  hie  fommmK 
atoDit  b^t  \Klwkd^  wea  wiilten.  by  him  to.  hipfielwtoa^aai: 
w}ii^.  dmPtod  tbe  Solioitor  to  takiatk^qpumu  of  Ora»<^ 
89I  vfKm  the  qneation  m  diapiiKto.betweii  |he«BtBiaa»> 
lleUthief  of  tboee  Deeiaioiia  ahowa  thitt  a  Caae  ttotodto 
the  opiMon  of  Coayaaie)  after  a  Smit  ia.  m  aontoinphttot'. 
or  baa  been  ooamencedt  oQgbit  AQt  to  be  pvod«eed«  iikt 
botb  tboae  Caa^  tba  DocQineDta  were  prDtQotod»oa.ahei 
)9WQd  of  tbeu^  QOQteiduag  nawiibptiat  oonuaoBnima.' 
bat^waMthiiSAbciitefawlClieQjL  lo  Jbvs/onf  s^  Jiiaaij 
499  (g)s  vbiob  wia  iwy  reeentty  baftce  lad  Tyrf^ 
terif#  C.  3«  a«4  whkb  vaa  a  Caae.  wbeaa  Wwrnkiamtm 
fikdaSiU  agaiM* thi^ir Rector, aiatiiir tlMl  he^i». 
hjp  poa$es«jloii  ceftam  Caaea  tou«fai»g  tbe  Msltanitii^ 

(/)  2  Jac.&  Walk.  391,  {g)  Not  yet  Te|iorted. 


CASES   IN   CHANCERY.  485 

questioD,  which  he,  or  hi»  PredcjoesacNfB  had  stated  for         i8si« 
the  opinion  of  Counael,  at  some  former  time^  and  cer-     ^^'    '''      ^ 
taioly  before  the  Suit  was  commenced^  his  Lordship        potiiov 
ordeied  ^  pvoduction  of  those  Cases.    If  A.  takes  the  ^       ^' 
opinion  of  Counsel,  on  a  matter  which  is  expected  to  be  q^  Livb&pool. 
a  subject  of  Litigatioii  between  him  and  B.,  and  aftei^ 
watd^  the  litigation  ariaea,  B.  ean  compel  a  produc- 
tion of  that  Case :  for  it  does  not  siguify  whether  the 
Case  was  atated  with  a  view  to  alitigatioa  which  takea 
place  the  next  year«  or  ao  years  afterwards.    It  has  been- 
^eeided  thai  Cases  for  the  opinion  of  Counsel,  are  not 
protected  on  the  ground  of  their  being  confidentiai 
cammunicationB ;  and,  if  thf^  are  not  protected  on  that 
ground,  they  are  net  protected  at  all* 

With  nspeet  to  thoee  Doquments  which  are  said  to 
he  in^  Public  GfiMes,  there  cannot  be  any  ground  for 
seeisting  their  produciion.  The  Defendants  hayenot 
told  w  where  the  Public  Officea  are,  in  which  they  are 
dapo^ted.  if  they  have  got  Papers  in  their  possession^ 
whiA  are  evidence  against  t)i«D,  and  material  for  o^v 
purpeae^  we  are  entitled  to  see  them/  There  can  be  no* 
doubt  of  the  oAtenaUty  of  these  Papers,  for  they  aiey 
eon^  of  them«  Ae  aivMieat  Accounts  kept  by  them-< 
selves^  and  i^  the  Crown,  before  their  Title  acorued* 
We  May  find,  if  the  produetion  of  these  Accounts  is» 
oempeUed,  that  there  is  as  little  ground  for  the  claim  by 
PnesqEiption»  aa  fey  that  l^  Oraiiit.  If  these  Payn^nt% 
ase  found  not  te  have  been  iiwa  time  immemorial,  that 
foet  would  have  ipreat  weight  in  deciding  the  question 
aa  to  whether  their  Title  is  good  or  not.  They  may  relate 
to  their  Title,  but  they  do  not  deny  that  they  are  mate- 
rial to  our  Case. 


L  L  a 


CASES    IN    CHANCER  v. 

'  The  Vi  cs-Cr  ah  cellos  : 

In  this  Case  I  understand  there  is  no  objectfon  made 
to  the  production  of  the  Documents  contained  in  the 
CoR^OBATioK  I'lrst  Schedule   to  the  First  Answer,  and  in  the  Ffarst 
oy  LiTCHpooL.  Schedule  to  the  further  Answer. 


V. 


Witk  respect  to  the  Docnments  c^mtaiiied  in  the 
Second  Schedale  to  the  same  Answer,  the  part  of  the 
Anewer  which  refers  to  the  Schedule  is  in  these  woids : 
**  The  Defendants  admit  that  they  hsjre  in  their  pos- 
session or  power,  various  Charters,  Books  of  Account, 
&c.  relating  .to  the  Matters  in  the  Bill  mentioned, 
(other  than  and  besides  such  of  the  particulars  afore- 
said being  in  the  possession  or  power  of  these  Defend- 
ants as  are,  or  form,  or  contain  any  Statements  of  the 
Title  under  which  these  Defendants  claim  the  Town 
Dues  or  Customs  aforesaid,  or  as  relate  to  any  of  the 
Matters  stated  in  the  said  Bill,  which  are  hereinbefore' 
demurred  to)  :  And  these  Defendants  have,  in  die 
Second  Schedule  to  their  Answer  annexed,  set  forth  a 
list  and  Description  of  the  said  Charters,  8&c.,  other 
than  as  aforesaid ; "  which  Sentence  I  understand  to  be 
a  representation  that  the  Defendants  havei  in  the  Second 
Schedule,  set  forth  Copies  of  the  Documents  which  do 
not  relate  to  their  Title,  or  to  that  Matter,  from  a  dis- 
covery of  which  they  wish  to  protect  themselves  by 
Demurrer,  but  do  relate  to  Matters  to  which  they  admit' 
die  Plaintiffs  are  entitied  to  a  Discovery ;  and,  on  that 
Statement,  (that  being  all)  it  "appears  to  me  that  the 
Phuntiffs  are  entitled  to  have  an  inspection  of  those 
Documents.  But,  if  there  is  anything  special  witfi- 
respect  to  the  nature  of  those  Matters,  a  discovery  of 
which  the  Defendants  have  admitted  they  are  bound  to^ 
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make,  bo  as,  upop  the  miie  iBap«ctM>m  of  vhat  thene 
•MatteiB  are»  it  would  appear  that  the  Plaintiffs  have  no 
right  to  have  the  inspection,  I  must  read  over  the  First       fi^xax 
Answer  jnore  particularly  than  I  have  had  an  opportii^  ^     ^' 

With' respect  to  the  Pstpers  contained  in  the  First 
'SehMule  to  the  Second  •  Answer,  it  appesffs,  upon  the 
ftce  of  ^e  Answer,  that  the  Defendants  are  willing 
that  the  Plaintiflb  should  have  an  inspection  of  them.  " 


Then  as  to  the  Cases  stated,  by  Brown  and  Statham, 
for  the  opinion  of  CounseL  It  appears,  in  the  body  of 
the  Answer^  that  those  Cases  represented  that  the 
Title  of  the  Defendants  to  the  Tolls  which  they  claim, 
was  by  Prescription.  But  it  also  appears,  by  the  same 
Answer,  that  the  Tide  of  the  Defendants  was  not  a  Title 
by  Prescription,  but  by  Grant.  Those  Cases,  therefore, 
contain  a  representation  that  the  Defendants  have  not 
that  Title  which  they  allege  they  have,  and  will  assist 
the  Plaintiffs  in'  defending  themselves  against  the 
Claim  made  by  the  Defendants;  and,  as  there  is  no 
Statement  that  those  Cases  were  prepared  with  re 
ference  to  the  Action  which  caused  this  Bill  to  be  filed, 

I  think  that  the  Plaintiffs  are  entitled  to  an  inspection 

• 

of  thenu 


\y 


., .  Wiib  respect  tq  the  other  Cases,  it  is  alleged,  in  the 

body  of  the  Answer,  and  the  dates  of  them  which 

appear  ia  tl^  Schedule,  jihow  that  they  were  prepared 

-in  jBOBtempli^tion  oC  ^nd  with  reference  to  the  Action 

in  the  Bill  mentioned,  and  with  reference  to  this  Suit 

L  L  3 
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^M    ^r      1831.  )7ow  tSie  d^skm,  wMeh  has  been  refinrred  te,  m  tin 

S^^  iiotiee  of  Lotde,  does  not  appear  to  taivfe  bad  t&y  td4- 

Bottov  tion  to  a  Case  BtibD^iitted  to  Oottittri  widi  ttganl  to  the 

.^      ^*  ^ait :  and  it  is  admitted  ttail  a  Part?  tsaaoot,  b?  tteau 

or  Ltvaaroof..  ^  *  *"  *  *^  ™®  Court,  obtain  nom  a  DeftndaiiU  a  dis- 
covery of  a  communieation  which  he  has  made  to  his 
Cotfnsel.  There  is  no  iastiuiee  of  a  Bill  beii^  Hied 
soggesting  that,  at  a  consuUatiM  between  a  Paity  and 
his  Coansel,  Statemfents  wa^einade  by  the  Petty  which 
would  defeat  his  Qaim,  and  |>tayi^  for  a  disceveiy  of 

^  -^u/^  /^^  /^  '^  those  Statements.  The  late  Lore/  Chancelhr,  when  his 
/  attention  was   expressly  called  to  the  point,  was  of 

opinion  that  communications  between  a  Party  and  his 
Solicitor  in  the  progress  of  the  Cause,  or  with  reference 
to  the  Cause  previous  to  its  being  instituted,  ought  not 
\o  be  divulged ;  and  it  appears  to  me  that  there  is  no 
sound  distinction  between  a  communication  made  by 
a  Party  to  his  Solicitor,  during  the  progress  of  the  Suit, 
or  with  reference  to  the  Suit  immediately  previous  to  its 
being  instituted,  and  a  Statement  made  by  the  Solicitor 
to  Counsel  under  the  samet^ircumstances.  tf  a  Party 
ought  not  to  be  compelled  to  produce  a  Letter  ivritten 
by  himself  to  his  Solicitor  stating  the  Circumstances  of 
his  Case,  can  it  be  said  that,  when  those  same  circum* 
stances  are,  by  the  direction  of  the  Party,  staled  in  the 
shape  T)f  a  Case  for  the  opiiiion  of  Counsel,  they  shall 

^J^i^/,./^/^  be  divulged?     The  decision  in  Hughes  v.  Biddulph 

^  establishes  a  principle  which  is  directly  applicable  to 

"all  the  Cases  in  ^  posdessioA  «>f  the  Coirporal&on, 
tiftiber  than  thoie  stated  by  JWdm  and  iSte^ilMi;  aiidmy 
'opinion  is,  that  they  tmght  not  to  give  ah  inspedtion  of 
toiy  of  dteir  Cas^  teCept  those  wfaidi  were  preplMd  by 
*)Brown  and  Statkami 


CA6EB  IN   CHAVCBAY.  489 

Witii  nesiMct  4o  -die  D^osmmte  contained  ia  th«         .is^t • 
Third  Sohedole^  I  imdecstuid  that  they  alie>epra8eated>  -     / 

generally^  to  be  DocumentB  whicfa  evidenee  th^  Title  of  BoitoM 
the  DefeodantB^  In  the  body  of  the  Ai»wer»  the  Coi»-  cimwifcA'rto^ 
)H»i«doii  state  that  they  have,  ih  their  pMeessieii,  certam  xfsLiftti^o&L^ 
QvoflB,  Deed8»  Decvments  attd  Papers  relating  to  the 
mattem  aforesaid,  or  some  of  them,  but  that  naany  of 
«iioh  Granle,  Deeds,  and  Documents  are  Title-deeds, 
eridenoiag  and  riiowiqg  the  Title  of  the  Defendants  to 
the  Town  and  Leedship  of  lAvtrpmd,  and  to  the  Town 
Dues  and  Customs  aforesaid,  and  that  many  of  such 
Doeuments  and  Papers  are  Copies  of  Acoomits  froaa 
PaUic  Offioes.  In  the  body  of  th^  Answer,  therefon, 
they  have  not,  as  1  understand  it,  alleged  that  thos^ 
Copiesof  Accounts  from  Public  Offices  evidence  their 
Title.  But  the  Schednk  is  part  of  the  Answer,  and 
contains  a  preliminary  description,  which,  in  my  mind, 
applies  to  all  the  portions  of  the  Schedoto  which  follow 
it*  That  description  is  in  these  words :  **  List  of  Copies 
<of  Docuanents  and  Papers  from  Public  Offices  evidenciag 
4lie  Title  d[  the  Defendants  to  the  Town  and  Lordship 
«f  Li\)erp9ol,  and  the  Town  D«es  and  Customs  in 
^ueslioii/'  Mow,  in  die  coarse  of  the  Reply,  it  was  said, 
tery  truly,  ihat^  where  there  is  a  Deed  rating  to  the 
Title  ^  both  Parties,  produt^tion  of  it  will  be  ordered ; 
t)ut  dmt,  where  a  persoa  clmms  as  Heir  at  Law,  the 
Documents  which  constitute  the  Title  Of  the  Defendant, 
vhall  aot  be  prod«oed,  beoanae  the  PiaintiflTa  Title  dote 
fiot  depend  upon  deonmsntary  evidence ;  and  it  appear! 
to  me  tiiat  there  is  a  very  dear  aaalogy  between  the 
caae  of  an  Heir  at  Law  claiming  an  Estate,  and  th^ 
case  of  the  Plaintifis  in  this  Cause,  who,  prmAfade,  have 
41  right  to  be  exempted  from  the  payment  of  any  Tell ; 
and  it  lies  on  those  who  insist  on  having  a  Title  to  lety 
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these  ToUa»  ta  make  out  a  Title  oontmry  to  tlie  fon^  of 
the  Common  Law.  But  then  the  eame  fjiacif^e.also 
extends  to  exempt  these  Defendaats  from  mamfestmg 

CoapMATiov  *^^*'  '^^^^^  which  is  to  the  prejudice  of  the  primA  faae 
Of  Li  V  BR  POOL,  right  of  the  Plaintiffs  to  be  exempted  from  the  payment 

of  ToU.  And,  inasmuch  as  these  Docnmeots  are 
described  as  being  Documents  which  evidence  the 
.Title  of  the  Defendants,  and  as  nothing  is  to  be  inferred, 
from  any  passage  in  the  Answer,  that  they  evidence  the 
Title  of  the  Plaintifi,  (which  they  might  do,  though 
they  evidenced  the  Title  of  the  Defendants)  I  am.  of 
opinion  that,  with  respect  to  all  the  Documents  con- 
tained in  the  Third  Schedule,  an  inspection  ought  not 
to  be  granted*. 


aBB*» 


1830; 
4tb  May. 

Pleaduig, 

To  a  BHl  filed 
by  Persons 
ciaimiDg  Title 
to  an  Estate  as 
the  Co-heirs  of 
A,  ex  parte  ma* 
iemdf  the  De- 


BMERSON  V.  HARLAND. 

The  Plaintiffs,  by  their  BiU,  cldmedio  be  entitled  to 
one  undivided  Third  Part  of  certain  Estates  in  Yorhhire, 
as  the  Co-heirs,  ex  parte  matem&f  of  one  Jnn  Ihigg,  aad 
prayed  that  it  might  be  declared  that  they  w««  m 
entitled ;  that  Accounts  might  be  taken  of  the  Estates, 
and  of  the  Rents  received,  by  the  Defendants,  since  the 
decease  of  Ann   Trigg,   and  that  a  partition  of  the 


fendanu  pleaded  Estates  might  be  made  between  the  PIainti£b  and  the 
a  ano  er        Defendants.    The  Defendants  put  in  a  Plea  in  the  fol^ 


Person  was  the 
Heir  of  A*  ex 
partepatemdf 
but  did  not  set 
forth  the  Pedi- 
gree of  that 
Person:  sembie 
that  such  a  Plea 
is  ^ood. 


lowing  words :  ''  That  £ou,  the  Wife  of  Ti^ioiif 
Marine  of  Wethtrhy  in  the  County  of  ForA,  Gentleman, 
formerly  Loi$  Harland,  was,  at  the  death  of  Ann  Ttigg 


*  On  the  13th  February  1832,  Lord  Bra^gkam^  C,  affirmed 
the  Ficc-ae/icf/for  8  Order,  z^^^^^i:''*^ 

SAJ^  .<C^^  -fe^^ 


^//.^7/J /P'^'^^^-^^'^ ^""^Z  -  ^^^^^  r^^J-Sj^L. 
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in  th^said  Bill  named,  ^and  now  is  Heir  at  law  of  flia 
said  Ann  T^igg,  ex  paHe  paternA,  of  the  ^hole  blood, 
wlach  the  Defendants  aver  to  be  true  and  are  ready  to 
prove,  &c/' 

Neither  Lm  Marine  nor  her  Husband  were  Parties  to 
the  Suit. 


EHIBSON 
HAHtAKD. 


The  Sottdtor^General  and  Mr*  Swansien,  in  support 
of  the  Plea,  said  that  the  Plea,  as  framed,  tendered 
a  safficient  Issue,  although  it  did  not  set  forth  the 
Pedigree  of  Loi$  Marine :  that  this  was  an  affirmative 
Plea ;  and  that  it  was  improper  that  a  Plea  should  state 
Evidence  of  the  fact  pleaded. 

Mr.  Knight  and  Mr.  Spence^  in  support  of  the  Bill 
aaid  that  it  was  incorrect  to  pleads  generally,  that 
a  Person  was  Heir :  that  the  Pedigree  of  Mrs.  Marine 
ought  to  have  been  set  forth :  that  Heirship,  was  not 
a  fact,  but  a  conclusion  of  Law :  Gun  v.  Prior  (a)» 
Sanden  v.  King  (b),  Tkring  v.  Edgar  (c)^  that  the  Bill 
chained  that  the  Defendants  had  frequently,  by  corres- 
pondence and  otherwise,  admitted  the  Plaintifis*  Title, 
and  that  the  Plea  ought  to  have  been  accompanied  wiUi 
an  Answer  to  that  charge. 

•  « 

The  Solieiior^Generalf  in  reply,  said  that  the  admis* 
sion,  by  the  Defendants,  of  the  Plaintiffs*  Title,  was 
a  o611ateral  fact :  that  the  Plaintiffs  were  put  out  of 
Court  by  the  Defendants  showing  that  the  Title  to  the 
Estate  was  not  in  them,  but  in  another  Person^  that  no 


(a)  1  Cox,  197.  ib)  Madd.  &  Geld.  61. 

(c)  2  Sifnr  &*  Stu.  274. 
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18^.        ^AaAukm  bjr  tiie  DeTendantH  would  «iv»  the  PlaitttiA 

' • — ^     4lMeetli«A,«ftltt]MMkiitsliftdiiimwcii^^ 

Emnaoif      ^  qoeatioimlity  vmdd  haTe«Twr«kd  diek  Plea. 

V. 

.Hiku&Mi.  ijj^g  Vice-Chancellob-. 

their  Plea  by  an  Answer  denying  the  Correspondenoe : 
and,  on  the  ground  that  they  have  not  done  so,  I  over- 
««ktlKPlea. 


M^ 


1830: 

15th  Jane,  ^kUH  v.  BALM- 

CmZtum.  Richard  balm,  by  his  WiU  dated  the  17th 
Vesting. ,  August  1815,  gave  the  Kesidue  of  his  Personal  Estate 
Teitatorbe-  ^  ^^  ExecutotSi  upon  Trust  to  invest  the  same  in  the 
qoeatbed  bis  Re-  Funds,  in  their  names,  upon  Trust  to  pay,  transfer, 
tftT^^t^^^  and  make  pver,  the  said  Stocks^  Funds  and  Securities, 
Trust  to  transfer  unto  and  equally  between  his  Great-Nephews  and 
the  same  unto  Nieces,  the  Children  of  his  Nephew  John  Balm,  and 
phews  and  ^^^  vespectiva  Executors,  Administrators,  and  Assigns, 

Nieces ;  the  the  Shares  of  the  Boys  to  be  payable  and  transfer- 
B^'^?!  able  to  them  at  their  respective  ages  of  Twenty-one 

feraUe  to  them  y^^s,  and  those  of  the  Girls,  at  that  age  or  day  of 
at  Qi,  and  those  marriage^  which  should  first  happen,  and  to  accumulate 

ai  o^Marriase.  ^^'  th«n^  ^^  the  mean  time,  with  the  usual  benefit  of 
and  to  accnmu-  Accruer  and  Survivorship  in  case  of  the  death  of  any  or 
late  for  them  in 

the  mean  time,  witli  benefit  ^f  A^c^oer  and  fiarvif^MlMp:  and,  in  case 
of  the  Death  of  ^11  the  said  ChiUnn  etao^t  onci  btfors  their  Shares  be- 
came veited,  then  upon  Trust  to  transfer  the  whoie»  to  the  Survivor,  at 
the  age  or  time  aforesaid.  Held  that  a  Great-Nephew  bom  after  the 
Testator's  death,  but  belbre  any  of  bis  tAher  Great ^Nepbews^Ml  NieciM 
attained  3i  or  married)  was  entitled  to  a  8hare  of  the  Testator's 
Residuary  Estate. 
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either  of  them  under  the  age  or  time  aforesaid  :  and^  in 
case  of  the  death  of  all  the  said  Children  except  one, 
before  their  Shares  of  the  said  Residue  became  vestod 
Interests,  then  to  pay,  transfer  and  make  over  the 
whole  of  the  said  Stocks,  Funds  and  Securities,  with  the 
Dividends  and  Accumulations  thereof,  unto  such  only 
surviving  Child,  at  the  age  or  time  aforesaid. 

The  Testator  died  on  the  30th  of  October  1815,  at 
which  time  John  Balm  had  Issue  two  Sons  and  three 
Daughters*  who  were  the  Plaintiffs  in  the  Cause.  In 
October  1816,  and  whilst  all  those  Children  were  under 
age  and  unmarried,  he  had  another  Son  bom,  namely* 
the  Defendant  Thomas  Sherwood  William  Balm. 

The  question  was  whether  T.   S.    Tf^   Balm   waB 
entitled  to  participate,  with  his  firothers  and  Sisters, . 
in  the  Kesiduary   Personal  Estate    of  the    Testatdt 
Bichard  Balm^  or  whether  his  Brothers  and  Sisters 
were  exclusively  entitled  thereto. 

Mr.  Barber,  for  the  Plaintiffs,  the  Children  oiJohn 
Balm  bom  in  the  lifetime  of  the  Testator. 

Mr.  Rawlins,  for  the  Defendant  T.  S.  fV.  Balm, 
V.  Secern  (a). 


The  Vicb*Chancellor  : 

The  Testator,  here,  has  put  a  construction  on  the 
word  *^  Vested :"  and,  according  to  that  Constructioi^ 
there  is  no  vesting  until  a  Boy  attains  twenty-one^  or 
a  Oirl  marries.  Declare  ihat  the  Personal  Estate  of 
the  Tastiktort  R.  Balm,  became  and  is  divisible  amoqgal 
the  Plaintiffii  and  the  Defendant  T.  S.  W.  Balm. 

(a)  1  Bro.  G  C.  6Sti. 
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1830:  Mary   Ann   Amelia  Hbaley,  and  ObohOiana 

^ ,     >o     ppc*      Augusta  Healey,  Plaintifis;  and 

Practice.       7ame8    Jaooer    and    Jane    his    Wife,    George 
Witneu.  Richards    Healby    and    Robert    Williams, 

APlaliiuffhav.      Defendants. 

log*  by  mistake^ 

^i"ed  to  file  a  XhE  Plaintiffs  had  examined  their  Witnesses  in  May 

fore  be  examin-  ^^^  ^^^^  1828^  and  before  they  had  filed  a  Replibatioa 
ed  bisWitoessesy  to  the  Answers  of  the  Defendants.    The  Defendants 

tTwoJ^jSA-  •'^^^^  ^^^  ^'^^^'  wishing  to  cross-examine  the 
standing  Publi-  Plaintiffs'  Witnesses,  moved,  on  th6  4th  of  Noyemher 
cation  passed,  to  1828,  that  those  Witnesses  might  be  produced,  at  the 
Witnesses  on  the  Pl&intiffs' expense,  to  be  examined  by  the  Defendants, 
Interrogatories  either  on  a  Commission,  or  before  one  of  the  Examiners, 
noTto^xamine^  or  that  their  Depositions  might  be  suppressed,  '*  the 
any  new  Wit-      said  Witnesses  having  been  examined,  by  the  Phirntiffs, 

without  having  filed  any  Replication  :**  and  the  Court 
ordered  the  Witnesses  ito  be  produced  fbr  cross-exanu* 
nation,  according  to  the  Notice  of  Motion.  In  Bfarch 
1829  the  Plaintiffs  replied  to  the  Answers ;  and  Jagger 
and  Wife,  in  pursuance  of  the  Order,  cross-exstmined 
the  Plaiutiffs"^  Witnesses,  and  examined  other  Witnesses 
for  themselves.  Publication  having  passed,  in  August 
1829,  the  Cause  came  on  to  be  heard,  before  the  Master 
of  the  Rolb,  in  May  1830,  when  the  Defendant  George 
Hichards  Healey  objected  to  the  reading  of  any  ^f  the 
PlamtiflBi*  Evidence,  on  the  ground  that  it  had  *een 
takeh  before  his  Answer  was' replied  to,  and  without  IM 
htiving  been  served  with  Notice  of  th^  Bi^miniLtioa* 
The  Court  ordered  that  the  Cause  should  stand  orer,  in 
order  that  d  R.Healeif  might  apply  to  have  the  Jkfo^ 
silions  suppressed;  and,  on  the  17th  of  May  1830,  tht 
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Court  ordered  that  the  Depoeitions  ahonld  be  sup- 
pressed, and  that  the  Plaintiffs  should  pay,  to  G.  R. 
Beakif,  the  Costs  of  the  Application. 

A  Motion  wsB  now  made,  on  behalf  of  the  Plaintiffs, 
that  the  last-mentioned  Order  might  be  discharged  or 
varied ;  and  that  the  Defendant  G.  S.  Healey,  might  be 
at  liberty  to  cross-examine  the  Witnesses  who  had 
been  examined  on  behalf  of  the  Plaintiffs,  and  that  the 
Plaantiffis  might  be  at  liberty  to.  read,  at  the  hearing  of 
the  Cause»  the-  Depositions  of  those  Witnesses,  or  to 
reexamine  them  upon  the  Interrogatories  already 
filed..  This  Motion  was  supported  by  an  Affidavit 
purporting  tibat  the  Solicitor  for  G.  R.  Heaky  was: 
aware  of  the  Witnesses  having  been  examined  on 
behalf  of  the  Plaintiffs,  prior  to  the  time  when  Publica- 
tion passed,  and  that  he  was  aware  of  the  Order  of  the 
4th  of  November  1 828,  and  of  Uie  Plaintiffs'  Witnesses 
having  been  orossrexamined,  by  Jagger  and  Wife: 
that  he  had  seen  the  Depositions  taken  on  such  exami- 
nation and  cross-examination :  that  Jagger  and  Wife 
had  not  only  cross-examined,  the  Plainti£b'  Witnesses,, 
but  had  examined  Witnesses  in  chief,  as  to  the  facts  on 
which  the  legitimacy  of  the  Infant  Plaintiff  (and  whicli 
it  was  the  interest  of  G.  JR.  Healey  to  dispute)  der* 
pended :  that  such  cross-examination,  and  examinatioa 
in  chief*  were,^  in  fiict,.  made  for  the^  benefit  of -G.  R^ 
Jieal^:  mi  that  it  was  thought  unnecessary  to  go  into 
%  separate  cross-examination  and  examinatioa  in.  chief 
«n  his^  behalf:  that  the  legitimacy  of  the  Infimt 
Plaintiff  was  fully  established  by  the  Evidence  in  the 
Gaiise;  and.  that  she  was  entitled  to  the  Decree  of  the. 
Couflt  in  her  fitvour* 
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Mr  Kmghi  and  Mr.  B.  Parry,  m  snppott  of  ^ 
Motion,  aaid  that  G.  Ji.  Hmkif  was  the  only  one  of  the 
Defendants  who  was  matmaUy  inteveeted  in  Ae  8ml  t 
that  he  left  his  Defence  to  Jagger  and  Wife :  that  he 
must  have  known  of  the  oroiii  eiawiiirtoii  and  exaini- 
Batkm  in  chief  that  had  taken  pkee  andar  the  Older  of 
the  4th  of  November,  and  that  th^  oogbt  to  be 
aidtred  as  hia  acts.    Car  ▼*  AUimgham  (a). 


Mr.  Pep^  and  Mr.  Gartait,  for  the  Defendant 
6.  A.  IhalijfM  said  tlutt  the  omHAmg  to  ile  a  Replica^ 
tioM  befosa  the  Witneaeea  weve  eKamined,  oooh)  nol 
have  arisen  from  mistake,  as  every  Solioitor  mast  kno^ 
that  it  is  irregolar  to  examine  Witnesses  heforo  that 
pieceediag  baa  taken  plaoe,  and  as  the-  Applioation 
made,  by  Jagg9r  and  Wife^  in  November  i8i^,  musl 
have  brought,  the  icreguhurity  aa  to  the  other  Defendant; 
to  Ae  notice  of  the  Plaintifia:  that  the  Court  will  not 
aHow  a  Party  to  re^eKamine  his  Witnesses  anless  it 
appears  that  the  mtatake  was  unintautioiial :  Mutfuk 
Choknoiuklq^  v.  Lord CUaiam  {b)z  that  it  vras  not  pfffr*' 
bable  that  6.  JR.  Htakg,  who  had  a  most  importaiii 
interest  at  stake,  and  whose  Title  depended  apon  the 
tsstimony  of  Witnesses,  ahaakl  know  thst  Witneasea 
were  to  be  examined,  and  yet  take  no  part  ia  the  pro* 
seeding  t  that  no  ana  eaer  heard  of  Witneasea  Ueii^ 
i^^mninedr  whea  the  Party  knew  the  oonteiita  of 
their  Depofltiona :  that  knowkdga  of  te  inagnksity^ 
in  November  iSaS,  had  been  bsooght  koma  to  th^ 
TWnlifiy  Solieitv,  and  that,  ftom  that  time;  Aava  haA 
been  wiUiil  defeub  on  thmr  part;  th^it,  if  the  D^osl^ 
tiMs  were  not  suppvassad^  the  €ouit  would  silaw 


(a)  Jacob,  337. 


(6)  s  Mer.  71. 
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|)^^pii4ioa»  to  1)6  fe«d»  at  ihe  Hearittgi  wUch  were  net 
Evidence ;  for  the  Examiner  had  no  authority,  befoie 
Replication,  to  administer  an  oath :  that  the  Witnesses 
cQid4  mt.  be  indicted  fbt  Ferjury,  on  the  Depositions, 
a»  the  I^diotmett  nusk  stale  thai  the  Repfication  and 
all  the  other  proceedungs  in  Ilia  Cause,  had  regularly 
taken  plaae. 

The  YicE-CHANCBLLom : 

It  appears  to  me  that  the  inegulaiity  in  this  Case, 
ha#  happened  bjp  mietake^  and  I  Amk  il  right  to  give 
the.  PlaiQtiQa  aok  epyort.Miily  to  ia*examine  Iheh  Wit- 
iVWie^. 
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jAOOEa. 


10th  June. 


''  Order  that  publication  in  this  Cause  be  enlarged 
until  the  first  day  of  Michaelmas  Term  next :  that  the 
Plaintifis  be  at  liberty  to  re-examine,  upon  their  Interro- 
gatories already  filed,  their  Witnesses  whose  Depositions 
have  been  suppressed  under  the  Order  of  the  17th  of 
May  1830;  and  the  Defendants  are  to  be  at  liberty  to 
cross-examine  those  Witnesses,  but  the  Plaintiffs  are 
not  to  examine  any  new  Witnesses;  and  the  Defendant 
G.  ii.  Healey  is  to  be  at  liberty  to  examine  any  Wit- 
nesses he  may  be  advised,  and  the  Plaintiffs  are  to  be 
at  Uberty  to  cross-examine  them,  and  are  to  pay  to 
G.  R.  Heaky  the  Costs  of  this  Application." 


The  Defendante,  Ja^er  and  Wife,  were  not  Parties  to 
the  Order  of  the  17th  of  May,  nor  to  that  of  the  loth 
of  June,  nor  had  they  any  notice  of  the  Plaintiffs'  in- 
tention to  apply  for  it;  and  the  Plaintifis  proceeded  to 
examine  their  Witnesses,  under  the  last-mentioned 
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Order,  without  Berving  any  Notices  on  Jagger  and* 

Wife. 

When  the  Cause  again  came  on  to  be  heard^  the  last- 
named  Defendants  objected  to  the  Evidence  for  the 
Plaintiffs  being  read  against  them,  as  the  only  Depo- 
sitions to  which  they  were  Parties,  had  been  suppressed, 
generally,  by  the  Order  of  May  1830.  The  Master  of 
the  Rotts  allowed  the  objection,  and  adjourned  the 
Cause,  in  order  that  the  Plaintiffs  might  apply^  to  the 
Court  to  have  the  lastrmentioned  Ordervaried,  by  making 
it  suppress  the  Depositions  as  against  G.  R^  Hetdey 
only:  and,  on  the  8th  of  July  1831^  that  Order  wag 
varied  accordingly. 
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CLARKE  v.  ROYLE  ♦.  1830 : 

iftt  February. 

'D  Y  Indentures  of  Lease  and  Release  of  the  2 1  st  and  22d  VendM-  and 

of  January  1818,  the  Release  reciting  that  Oearge  Hanr  kSnreha»er. 

kinson  had  agreed  to  convey,  to  Charles  Hanldnson  * 

the  Hereditaments  therein  described,  in  consideration  J.  conveys  an 

of  Charles  Hankinson   entering   into   the   Covenants  Estate  to  B.,  in 

therein  contained,  for  payment  to  George  Hankinson,  ^.  entering  into 

during  his  life,  of  an  Annuity  of  60  /.,  and  also  in  con-  the  CoveDants 

sideration  of  Charles  Hankinson  entering  into  the  other  ^!^f^  *"  ** 

^  Deed*,  for  pay* 

'Covenant  thereinaftier  contained :     It    was  witnessed  ing  an  Annuity 
that,  in  pursuance  of  the  said  Agreement,  and  jncongi-  to  '^•t  ^°d 
deration  of  the  Covenants  of  the  said  Charles  Hankin-  ^^  Penons  in 
son,  to  the  effect  in  the  said  Indenture  contained,  George  the  event  of  his, 
Hankinson    conveyed   the   Hereditaments   to  Charles  HeMtbaUhe^^ 
Hankinson  in  fee.    And  it  was  further  witnessed  that,  CovenanU  did 
in  pursuance  of  the  Airreement  on  the  part  of  Charles  "ot  create  aLien 

on  the  EntAtft 

Hankinson  for  entering  into  such  Covenants  as  afore- 
said, he,  the  said  Charles  Hankinson  did,  for  himself, 
his  Heirs,  Executors  and  Administrators,  Covenant 
with  George  HofMnson,  his  Heirs  and  Assigns,  that  he 
the  said  Charles  Hankinson,  his  Heirs,  Ezecntors,  Ad- 
ministrators and  Assigns,  would  pay,  to  Geoi^e  JFfan- 
kinson,9Xi  Annuity  of  60  /.  for  his  life,  the  first  payment 
to  be  made  on  the  25th  of  March  then  nejit :  and 
Charles  Hankinson,  for  himself,  his  Heirs,  Executors 
and  Administrators  further  covenanted  with  George 
Hankinson,  his  Heirs  and  Assigns  that,  in  case  Charles 

*  The  Report  of  this  Case  has  been  deferred  in  the  hope 
that  a  Brief  in  the  Cause  might  be  obtained.  The  abov^ 
statsmeol  of  the  Case  was  extracted  from  Reg.  Lib. 

Vol.  III.  M  M 
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Hankin$an  should  happen  to  vmrry,  he,  bit  Hetn,  fixe* 
cutoiB,  Administrators  or  Assigns  would,  wttksn  ftd 
CLAnKt  calendar  monUis  afterwards,  pay,  in  such  pioporlMHi 
and  in  such  manner  as  George  Hankuuon  Aovid  Ihinb 
proper,  the  Sum  oC  3,000/.  unto  Jawie$  Htadanmm^  Sam^ 
Hankimon,  Aaron  Hankhwm,  and  the  Chikhrea  id 
Mary  Islam,  and  certain  other  Persons. 

* 

Under  these  Deeds  Charles  HankinsoB  entered  into 
possession  of  the  Estates  conveyed  to  him,  and  regu- 
larly paid  the  Annuity  of  60  /•  to  George  UmAottOM 
down  to  the  3d  of  June  1827,  when  George  HaMmsm 
died.  In  March  1826,  Charles  Hankinson  became  a 
Bankrupt,  and  the  Plaintiff  was  chosen  his  Assignee. 
In  Novenkber  i8a6  the  Bankrupt's  Estates  were  sdd 
by  Auction,  and  Lot  1  was  purchased  by  the  Defendant. 
He  refiised  to  complete  his  Purchase,  on  the  ground 
that  the  Covenant  in  the  Indenture  of  the  aad  of  Ja- 
nuary 1818,  for  payment  of  the  3,000 /»,  in  the  eveal 
therein  mentioned,  was  not  merely  a  Personal  Covenaoi 
of  Charles  Hanki$ison,hut  was  a  Lienrby  way  of  Chaige^^ 
on  the  purchased  Premises,  and,  consequently,  that  ih^ 
Title  was,  on  that  account^  defective*. 

The  present  Suit  was  instituted  to  compel  a  Specific 
Performance  of  the  Agreement  for  the  Purchase. 

Mr.  Lovat  for  the  Plaintiff: 

It  could  not  be  the  intention  of  the  Parties. to  the 
Deeds  of  January  1818,  that  the  Purchaser  should  not 
have  the  complete  dominion  over  the  Estate,  until  the 
death  of  the  Seller.  With  respect  to  the  Covenant  to 
.pay  the  3»ooo/.,  the  Contract  was  not  a  Contract  tasell 
for  3,000/.,  but  for  a  Covenant  to  pay  3,000/.,  in  u 
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erant  that,  might  or  mi^t  not  happen.  Could  it  be 
intended  that  Ckarki  Hanktuon  Bhould  not  have  the 
deminioo  over  the  Estate  until  his  death ;  for,  until  that 
et^nt,  it  ^vas  nncertain  whether  the  3,000  /•  would  or 
wodd  not  become  payable*  Besides,  this  was  a  Co¥e- 
nantio  pay,  the  3,000/.  to  third  Persons,  and  not  to  the 
Covenantee.  How  could  a  lien  be  created  on  behalf 
of  thiid  Persons  ?  The  Case  of  Tardije  v.  Scrughan 
(«>  will  he  cited  far  the  Purchaser.  But  that  Case  was 
disiippioired  of,  by  Lord  Eldion,  in  his  Judgment  in 
JlncArrtA  y.  8ymman$  (b) :  Winter '9.  Lord  Anmm{c)  is 
jieectly  an  point 

Mr.  PAHUmore  for  the  Defendant : 

<  Them  was  noConsiderstioh  paid  for  the  Coniwyanee 
of  Jnnaiy  1818;  bnt  the  Consideration  was  the  grant 
0€  theAmmity,  and  the  Covenant  to  pay  the  SfiooL 
This  aibrds  a  strong  presomptlon  that  the  Parties  ia^ 
tended  ihat  there,  should  be  a  lien  on  the  Estate,  both 
fordieAnnnity,  and  the  Sum  in  Qross.  It  appears, 
Aom^the  witnessing  part  of  the  Release,  that  the  Consi^ 
deration,  has  been  satisfied  in  part  only,  and  that  it  will 
not  be  wholly  satisfied  until  the  Sum  of  3»ooo/.  is 
paid« 

[The  Ffw«C!iaiidiUor:— Can  you  cite  any  Case  where 
the  cpnsideration  for  a  Purchase  has  been  an  Annuity 
and  a  Sum  payable  on  a  Contingency,  for  both  of  which 
Sacanfties  are  given,  and  it  has  been  held  that  the  Ven^ 
der  bad  a  lien  on  the  Land  for  the  Annuity  and  Sum 
of  Money?] 
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^   Tb^  Case  of  Tdtrdiffi  v.  Scrughm  m  a  Ter^  imj^^brtant 
decision  with  reference  to  the  present  qoe^tioti. 

The  Vicb-ChaiC'CBllobi  ^  . 

It  appears  to  me  that  Lord  EUhh,  in  MadcrM-^. 
Symmons,  expressly  ovei>rdled  the  Decision  in  TdtrSiJfk 
T.  Serughan,  Besides,  Ae  Case  now  before  me  is  liot 
similar  to  TareUffe  v.  Scrughan ;  for,  in  that  Case  tliere 
was  simply  a  Bond  given  for  the  Annuity.  But  here 
the  Parties  expressly  recite  that  George  Hankinson  had 
agreed  to  convey,  the  Estates,  to  Charles  HarMmon,  in 
consideration  of  his  entering  into  the  Covenant  for 
payment  of  the  Annuity,  and  in  consideration  pf 
his  entering  into  the  other  Covenant  themnnAer 
contained.  So  that  the  Release  states,  distinctly,*  the 
two  circumstances  that  fonn  the  Consideration: 
and  then  it  is  witnessed  that, '  in  comnderation-  df 
the  Covenants,  of  Charles  Hankinson,  in  the  Indenture 
contained,  George  Hankinson  conveys  the  Premises  to 
him.  And  then  it  is  further  witnessed  that,  in  pTrrsU'- 
ance  of  the  Agreement,  on  the  part  of  Charles  Hanking 
son,  for  eoftering  into  such  Covenants  as  aforesaid, -See. 
So  that  the  Deed  plainly  marks  out  that  the  Considered 
tion,  on  the  one  side,  was  the  conveyance  of  the  Estate, 
and,  on  the  other,  the  entering  into  the  Covenants.  Then 
why  am  I  to  declare  that,  in  respect  of  this  Annuity,  and 
of  the  Sam  which  is  payaUe  on  a  Contingency,  and 
which,  therefore,  never  may  be  payable,  there  is  to  be 
a  Lien  on  the  purchased  Estates  ?  Why  should  I  go 
farther  than  any  of  the  Cases  that  have  been  hitherto 
decided  upon  the  subject  of  Lien  on  purchased  Estates; 
and  do  that  which  appears  to  be  contmry  to  the  inten- 
tion of  the  Parties  ?  I  consider  that  th«i  Gaoe  is  de- 
eded f>y  the  authority  of  Winter  v.  Lord  Anson* 
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.  *  /*.TbM  Coivt  doth  deda^  that  the  Sum  of  $,000/.  1830. 
by  the  Cayenaut  ia  the  Indentiures  of  Lease  and  Release, 
in  the  PleadingB  mentioned,  agreed  to  be  paid,  by 
Charles  HwMmon,  in  caee  he  shoold  happen  to  marry,  Kom 
tfi  imd  among  ihe  Persona  therein  named,  is  not  a  Charge 
or  lieir  pn  the  Lands  and  Hereditaments  comprised  in 
the  Agreement  in  the  Pleadings  mentioned:  and  this 
Coiut^atfa  order  and  decree  that  the  said  Agreement  be 
9pecificidly  performed  and  carried  into  execution,  &c" 


am 


1830: 

sad  May,  and 
PLATT  9.  PLATT.  ssd  Juae. 

Thomas  JPLATT,  Esq.,  by  his  WiH,  dated  the        Jj^- 
2i6t. of  February  1836,  bequeathed,  to  Trusteea,  two     SaHifactUm. 

Snms  of  10,000  At  and  10,000  h  in  Trust,  to .  invest  the  

sameseparately  in  their  Names  in  the  Public  Funds,  aad  '^^y,^ 
to  stapd  possessed  of  one  of  the  said  Sums  of  10,000 1.,  10,000^  to 
and  the  Bundf  and  Securities  whereupon  the  same  Trustees,  in 
ahwld .  be.  invested,  in  Trust,  during  die  life  of  his  interest  to  his 
JDaugfater,  Msny  Plattj  or  until  she  should  be  married.  Daughter,  for 
to.  pay  the  Dividends,  Interest,  and  Annual  Produce  [J®;  wh^JJhe 

married,  one 
Moiety  of  the  10,000 /•  should  be  paid  to  her  or  her  Husband,  and  that 
the  otner  Moiety  should  be  held  in  Trust  to  pay  the  Interest,  to  his  Daugh* 
tar,  for  hfe^  and,  after  her  decease,  in  Trust  for  her  Children,  and,  if  she 
.  .  bad  ^0  Children,  then  to  sink  into  the  Residae  of  his  Personal  Estate, 
ivluch  he  gave  to  his  two  Sons.  The  Daughter  married  during  the  Tes* 
tfttoj^s  lifetime,  and  the  Testator  settled  10,000  i.  in  Tjrast  for  his  Daugh- 
ter for.  life,  for  her  separate  use,  and,  after  her  decease,  in  Trust  for  her 
Husband  for  life,  and,  after  the  decease  of  the  Survivor,  in  Trust  for  the 
Children  of  the  roarringe  as  the  Husband  and  Wife  should  jointly  ap- 
poinC;  and,  in  default  of  such  joint  Appointment,  then  as  the  Survivor 
should  appoint ;  and,  in  default  of  any  Appointment,  then  in  Trust  for  the 
Issue  of  the  marriage ;  and,  on  failure  of  such  Issue,  then  in  Trust  for 
the  Issue  of  the  Testator  living  at  the  death  of  the  Sttrvivor  of  the  Hus- 
band and  Wife «  Held  that. the  Provisi(Ni  made  by  the  Settlement  was 
a  satisfaction  of  the  Legacy,      y  ^V^'^A'^??'  'I  SiS^*^*^^^^  •  ^-^^  ^ 
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thereof  iinto  bis  said  Daughter,  for  her  own  abikjhite 
use  and  benefit^  and  to  stand  possessed  of  tbe  odier  of 
the  said  Sums  of  10,000 1.,  and  the  Fiftids  and  Secu- 
rities whereupon  the  same  shouM  be  iUTested^itt  Tfdsl, 
during  the  life  of  his  I>aughter,  Sarah  FhH,  or  mtil 
she  should  be  married,  to  pay  the  Dividends,  Int^retft, 
and  Annual  Produce  thereof  unto  her,  for  her  own -abso- 
lute use  and  benefit.  Provided  always,  atod'tt  wiM  his 
will  that,  when  and  so  soon  aseittMr  of  biii  Mki 
Daughters  should  marry,  then  one  Moierty  of  the  said 
principalSum  of  10,000  /.,  Securities  and  Funds,  to  the 
Dividends,  Interest,  and  Annual  Proceeds  whereof  each 
such  Daughter  should  have  been  previously  entitled, 
should  belong  to,  and  bcj  paid  and  transferted  to  her  ot  her 
Husband ;  and  the  other  Moiety  should  be  held  by  this 
Trustees,  in  trust  to  pay  the  DiTidends,  Interest  and 
Annual  Proceeds  thereof  to  such  Daughter,  ftir  her  life, 
(but  not  for  her  sole  or  separate  use,  so  as  fed  eaelude 
her  Husband);  and,  after  her  decease,  ufms  Tfust  to 
pay,  transfer  and  divide  such  Moiety  to  and  aBMBj^t 
the  Child  or  Children  of  such  Daughter,  in  eqval  SImms 
and  Proportions,  if  more  than  one,  the  same  to  veal,  in 
such  Child  or  Children,  at  her  or  their  respective  ages  of 
21  years,  with  Survivorship  between  them  in  case  of 
death  under  that  age,  and  with  power  to  apply  the  Di- 
vidends, interest  and  Annual  Produce  thereof  in  or 
towards  the  Maintenance  and  Education  of  such  Child 
or  Children,  according  to  their  presumptive  Shares  in 
the  Principal ;  and,  if  there  should  be  no  such  Child,  or 
none  who  should  attain  the  said  age,  then  he  directed 
that  such  Moiety,  with  all  the  accumulations  ftom  the 
Dividends,  Interest  and  Annual  Proceeds  thereof,  shoald 
sink  into,  and  be  considered  as  part  of  his  residuary 
Personal  Estate,  and  so,  in  like  manner,  upon  the  mar- 
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riftg^  of  smy  other  of.  his  said  Daughteis  as  to  the 
10^000./.,  Fuoda  or  Securitieo,  to  the  Dividends,  Int^- 
reatf  or  AmmaJl  Proceeds  whereof  she  should  have  been 
pranously.  entitled*  Provided  th^t»  in  case  his  naid 
I>iiagbteni,  or  either  of  them,  should  depart  this  life 
iritboat  baviqg  b^n  married*  then  the  sum  of  ip^ooo  L 
bequeathed  for  the  benefit  of  such  Daughter  so  dying 
unmarried,  and  th^  Funds  whereupon  the  ^ame  should 
be  invested,  aud  all  accumulations  in  respect  thereof* 
should  sink  into  and  be  disposed  of  as  part  of  his  rosi-- 
duary  Personal  Estate^  and  so  and  in  like  manner  upon 
the  decease  (without  h&ving  been  married)  of  any  other 
of  his  Daughters*  And  the  Testator  gave  the  Residue 
of  his  Real  and.Persooal  Estate  and  Effects  to  the  same 
TruAtees,  in  Trust  to  pay*  trapsfer,  convey,  assign  .or 
otherwise  assuve  the  same  and  every  part  thereof,  unto  hie 
two  Sons,  the  Defendants*  l^omas  Pell  Piatt  and  Geprge 
PlM,  equally  to  be  divided  between  them,  as. Tenants 
ini  CJoauMOi*  and  not  as  Joint-tenants,  their  respective 
H«n^.Exeoutoip*Administratoi)i  and  Assigns,  in  case 
tdhey  should  both  survive  him*  but,  in  case,either  of  the^ 
should  die  in  his  lifetime,  without  leaving  Issue,  living 
at  the  Testator's  decease,  or  born  in  due  time  after* 
wards,  then  upon  certain  other  Trusts  in  the  Will  men- 
tioned^  which  fiuled  of  taking  effect  by  the  death  of 
theTeetator  in  the  lifetime  of  his  two  Sons,, TAonuu 
PeU  Piatt  aud  George  Plait. 

..  In  May*  i8is8*  Mary  Plait,  one  of  the  Daughters  of 
the-  Testator*  intermarried  with  Williank  Stone ;.  and*  in 
oo»templation  of  such  Mairiage*  the  Testator,  by  his 
Bond,  beaxing  date  the  21st  of  May  i8f^,  became 
bound,  to  certain  Persons,  in  the  penal  Sum  of  30,000  /., 
wath-a  condition  to.be  void  on  payment,  by  the  i^jcc- 
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c*f  tmor  Adnt^traton  ot  the  I'estater,  to  litt^  Obli|e«%  ^ 
of  the  Sum  of  10,000 1,  ^thin  12  caletidiU' momtbk  itjaiit* 
after  tte  decetise  of  the  Testator,  or  olhoHriftcr,  ki^'^ttp^^ 
event  of  the  intcand^tnarriage  not  taking  t>laee.'  'AMi 
by  an  indentare  of  Settlement,  of  eren  dlate  wMi  ttef- 
Bond,  and  made  between  the  Testator  and  itfitry  &akt; 
hh  Daughter,  of  the  first  part,  WHHam  Slbue  ofthe» 
seeond  part,  and  the  Obligees  of  t2te  third  part;' after 
reciting  the  intended  marriage,  it  was  declared  fIriLt  the* 
Obfigees  shonid  stand  possessed  tX  the  Bond,  and  of  the 
16,000 /..scicared  thereby,  upon  Trost  to  recover  and 
receiTc  the  1 0,000 /i^,  and  to  lay  out  and  invest  the  s^me, 
upon  Government  Seenrities,  and  to  stand  possessed  of 
the  same  Funds  and  Securities  and  the  Principal  Momes- 
therenpon  invested,  uponTrust,from  time  to  time,  dating 
the  life  of  Mary  Stone,  to  pay  and  apply  Ae  Dividenda,' 
Interest,  and  Annual  Proceeds  of  the  said  -Seeikitiea 
and  Principal  Monies,  unto  such  Person  or  Persons,  land 
in  such  manner,  and  ibr  such  purposes,  as  she^'from 
time  to  time,  during  her  life,  notwithstanding  h6r  Co- 
verture, (but  not  by  way  of  Assignment,  Gbarge»  or  * 
other  Anticipation  thereof,)  should,  by  any  Writiliig 
under  her  hand^from  time  to  time,  appoint;  and>'te'' 
default  of  such  Appointment,  upon  Trust,  to  pay  the* 
same  into  the  proper  hands  of  Mary  Sitme,  for  her  aepa^ 
rate  use;  and  upon  further  Trust,  after  the  decease  or' 
Mnry  Sione,  from  time  to  time,  during  the  life  of  fFU-^ 
liam  Stone,  (if  then  living),  to  pay  unto  him,  or  his  As-^ ' 
signs,  the  Dividencls,  Interest  and  Annual  Proceeds  of. 
the  said  Funds,  Securities,  and  Principal  Monies ;  «iid,' 
after  the  decease  of  the  Survivor  of  Wm.  Stone  and  Maiif  - 
Stone,  xipon  Trust  to  pay  and  transfer  the  same  Trust 
Fiitnds,  Securities    and    Principal    Monies;  unto,  ^e-^^ 
twien  t>r  toiong^t  all  and  bvery,  t>r  any  one  or  mot€' 
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v«Q«b€hiIdimk  or  any  only  Ch^d^  of  WiUiam  9tm(i0  %aA         1 8ap« 
Mgffjf  Stsm9y^^  auch  Children  or  Child  of  uy  then     "^ 
dM9aQ^  Child  ov  Cbildiw,  and  all  and  every,  oi  my        P^avt 
Buoh-one  or'  more  of  such  Childrcai»  and  other  lasw        p  ^* 
aaafofosaid,  im  each  Shares  and  Proportioned mawejr 
and:  fotaiip  for  such  Interest  or  Interests*  end  sobjeot  to  ^ 
and'with  such  Powers^  ProYisoesi  Conditions,  Restrii^lioQS 
and  Umitations  over,  being  for  the  benefit  of  aome.or 
one  of  each  Cbildren»  or  such  Issue  of  a  then  deoeea^. 
Child  or  Children,  and*with  such  directions  for  MaiotSN 
nance.  Education  or  Advancement,  and  with  or  mthout ; 
Ponwr  of  Revocation  and  new  Appointment,  as  WillMm 
Simi0  imd  Mafy  Sion^  at  any  time  or  times»  by  any 

.  D^ed  or  Deeds^  Writing  or  Writuigs,  to  be  by  them 
sealed  and  delivered  in  (he  presence  of  Two  or  more 

*  cr^ible  Wttneasesi  should  jointly  appoint;  and,  in,de^ 
f&i4t  of  such  Appointment,  then  as  the  Survivor  of  them 
the  said  WUliam  St4me  and  Mary  Stonep  at  any  time  or 
timpt,  by  any  Will  or  Testamentary  Writing,  to  be  by 
him  or  her  surviving,,  ugned  in  the  presence  of  and  a^ 
tested  by.  Two  or  more  credible  Witnesses,  should  ap- 
poukt ;  and,  in  defitult  of  such  joint  or  separate  Appoint* 
meilt,:in  Tn»t  to  pay  or  transfer,  the  said  Trust  Funds'^ 
andi  Principal  Monies  unto,  between,  or  amongst  all  and 
every  the  Child  or  Children  of  the  said  WiUiam  Stom 
aD4  Mary  Sictu,  equally  to  be  divided  between  Qr 
amongst  them,  if  more  than  one,  share  and  share  alike^ 
forthei^  Pifftions ;  and,  if  there  should  be  but  one  such 
Child,  then  the  whole  to  such  one  Child,  for  his  or  her 
Portico,  and  that  the  same  or  the  Shares  thereof  should 
be  tiaoisfeired  or  assigned  to  such  Child  or  Children  in 
the  mflsmer  follqwing;  that  is  to  say,  the  Portion,  Part 
or  Share;  Portions,  Parts  or  Shares,  of  such  of  them  as 
shoiild  be*  a  Daughter  or  Daughters,  should  be  paid  and  . 
transferred,  to  her  or  them  respectively,  at  her  or  their 
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«gfr  ^roipctedTeageo  of  fti  yenn,  ^r  day  or  Mipostim 
^ys  of  msifhigo,  ^thisli  aboiild  fimt  iKft|>poii|rfl«fA.t|^ 
Portion^  Pare  or  Sb  we»  Portioi»i  Parts  or  Shai^eov^  oiioli 
of  tiiem  to  should  be  a  Soa  or  Sonn,  ahoald  be  poid  aild 
transferred  to  him  or  diem  respectively,  at  Mb  or  thidr 
age  or  respeclaye  ages  of  ai  yeani^  unkes  soeb  tkao  or 
times  respeotiyBly  should  happen  in  th^  lifetime^  WU- 
HamSiom  and  Mary  Signer  <^  the  Sanrivor  of  Uieq^-; 
and,  in  that  ease  it  was  directed,  thai  each  Perlisa  or 
Share,  Portions  orShares,  shouht  be  vested  and  tmntisiv- 
able,  bat  should  not  be  assigned  until  after  the  deaik  ^ 
the  Survivor  of  them  the  said  fViltiam  Stone  and  M^ry 
Stone.  And  the  Settlement  contained  OtauriBs^of -Sdrvi* 
torship*  and  Accmer,  and  Hotohpot,  and  lor  the  Main- 
tenancO)  Education  and  AdvancemMt  of  the  Cttid  and 
Children  of  -the  marriage  by  and  out  of  the  IKvidends 
Mid  Interest  of  the  said  IVnst  FundS/  and  for  the  Ad- 
vanoeasent  of  aOy  Son  or  Sons  out  of  the  Priooipal 
Trust  Fmids,  and  for  the  accumulation  of  tfie  Residao^Qf 
the  Dividends  and  Intereat  thereof.  And  U  vraa  ibereby 
<k<ilared  that,  in  Case  there  should  not  be  any  C!bUd<^ 
Children  of  the  marriage,  or  betapr  sucb^  if  aU'aad  avoiy 
such  Daughter  or  Daughters  should  depart  (bis  lifOi 
under  the  age  of  ai  yearsi  without  having  been  mar- 
ried, and  all  and  every  such  Son  and  Sons  should  d^Aft 
this  life  under  the  age  of  ai  years,  then  that  the  Tros» 
tees  sho«dd  stand  possessed  of  the  Trust  Funds,  or  so 
much  thereof  as  should  not  be  appointed  as  afinresatd, 
upon  Trust,  after  the  decease  of  the  Survivor  of  WiiUttm 
Aoneand  Mary  Stone,  and  such  want  or  laihirs  of  Issue 
as  aforesaid,  to  transfer  and  pay,  the  said  TrastFandl, 
ante  aH  and  every  jQie  CSiild  and  Children  ef  -  the  Tes- 
fator,  then  bom  or  thereafter  to  be  bom,  who  dboald  be 
Kvtng  at.the  decease  of  the  Survivor  of  Mary^  Stom  and 
William  Stone,  and  such  wisint  or  failure  of  Issue  as 


CEASES  IN  CHANCERY.  509 

•ftwwtti^,  and  the  Issue  th4a  Uvingof  swhof  thsm^jn  t^gob 

slibttM  have  «ed  in  the  lifetime  of  Mary  Stone  and  HW-    ' "^ ' 

/<itm  SH4me,  or  the  Sorviyor  of  them,  or  of  the  Issne  of 


the  mattiage,  if  any,  to  be  divided  amongst  them,  if  move  **  ^ 

than  Me,  per  stirpes,  and  not  per  capita.    And  it  was  ^ 

ther^y  provided  that,  in  case  any  Sen  or  Sons  of  Wil- 
Uam  StMt  by  Maty  Stmie  shonld  deport  this  life  under 
llftf  age  of  (21  yean,  leayiog  Issne  living  at  the  time  of 
his  w  their  death,  then  the  Issne  of  each  suoh  Son  so 
dytng,  in  e<iual  proportions,  if  more  than  one,  should  he 
entitled  to*  his  or  tbeir  Father's  riiare« 

,  TheTeetatprdied  in  February  iSag. 

The  Bill  was  filed  by  Jane  PlaH,  the  Widosr  and 
E«eewtrut  of  the  TeeosCor,  against  77niM#  Pell  PlM 
MdOeorge  Pkitt  the  Sow  and  Bxecittors  of  the  Te#- 
teior,  and  agMnst-Mn  and  Mrs.  iSftme,  and  their  infesit 
Child ;  and  also  againet  Ae  Persons  who  werstike  Obfr 
gees^in  the  Bond,  and  Trustees  of  the  Settlement  eze- 
oaied  <m  the  maniage  of  Mr.  «nd  Mrs.  Aene.  The 
^(ueMon  in  the  Oaose  was^  whether  Mr.  and  Mve.  Stane 
were  entitled  to  claim  the  10,000  JL  under  the  Will,  and 
also  the  Sum,  to  the  same  amount,  secured  by  the  Bond 
and  Settlement,  or  whether  the  latter  was  a  satisfaction 
of 'the  former. 

The  Solidtar^General  and  Mr.  Sidebottomp  for  th^ 
DefeodanUt  Thoma$  Pell  Plait  and  Georf^ 
Piatt: 

t  Although  there  is  a  matmal  difference  betmsen  tha 
Provision  made  by  the  Will  and  the  Provision  under  the 
Settlement,  still  the  one  is  a  satis&ction  of  the  other. 
The  sum  given  by  the  Wfll  is  a  Marriage  PerCibn,  and 
so  is  the  Provision    made  by  the  Settleanent.    The 
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Platt 
V.  Mr.  Pepy5  and  Mr.  Wilbraham  for  the  Defendants/ 

Platt*  Mr.  and  Mrs.  Stone : 

•  * 

By  the  Will,  the  Children  of  Ms.  and  Mis,  Aflne 
irould  t^e  5,000 1.  only ;  by  the  Settlement^  the  vheU^ 
104Q00/.  18  eettled  on  them.  The  WiA  hat,  tytJiA 
Settltment»  the  whole  of  the  Income  for  her  wpifet^ 
«|M ;  >y  the  Will,  she  has  the  Ineome  of  a  Moiety  eaiy> 
end  that  not  for  her  Beparate  ii8e»  The  PioraioBa.  end 
the  Interests  of  the  Parties  under  the  two  Instmnieiils*. 
are  totally  different.  The  dispositions  raadehyUhe 
WiU  and  by  the  Settlement,  ia  the  event  of  there  being, 
no  Ohihiren  who  are  entitled  to  tftke«  an  also  total^ 
di&rent  from  eaoh  other ;  and  the  Resi^naiy  L^teei 
onght  not  to  be  deprived  of  their  Interests  aoden  ^ha 
Will.  The  Testator  has  permitted  the  Gift  by  the  Will 
to  remain  until  his  death.  This  is  not  a  Case<^  Satis- 
fiM^0B>  nor  is  it  a  Case  of  Election,  whiiDh'  mtlst  a^fee 
apon  the  Will  itself.  H4^e$  y.  Mko  (b}i  Bangk^^J 
Seadic);  Bell  v.  Coleman  id).  ..  .;i 

The  SoUcUar^Generalg  in  reply : 

Lord  Eldon,  in  his  Judgment  in  Trimmer  t*  Bajfnej 
says  :  "  But  the  rule  is  settled  that,  where  a  Plupeaiyjsin 
a  person  in  loco  parentis,  gives  a  Legacy  as  a  Portion,'' 
Sue  (€>•  And  his  Lordship  afterwanls  says :  ^'  In  oKii- 
nary  cases,  without  examining  whether  it  would  he  sa^ 
tisfactoty/'  &c.  (e)«    In  that  Case  too  the  whole. Sun 

(a)  7  Ves.  508.  (i)  i  Bro«  C.  C,  1^9, :  • 

(c).i  Ves.  jun.  1157;  S.  C.  3  Bro.  C.  C.  198. 

((i)  5  Madd.  ss.  (c)  See  7  Ves*  5151  516. 


Vcvr  it  b  a  settled  rule  of  this  Court,  inhere  a 
IB"  gvv^ii  to  a  Child  in  such  a  form  as  to  show  that  it 
mar  intended  as  a  Portion,  and  there  is  a  subsaqnent 
advance,  by  the  Father,  to  the  Child,  in  the  nature  of  a 
Portion^  Aat^  the  subsequent  advance  should  be  an 

(/)  17  Ves.  184.    Sfe  iQi, 


CASES    IN   CHANCERY.  511 

was  diSerehtly  disposed  of  by  thti  Willy  from  what  it  was 
by  the  Settlement.  Sir  W.  Grant  drew  the  distinctioii 
i^^  Herfopp.Y.  Hartopp  (/)•  His  Honor  ^ere  says :  "  It 
is  settled  that,  in  the  case  of  double  Provisions  by  a 
Father  for  a  Child  slight  circumstances  of  difference 
ai^  not  to  be  regarded  ;  at  least,  where  the  qnestionis 
not,  whether  a  Bounty  is  meant  to  satisfy  a  Debt,  but 
whedier  one  Bounty  is  to  be  substituted  in  the  place  of 
toother/'  In  eve'ry  Case  in  which  the  question  of  Sa- 
tisAiction  has  arisen,  the  Will  must  have  been  permitted 
to  Temain  unaltered,  for  otherwise  the  question  eamiot 
arise.  The  Case  of  Bell  v.  Coleman  has  nothing  to  do 
wi4h  the  present  case.  As  to  the  disposition  in  ikvour 
of  the  Residuary  Legatees,  it  is  an  incident  only 
to  the  Gift ;  for  they  are  not  the  objects  of  the  Gift; 
The  sole  question  isy  whether  both  the  Provision^  aref; 
or  are  not.  Marriage  Porti<ms. 

The  Vic^Chakcellor  : 

This  BUI  is  filed  by  Jane  Plait,  who  was  one  of  the  lad  June. 
Btecotors  of  the  Testator,  against  WiBiam  Stone  and 
Mary  his  Wife,  and  the  Residuary  Legatees :'  aUd  the 
question  between  the  Residuary  Legatees  and  the  Defen- 
dants Stone  and  his  Wife,  is,  whether  they  are  entitled  ^ 
both  to  the  Legacy,  and,  also,  to  the  Sum  secured  by 
tbe  Bond. 


Ji^4 
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thereof  tinto  his  said  Dftugfater,  for  het  own  absdhite 
use  and  beneflt,  and  to  stand  possessed  of  tihe  Other  of 
the  said  Sums  of  10,000/.,  and  the  Fcftids  andSetfo- 
rities  whereupon  the  same  should  be  iflTested,  itt  Tfdst, 
during  the  life  of  his  Daughter,  Sarah  PktH,  or  until 
she  should  be  married,  to  pay  the  Dividends,  Int^reit, 
and  Annual  Produce  thereof  unto  her,  for  her  own  abso- 
lute use  and  benefit  Prorided  always,  and  it  WM  his 
will  that,  when  and  so  soon  as  either  of  hiri  said 
Daughters  should  marry,  then  one  Moiety  of  the  said 
principal  Sum  of  10,000  /.,  Securities  and  Funds,  to  the 
Dividends,  Interest,  and  Annual  Proceeds  whereof  eacth 
such  Daughter  should  have  been  previously  entitled, 
should  belong  to,  and  bcf  paid  and  iransferted  tb  her  or  her 
Husband ;  and  the  other  Moiety  should  be  held  by  his 
Trustees,  in  trust  to  pay  the  Dividends,  Unterest  and 
Annual  Proceeds  thereof  to  such  Daughter^  far  her  hfe^ 
(but  not  for  her  sole  or  separate  nse,  so  as  to  easlude 
her  Husband) ;  and,  after  her  deoeasoi  vfm  Tkust  to 
pay,  transfer  and  divide  such  Moiety  to  and  aafisiij^t 
the  Child  Or  Children  of  such  Daughter,  in^«l  SlMves 
and  Proportions,  if  more  than  one,  the  same  to  vast,  in 
such  Child  or  Chfldren,  at  her  or  their  respective  agesof 
21  years,  with  Survivorship  between  them  in  case  of 
death  under  that  age,  and  with  power  to  apply  the  Di- 
vidends, Interest  and  Annual  Produce  thereof  in  or 
towards  the  Maintenance  and  Education  of  such  Child 
or  Children,  according  to  their  presumptive  Shares  in 
the  Principal ;  and,  if  there  should  be  no  such  Child^  or 
none  who  should  attain  the  said  age,  then  he  directed 
that  such  Moiety,  with  all  the  accumulations  from  the 
Dividends,  Interest  and  Annual  Proceeds  thereof^  should 
sink  into,  and  be  considered  as  part  of  his  residuary 
Personal  Estate,  and  so,  in  like  manner,  upon  the  mar* 
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Tiag^  jof  smy  other  of  his  said  Daughters  ^b  tp  the 
lo^ooo.i.^  Funds  or  Securities^  to  the  Dividends*  Int^ 
i^Mtf  or  Anjiual  Proceeds  whereof  she  should  have  been 
pranously  entitled*  Provided  tbat^  in  case  his  paid 
Dwighters^  or  either  of  them,  should  depart  this  life 
vithout  having  been  married,  then  the  sum  of  ip^ooo  /• 
bequeathed  for  the  benefit  of  such  Daughter  so  dying 
unnvMrried,  and  the  Funds  whereupon  the  same  should 
be  invested,  and  all  accumulations  in  respect  thereof, 
should  sink  into  and  be  disposed  of  as  part  of  his  resi- 
duary Personal  Estate,  and  so  and  in  like  manner  upon 
the  decease  (without  having  been  married)  of  any  other 
of  his  Daughters*  And  the  Testator  gave  the  Residue 
of  bis  Real  and  Personal  Estate  and  £flfecta  to  the  same 
Trustees,  in  Trust  to  pay#  tranafer,  convey,  assign  or 
othermseassuie  the  same  and  every  part  thereof,  unto  bis 
two  Sons,  the  Defendants*  Thomas  Pell  Platt  and  George 
FkUif  equally  to  be  divided  between  them,  as. Tenants 
in'  GoQUMo,  and  not  as  Joint-tenants,  their  respective 
Heks^  Eamcutois,  Administrators  and  Assigns,  in  case 
they  should  both  survive  him,  but,  in  case,  either  of  the^ 
should  die  in  his  lifetime,  without  leaving  Issue,  living 
at  the  Testator's  decease,  or  born  in  due  time  after* 
wardsi  then  upon  certain  other  Trusts  in  the  Will  men- 
tioned, which  failed  of  taking  effect  by  the  death  of 
the  Testator  in  the  lifetime  of  bis  two  ^nAyThonuu 
Fell  Platt  and  George  Platt. 

.  In  May,  iftftS,  Mary  Platt,  one  of  the  Daughters  of 
the  Testator,  intermarried  with  William,  Stone ;  and,  in 
ooBtemplation  of  such  Marriage,  the  Testator,  by  his 
Bond,  bearing  date  the  21st  of  May  i8s^,  became 
bound,  to  certain  Persons,  in  the  penal  Sum  of  30,000/., 
istth-a  condition  to.be  void  on  payment,  by  the  JSxe* 
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cftforsor  AdtthHStrators  of  th«  testafidr,  to  li«  Oblij|6«i^ 
of  the  Sum  of  io»ooaf.,  within  ii  caletidid*  mMthii  sfKfr' 
aft^  the  decetee  of  the  Testator,  or  otfaoH^i^,  hr-^Awi' 
evmt  of  the  intcfnd^' marriage  not  taking  {>liiee;   'Aiids  - 
by  an  indenture  of  Settlement,  of  even  Aate  WiA  the^^" 
Bond,  and  made  between  the  Testator  and  Mnr^  Ptaiit 
h(s  Daughter,  of  the  first  part,  TftUtam  S^ime  ^  fhe 
seoofld  part,  and  the  Obligees  of  the  third  porl^^  after 
reciting  the  intended  marriage,  it  was  declared  tliat  the-  ' 
Obfigees  shonld  stand  possessed  of  the  Bond,  and  of  the 
i0yO0o/..8Cicnred  thereby,  upon  Trust  to  reoover  mcA 
receive  the  10,000/^,  and  to  lay  out  and  invest  the  same^ 
upon  Government  Securities,  and  to  stand  posseMifed  of 
the  eame  Funds  and  Securities  and  thePrinoipal  Mo^es^ 
thereupon  invested,  uponTrust,iTom  time  to  time,^duiring^  -" 
the  life  of  Mary  Stone,  to  pay  and  apply  the  Dividends^  - 
Interest,  and  Annual  Proceeds  of  die  said  ^SeeuHties- 
and  Princ^al  Monies,  unto  such  Person  or  Pemms;ted 
in  such  manner,  and  for  such  purposes,  aa  Ae,  -from 
time  to  time,  during  her  life,  notwithstanding  h^rGo^' 
verture,  (but  not  by  way  of  Assignment;  diarge,  or  > 
other  Anticipation  thereof,)  should,  by  ahy  Writing  j 
under  her  hand; from  time  to  time,  appoint;  and^'Jtt"^ 
default  of  such  Appointment,  upon  Trust,  to  pay  tbe*^ 
same  into  the  proper  hands  of  Maty  5/0fie,for  hersepa^- 
rate  use;  and  upon  further  Trust,  after  the  decease  ^-^ 
Mnry  Sione,  from  time  to  time,  during  the  life  of  Wil^  ' 
liam  Stone,  (if  then  living),  to  pay  unto  him^  or  his  As-^  ^ 
signs,  the  Bividends^  Interest  and  Annual  I^'oceeda  of. 
the  said  Funds,  Securities,  and  Principal  Monies;  and/ 
afber  the  decease  of  the  Survivor  of  Wm.  Stone  and  Mithf ' 
Stone,  u^on  Trust  to  pay  and  transfer  the  same  *IVusl 
Funds,  Securities    and    Principal    Monies,  unto;  b^"-^ 
twien  vr  ^ongiit  all  andbvery,  or  any  one  or  mcMt^'- 
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vBtMbiCbildimk  or  «ny  only  Cki^^  of  William  Stotie  and  1 8ap« 

Mmfp  Stsmer^nd  aaeh  Children  or  Child  of  any  then  "^ 
dmm^  Cbild  or  Childien,  and  all  and  every,  or  any  V^^n 
Buoh'One  or*  more  of  auch  Childrcai»  and  other  lasw  p  ^* 
a^MbfOsaid,  in  anch  Shares  and  Proportioned  mnwer 
and.jfarn^j^fiir  such  Interest  or  Interests*  and  anhjeot  tOi 
andinth  audi  Powere»  ProYisoesy  Conditioner  Reetriolione 
ai|d  limitaiiona  over,  being  for  the  benefit  of  aome.or 
one  of  aaph  Children^  or  ench  Issue  of  a  then  deqeas^. 
C^d  or  Children,  and^with  snch  directions  for  MaioAer* 
napc#.  Education  or  Advancement,  and  with  or  without 
P<H9wr  of  lUvocation  and  new  Appointment,  as  WiUiam 
5^^imd  Abiy  Sian^  at  any  time  or  times^  by.  ai»y 
Dfed  or  Deeds^  Writing  or  Writings,  to  be  by  them 
sealed  and  deliyered  in  (he  .presence  of  Two  or  more 
cr^ibls  Witnessesi  sl^nld  jfuntly  appoint ;  and,  in,  de^ 
fault  of  anoh  Appointmant,  then  as  the  Survivor  of  them 
the  said  WUtiam  St4me  and  Mary  Staaep  at  any  time  or 
tiiQes>  by  any  Will  or  Testamentary  Writing,  to  be  by 
him.  or  her  surviving,,  signed  in  the  presence  of  and  at- 
tested by.  Two  or  more  credible  Witnesses,  should  ap- 
poukt ;  and,  in  defitult  of  such  joint  or  separ^tci  Appoint* 
mMt,>in  Treat  to  pay  or  transfer,  the  said  Trust  Funds^ 
and:  Principal  Monies  unto,  between,  or  amongst  all  and 
every  tbe  Child  or  Children  of  the  said  William  Stone 
wqA  Mary  Sicne,  equally  to  be  divided  between  pr 
amongst  them,  if  more  than  one,  share  and  share  alike^ 
for  thei^  P<»ti<»8 ;  and,  if  there  should  be  but  one  such 
Cj^d*  then  thd  whole  to  such  one  Child,  for  his  or  her 
Portion,  and  that  the  same  or  the  Shares  thereof  should 
be  tratisfeiied  or  assigned  to  such  Child  or  Children  in 
the  manner  foUqwing;  that  is  to  say,  the  Portion,  Part 
or  Share;  Portions^  Parts  or  Shares,  of  such  of  them  as 
shoidd  be^  a  Daughter  or  Daughters,  should  be  paid  and  . 
transferred,  to  her  or  them  respectively,  at  her  or  their 
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f  8)«.        «ge  or  reJBpeetiTe  ageo  of  ft  i  yeus,  ^r  day  «r  tfeApeetive 

' • ^     ^ys'of  manfiftge,  ^hwh  aboiild  fiett  k^^pen^fattfi  fjbe 

Pl  ATT       'P(irtkm«  Ptrt  or  Sb  we,  PortioBBi  Parts  or  Shai;0«v^  aMh 
P  ^'  of  tiiem  at  aboiild  be  a  Sen  or  Sona,  ahouldbe  paid  aild 

transferred  to  him  or  them  respectively,  at  Jus  or  thiar 
age  dc  reapectiYe  ages  of  ai  yearn,  unkaa  soeh  tittup  or 
titoes  respeotiToly  should  happen  in  the  lifetime^  H^ 
IkmSione  and  Maty  SUme^iat  the  S«nrt¥or  of  ths^l ; 
and,  in  that  ease  it  was  directed  thai  -  each 'Ftrtiencir 
Share,  Portions  orShares,  eheuht  be  vested  and  tmnsfiiw 
able,  bat  should  not  be  assigtaed  until  aftei  ihe  daeik  ^ 
the  Survivor  of  them  the  said  William  Stone  and  Mary 
Stone.  And  the  Settlement  contained  Ofesiiasa^af^Sdivi^ 
temhip,  and  AGcmer,  and  Hotehpot,  and  lor  the  Oiain- 
tenonee,  Education  and  Advancem^t  iff  the  CMU  and 
Children  of  'the  marriage  by  and  out  of  the  Dmd^nds 
and  Interest  of  the  said  TVnst  Funds,  and  for  the  Ad- 
tUnoeaMttt  of  aily  Son  or  Sons  out  of  the  Principal 
Trust  Funds, and  for  the  accumulation  oftfieResidneof 
the  Dividends  mid  Interest  thereof.  And  ilvraa  thereby 
<k<ilared  that,  in'<Sase  there  should  not  beany  C!hild<^ 
Children  of  the.  marriage,  or  beiapr  such^  if  all^aadav^ 
such  Daughter  or  Daughters  should  depart  (bis  ttfe, 
under  the  age  of  ai  years,  without  having  been  mar- 
ried, and  all  and  evety  such  Son  and  Sons  should  d^iart 
this  life  under  the  age  of  a  i  years,  then  that  the  Tros* 
tees  shotfid  stand  possessed  of  the  Trust  Funds^  or  so 
much  thereof  as  should  not  be  appointed  as  aforesaid, 
upon  Trust,  after  the  decease  of  the  Survived  of  WilHam 
jSSfoneand  Maty  Sione,  and  such  want  or  lailnra  of  Issue 
as  liforesaid,  to  transfer  and  pay,  the  said  Trust  Funds, 
unto  aH  and  every  the  CSiild  and  Children  ef  -  the  Tes- 
tator, then  bom  or  thereafter  to  be  bom,  who  efaovld  be 
living  at  the  decease  of  the  Survivor  of  Mary  Siom  and 
William  Stone,  and  such  wiaint  or  faifure  of  Issue  as 
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■feffwttid^  and  the  Iwve  th4a  living  of  such  of  tbemun  tSgOb 

8lib«M  httv0  «ed  in  the  lifetime  of  Jfury  Sfonr  and  1V»-    ' "^ ' 

ttam  ^Sume,  or  the  Survivor  of  them,  or  of  the  Issne  of 


^e  ibuttiage,  if  any,  to  be  divided  amongst  them,  if  move  ** . 

than  one,  per  stirpes^  and  not  per  capita.    And  it  wme  ^ 

thereby  |MrOvided  that,  in  ease  any  Son  or  Sona  of  WU- 
ham  St&tte  by  Mafy  Slone  should  depait  this  life  under 
llftf  age  4>f  ai  yean,  leaving  Issoe  living  at  the  time  of 
imw  their  death,  then  the  Issoe  of.  each  such  Son  an 
d^yttig,  in  equal  proportions,  if  more  than  one,  shotdd  be 
to-  his  or  tbeir  Paliiet'a  share. 


.  The'Teetator.di^  in  February  1  Sag. 

The  Bill  was  filed  by  Jane  PlaH,  the  Widoir  <anil 
Bfteewtrut  of  the'Teaostor,  agasmt  r/KMM#  Pell  PIM 
and  George  Plaii,  the  Sow  and  Bxecutors  of  the  Te#* 
teior;  and  against -Mn  and  Mrs.  iStone,  and  their  infest 
Child ;  and  also  againet  Ae  Peiaons  who  were  tiie  Obli- 
gees in  the  Bond,  and  Trustees  of  the  Settlement  eze* 
Oated  Jott  the  marriage  of  Mr.  and  Mta.  Aene.  The 
^ueMon  in  the  Cause  was^  whether  Mr.  and  Mta.  Staa? 
were  entitled  to  claim  the  10,000  J;  under  the  WiUr«nd 
also  the  Sum,  to  the  same  amount,  seeured  by  the  Bond 
and  Settlement,  or  whether  the  latter  was  a  satisfactioa 

of  Che  fetner. 

*' .'        • 

The  Soliuior-General  and  Mr.  Si(&(Q/(am^  for  th^ 

D^ndanta,  Thomas  Pell   Plait   and   Georf^ 

Piatt : 

*  Altkongh  tbere  is  a  matemd  diffeienoe  betwam  life 
Piovision  made  by  the  Will  and  the  Provision  under  the 
Settlement,  stilt  the  one  is  a  satisfaction  of  the  other. 
The  sum  given  by  the  Will  is  a  Maniags  PerCibn,  and 
so  is  the  Provision    made  by  the  Settleanent.    The 
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Matkin  and  Elizabeth  Malkin,  and  there  nevet^  wkd  any^ 
other  Child  of  the  marriage,  that  the  Defendant;  JSTiiaf* 
Bray  f,^^f^  j^alkin  was  not  authorized,  by  the  TVa'its*ah4 

T-  Powers  in  the  Settlement  of  the  25th  of  Ntevembfer* 

HAMMBR8LEY.   1805,  to  make  any  appointment  of  the  »,oool.,  br  to 

appoint  the  same  so  as  to  give  it  to  Saba  Eliza  Bray^r 
her  sole  and  separate  use,  or  to  give  to  her  a  power  of 
Appointing  the  8^000  /.  by  will.  '    ' 

•    « 

The  Bill  prayed  that  it  might  be  declared  that  the* 
Plaintiff  was  entitled,  under  the  circumstances  aforesaid/ 
to  the  8,000  /.  upon  the  death  of  the  Defendant  Eliza* 
beth  Malkin,  and  that  that  sum  might  be  secured.    .    • 

Mr.  Presion  and  Mr.  W.  Russell,  for  the  Plaintiff, 
argued*  1st,  that  the  power  given,  to  Mrs.  Malkin,  hy 
the  Settlement  of  1805,  was  a  power  of  Distribution 
only,  and  that,  as  Mr.  and  Mrs.  Malkin  had  one  Child 
only,  the  power  had  become  incapable  of  execution. 
Campbell  v.  Sandys  {a);  2d,  that  the  power  did  not  an* 
thorize  Mrs.  Malkin  to  give  a  power  of  appointment, 
because  delegatus  non  potest  delegare* 


• » <»> 


The  Solicitor-General  and  Mr.  J.  Wibdn  appeared 
for  the  Defendants;  but  ^ 

The  Vice-Chancellor,  without  hearing  them,  said  that 
the  words  by  which  the  power  in  this  Case  was  given, 
were  more  extensive  than  the  words  by  which  the  power 
was  given  in  Campbell  v.  Sandys;  that  he  did  not  dee 
any  reason  why  the  power  should  not  be  executed  in  the 
manner  in  which  it  had  been  exercised  by  Mrs.  Malkin ; 
that  an  only  Child  was  as  much  comprehended  under 


t  > 


(a)  1  Scbo.  &  Lef.  s8i. 
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^e  ^p^  of  the  power  as  if  there  had  been  more  ChU- 

4tefi(  than,  one, ,ex9ept. for  the  purpose  of  Distribution : 

dthftt  .the  fiower  was  capable  of  being  exercised  ^b  to  the 

tii^e.,anrf  as  to  the.  Conditions,  Restrictions  and  LimiU-  ^^^,^,^"^3^^^. 

tioQs ;  and  he  could  not  say  that  the  appointment  made 

b^  Mrs.  Malkin  was  a  bad  exercise  of  the  power. 

^     "*  Bill  dismissed. 


BRA.T 


1830; 
CODRINGTON  v.  CODRINGTON.  16th  June. 

In  1763,  Sir  WilUam  Codrington,  being  Tenant  for      ^^JJ^^'^^ 

}-ife  of  Estates  in  Gloucestershire,  with  Remainder  to'         ^ . 

William  Codrtngton,  Esq.,  his  eldest  Son  in  tail,  joined  The  onjjind^ 
with  his  Son  in  conveying  the  Estates,  to  John  Buxton,  J^  Jf^e^an  Ap- 
in  order  to  make  him  Tenant    to    the  pracipe,  for  pointmentonthe 
the  purpose  of.  suffering  a  Recovery,  which  it  was  ^^"°p^,^f„[|J^ 
declared  should  enure  to  the  use  of  such  persons  and  ^^  aiuend- 
for  such  Estates  as  Sir  Wm.  Codrington  and  his  Son  ed  hi«  Bill,  and 
should,  during  their  joint  lives,  by  any  Deed  or  Deeds,  ^eln  which 
under  both  their  hands  and  seals,  to  be  executed  and  theAppointment 
attested  by  Two  or  more  credible  Witnesses,  appoint;  3^*^J^ 
and,  in  default  of  such  appointment,  to  the  use  of  Sir  jigjj  ^y^^^  ^^ 
Wm.  Codrington,  for  life,  with  Remainder  to  his  Son  in  PUiutir.  Ca«e 
tail  male,  with  Remainder  to  Sir  Wm.  Codrington  in  ^^l^'^^^^'^'' 
fee     The   Recovery  was     suffered    in    Easter  Term,  equitable  invali- 
■  3  Geo.  3.    By  Indentures  of  the  19*  and  aoth  of  May  ^'^J^^, 
1776,  Sir  Wot.  Codrington  and  his  Son,  for  certain  va-  ^j,„t^  j,,^  j^ere- 
kable  considerations,  moving  from  the  former  to  the  f*"*^^^  ""^  ** 
latter,  and  in  exercise  of  the  power  reserved  to  them  as  *™*''" 
before  mentioned,  appointed  and  conveyed  the  Estates 
to  Sic  Wm.  Codrington  in  fee.    In  1792  Sir  Wm.  tW- 

N   N3 

//a^^  u  >^.-tt«;.,^<..^.    Z^-*^  c^.'f,  S^^J 
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it^A.         tm^oH  died,  liavitlg  dtvioed  the  Batateft  to  hi«-M8ite#> 

^ ^"""^     the  Defendant  Sir  €.  B,  CotbrngUm,  toe  life;iiithS»* 

CoBiiit«oTON  mainden  to  Im  lint  add  other  Soae  in  toil  itala.    fe 
^__   ^'  1816  IFm.  CM^rmrfioii,  wbe  on  Us  Fatfaer'e  deatb  k»- 

Mme  Sir  1m.  Cddrw^m,  died. 

In  1828  the  Bill  in  tbis  Cause  was  filed,  byttpeimn 
ealling  himself  Sir  Wm.  Raimond  CodrdigMi,  and  al- 
leging that  he  was  the  only  Son  of  Sir.^m.  Coin$igton, 
the  Son^  against  Sir  C.  JB.  Codrington,  and  his  ddeat 
Son,  praying  that  the  App<Hntment  and  Conveyanoe  of 
May  1 776  might  be  declared  to  have  been  obteined  by 
Sir  W.  CodringtQnt  the  Father,  from  his  Son,  by  frauds 
and  for  an  inadequate  Consideration,  and  mi§^  be  set 
aside  in  Equity,  ^Xid  that  the  Plaintiff  might  bedeelarsd 
to  be  entitled  to  an  Estate  Tvtil,  in  possession,  in  the 
Estates,  under  the  Conteyanee  and  Recovery  of  1 7%, 
and  that  Sir  C.  3.  Codrin^on  (who  bad  baeft  in  possea- 
sion  of  the  Estates  ever  since  the  decease  of  Siril^ 
Codrington,  the  Father),  might  account,  to  the  Plaittlii^ 
for  the  Rents* 


Sir  C.  B.  Codrington^  in  his  Answer,  denied  all  the 
allegations  of  Fraud  and  inadequacy  of  Coosideiation 
contained  in  the  Bill,  and  added  that  ibe  Plaintiff  was 
not  the  person  he  stated  himself  to  be,,  and  was  «iot 
bom  in  lawful  wedlock,  but  was  ill^timate* 

The  Plaintiff  then  amended  his  KU,  by  introdaj^ng 
certain  allegations,  on  which  the  following  later/egi* 
tories  were  founded :  "  Whether  the  said  Iidentui!eilAt>f 
the  igth  and  20th  days  of  May  1776  are,  or  do  mt 
purport  to  be,  under  the  hands  and  seals  of  Sir  Wm^ 
Codrington  the  Father,  and  Sir  Wm.  Codrington  the 
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Sod*  in  the  md  amended  Bill  named,  or  how  oiberwiae :         1 83#. 

attl  trbetiber  their  Execution  of  the  said  lodentaree  re*     **    -^       ' 

Bpecti^  b  not  attested  by  Two,  or  aome  and  what    <S^/HiNiotoN 

•namber  of  oiadU)le  Witnesees,  or  how  otherwise :  and 

whether  the  said  Attestations  do.not  sevenilfy  exprtes 

the  facts  of  the  said  Indentures  being  signed,  sealed  and 

deiiveredi  by  the  said  Sir  Wm.  Codringt<m  (ha^  Father, 

ind  Sir  Wm.  Codringtmt  the  Son,  in  the  presence  of  the 

attesting  Witnesses,  or  how  otherwise:  and  tbei  the 

-said  Sir  C.  B.  Codriifgioa  may aet  fotth,  in  wcKdant 

lengthy  the  form  in  whieh  tlie  exeoation  of  the  aaU 

indentuitea  of  the  iglh  end  ooth  days  of  May  1776,% 

the  said  Sir  IVm.  Codringim  the  Father,  and  Sir  Wm. 

Codnkg^an^  the  Son,  see  attested.'' 


I , 


Sis  C»  B.  Cedrington,  by  hie  Answer  to  the  ameoded 
0iU,  submitted  aad  insisted  that,  regard  being,  bad  to 
the  several  matters  and  things  specified  and  set  forth  in 
his  ^ttWer  la  the  anginal  BilK  and  to  the  hci  thaA  the 
.Indentaces  of  May  1776  fbfmed  part  of  his  Title,  and 
not  of  the  Phtintiff 's  pretended  Title,  and  that  the  a;^ 
testation  and  execation  of  those  Indentures  formed 
^rt  of  such  Indeattifrea,  the  Plaintiff  had  no  right 
*whalev>ef  ta  enquire  of  hitn,  and  he  was  not  bound 
40'  answer,  and,  thereibre,  refused  ta  answer,  unless 
oompelldd  by  the'  order  of  the  Court,  the  Interrogatories 
before  set  £Bethv 

.    fSie  nainrtiff  excepted  to  the  Answer,  on  aecoaat  of 
Snob  refusal,  and  the  Exceptions  were  allowed  by  the   fj ,  /r; 
'  M^iSter.    The  Plaintiff  then  excepted'^to  the  Master's   f 
itepcirt,    and    that   Exception  jiow  came   on   to  be 
tr^ued. 

■'    ■       ^  ■  N     I*    4      : 


5^. 

^  V  II  i^ 

CODRINOTQjr 


J^^tdJ'/^ 
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J^.  Kftjgif  aod  Mr.  7.  H.  fiff/^,  in  support  ivTiikd  Ek<^ 
cep|ion8,«aid  that  this  was  the  Case  of  a  Deed  soiighl*to 
be  set  aside»  and  not  of  an  Instruoieat  which  fbrmed^ 
part  of  the  Defendant's  Title,  Beekford  w.  WUdnUmim% 
(heff  Y.Leighion  (6). 

The  Solicitor-General,  Mr.  Pepjfs,  and. Mr.  Etit^tm, 
in  support  of  the  Master^B  Report : 

Itis  settled  that  a  Defendant  may,  by  Answer* protect 
liimself  from  answering,  where  the  matter  is  criminal 
toiy,  or  would  defeat  his  Title.  A '  Plaintiff  has  no 
right  to  the  production  of  a  Defendant's  Defence,  be*- 
fore  the  hearing.  A  Plaintiff  claiming  as  Tenant  ia 
Tail,  has  a  right  to  the  production  of  the  Deeds  creating 
the  Entail,  but  not  of  those  that  were  executed  for  the 
purpose  of  barring  the  Entail,  Battison  ▼.  Fkrrwgtan 
(c).  Lady  Shaftetburj/  v.  Arrcwamith  {d).  The  best 
Evidence  that  the  Plaintiff  could  haye  of  the  mode  in 
which  the  Deeds  of  May  1 776  were  executed  and  alv 
tested^  would  be  by  a  production  of  those  Deeds ;  btti» 
if  he  were  to  apply  to  have  them  produced,  the  Oooil 
would  refuse  it.  How  then  can  he  obtain  indtreotljr, 
what  the  Court  would  refuse  if  apjdied  fi>r  directly  3 
Vamittari  v.  Barber  {e).  These  Deeds  are  not  part  o£ 
the  Plaintiff's  Case,  and  he  has  no  right  to  have  Chat 
set  out  which  would  damage  the  Defendant.  The  Caaa- 
which  the  Plaintiff  makes,  depends  upon  the  legal  valt^ 
dity  of  the  Deeds,  and  his  right  to  have  equitablexelie& 
The  object  of  the  Amendments  was  to  show  that  Ihr 


(a)  16  Ves.  438. 

(6)  a  Sim.  &  Stu.  334. 

(c)  a  P.  W.  X79,  note. 


(d)  4  Ves.  66. 

(e)  9  Price,  641. 
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Deed  Itftd  no  legttl  velidity.    Thift  was  an  abandbninent 

4>f  the  oviginal  Case,  which  rests  upon  fraud.    The 

PWntiff 's  object,  in  amending  his  BiM,  was  to  establish    CotoaiKOTOK 

a  case- of*  legal  invalidity^  which  he  could  not  have  put  '     .    rl  •  k^ 

upon  the  Record ;  for  then  the  Defendant  might  have 

demurred.    The  Interrogatories  are  wholly  irrelevant ; 

and  the  74th  of  the  New  Orders  authorizes  the  Master, 

in  deciding  on  the  sufficiency  or  insufficiency  of  an  An- 

swtei^  to  take  into  consideration  the  relevancy  or  irfele- 

.raooy  of  an  Interrogatory.    The  prayer  of  the  Bill  is 

not  adnpted  to  the  Case  attempted  to  be  made ;  for  there 

•is  nothing  on  the  Record  which  authorizes  the  introduce 

tioB  of  new  facts;  the  Case,  as  stated  on  the  Record, 

being  one  of  Legal  validity  and  Equitable  invalidity. 

Mr.  Knighi,  m  reply : 

A  Defendant  has  no  right  to  decide,  for  himself,  whe- 
ther an  Interrogatory  is  or  is  not  relevant.  Is  it  not 
material  for  a  Plaintiff,  who  is  impeaching  a  Deed  for 
Fralidt  to  know  the  Names  of  the  Witnesses  (f),  in 
order  that  he  may  examine  them,  and  ascertain,  ttom  the 
pemons  wha  were  present  at  the  transaction,  all  the  de- 
tails of  it  ?  SkC.B.  Coirvngton  nowhere  states  that 
the  Power  was  legally  executed ;  and,  therefore,  the 
Plaiuti£P  has  a  right  to  know  whether  he  is  to  be  met  by 
a  Legal  or  an  Equitable  defence.  He  has  a  right  to 
know  whether  he  is  to  go  on  at  Law  or  in  Equity ; 
•otherwise  it  may  turn  out,  at  the  hearing,  that  he  has 
incnned  expense  to  no  purpose.  The  Deed  being  at 
issue,  everything  relating  to  it  is  at  issue,  and  a  Defen- 
dant has  no  right  to  withhold,  from  a  Plaintiff,  that  In- 
formation which  will  enable  him  to  judge  in  what  Court 
he  is  to  sue. 

(/)  The!  Interrogatories  did  not  ask  who  the  Witnesses  were. 


;    / 
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iSaa  TheVics-CHANCELLOR: 

^  The  qaestioii  is,  whether  the  Statements,  in  the 

CODBIMGTOV 

amended  Bill,  ae  to  the  execution  and  attestation  of 
.CoDKivGTOif.  ^^  Appointment  of  May  1^76,  "are  material  to  the 

Plaintiff ^8  Case.  It  is  clear,  on  the  face  of  the  BUI, 
tbttt  ihe  Plaintiff  has  framed  his  Cisse,  and  adced  Xeliitf 
lOfti  Ike  graond  that  the  Appointment  is  veliii-  at  ImI^ 
•hot  kivalid  in  Eqnity.  He  affirms  that  the  Deedb^  Iqr 
-winch  the  Appemtmenl  was  made,  «re  yslid  ai  Law;  and 
"atalea  Si  Case  of  Equitable  inTalidilf.  He  aMrft  elh 
-finrnfyp  that  the  indrntmes  of  May  i77&an^  or  pvrpeist 
te be, Mider tbe Itondeand seak ef  Sir IFak Csdhu^^ 
4he  Father,  and  Sir  Wm.  Oodringiem  ti^e  Son,  and  IhH 
their  exeeotion  of  those  Indentures  respeetifdy;  is  a**- 
tested  by  Two  credible  Witnesses,  ami  that  the  said 
Attestations  severally  express  the  h^  oC  the  said  lor 
^deotnree  being  signed,  sealed  and  ddiiveiad,  by  $ir 
Wfifc  Cpdrit^im  the  Father,  and  Sir  IKn*  CedHBfgMi 
die  Son,  in  the  presence  of  the  ati68tiag<WilsiesBeB»  wai 
at  does  net  appear  that  the  Ansirer  of  IheDefipidnntlie 
those' facls^  either  way,  would  affect  the  Plainliff's  Oaa^ 
•Theoalf  offset  of  giving -an  Anwmn  mi^ib^r  t»  shim 
dnt  the  Itoeds  were  not  good  aiLaiw ;  b«it,astbePlBfa»r 
tiff  pnts  his  Case  on  the  gfonnd  that  he  hem  net  got 
the  legal  Title,  any  Answer  that  the  Defendant  ooall 
fpve  to  these Jnterrogatories  would  be  entiidy  unCMi#- 
aial  le  the  fiicts  put  in  Issue ;  loid  i,  tharefore^  Ihiair 
that  the  Exception  to  the  Moiier'a  Repost  ougb^  le  )tt 
oveimled* 

Exception  overruled.' 
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■4  : 


JUDD  tn  JI7DD.  »  »(i30: 

.     .  MdJooe. 

^OHN  SPILLER  by  his  Will,  batriiig  date  the  iglh  ^^ 

My  of  Septomber  1815,  derised  and  beq^mllied  Ae  Comtructum. 
^rtmle  of  bis  Real  and  Penonal  Estate  and  Efltote  unto  ^^emotenesi. 
}m  Bfotfier,  WiUiam  SpiUtr,  and  Charles  Hobbs,  and  ie  ~~* 

dkie  Sumror  of  tbem,  and  to  the  Htm,  Bxecvten,  er  q^thed  hisRe- 
Adniiiastrators  of  anch  Samror,  upon  Tnrati  wheiMs  he  siduary  Estate 
Iiad  dteady,  apon  the  marriage  of  hb  Daughter  SknA  toTniatees,  in 
^Judd,  with  WiUhm  JwU  vested,  in  the  Namee  «f  hte  the  Income  of 
said  Brother  fVilUam  SpiUer  and  Charie$  HtMt,  certafaa  one  Third  Part 
Leasehold  Premises  and  Property,  to  the  amocrat  of  doo*!.  ^^^  iorUk 
per  annum,  together  with  a  Honse  situate  at  Norwood,  and  upon  her 

In  Trust  fbr  the  use  and  beneiSt  of  his  said  iWhter  ^^^^  ^^^^. 

possessed  of  that 
'Sar^  Judd,  for  the  term  of  her  natural  life,  indepen*  Third  in  Trust 

dently  of  her  Husband ;  his  WiH  was,  and  he  therebjr  ^®'' .*»«»■  Child  or 

orderedand  direteted  that  the  value  of  the  said  Property  S'JlJl^rf;^  ^ 

or  Annuity  of  300 1,  per  annum,  and  the  House  at  Nor^  them  on  their 

itodd  so  vested  in  Trust  for  the  use  and  beneftr  of  hts  ft<fin">g  35 ; 

.^  but  m  case  hts 

said  Daughter  Sarah  Judd  as  aforesaid,  should  b^  eo»>-  Daughter  should 

sidered  to  be  part  of  the  Residue  of  bis  Real  and  Personal  leave  but  one 
Bstate  and  Effects,  it  being  his  Will  and  Desire  that  Sv?ngf  then  "the 
his  three  Children,  the  said  Sarah  Judd,  Mar^  Caroline  whole  of  the 
RamoeU,  and  Uvinia  SpiBer  might  have,  share  and  ^^™'J,J"* 
d&are  alike,  of  his  Property  as  they  had  of  his  aflbctioDv  only  Child,  on 

and  tliat  the  whole  of  such  the  Residue  of  his  Estate  his  attaining 

95,  and  be 

transmissible  to 

his  Executors,  and  in  case  his  Daughter  should  leave  no  Child  her 

surviving,  or  10  case  she  should  leave  a  Child  who  should  not  attain  25, 

then  over :  Held  that  the  Children  were  not  intended  to  take  vested 

interests  uutil  they  attained  35,  and  that,  therefore,  the  Bequest  to  them 

was  void  for  remoteness*.   K/*Pt^^C^4yi^^,-fSS^. 


T 


t/ 


fi/^Wc"-  St,   6:s^ 


^ 
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iQ^^.         «nd  Bffeotiy  faoA  Real  and  PerBonal*  taif^  <^Mt^  io  -his 
mid  TrnateeB,  in  Tniat  for  the  sole  uoe  aaiikbeneftlnof 
lu8  said  three  ChHdren»  Sarah  Judd,  Mmy .  Carnimt 
Haawell,  aod  Lavinia  SpiUtr,  ia  maim^  andfeOA  ibei^ 
snafter  expressed  and  declared  ocmoeming  the.aanfe, 
that  is  to  say,  upon  TVust  that  the  said  TmatiQts  ihpifld 
aland  seised  and  possessed  of  ail  the  Rettdoa  of  bi^Ri^ 
and  Personal  Estate  as  aforesaid,  subject  to  tbe.AmmJe 
tisa  and  L^acies  given  in  and  by  his  WiU»  in  Trent,  ^ 
to  one  Third  Part  thereof,  for  the  use  sAd  benefit  of^his 
nid  Daughter^  Sarah,  for  Ufe»  independently  of  hej?  thw 
present  or  any  future  Husband,  and  not  be  sul^eot  qr 
Jiabk  to  the  Debts,  Engagements,  intenneddltng  or  €Q9- 
IidI  of  the  said  fVilliam  Juidf  or  any  future  Husbsja^. 
And  he  directed  the  Trustees  of  his  Will  for  the  tinpis 
being,  to  pay,  into  the  proper  hands  of  his  said  Daughter 
Sarah,  during  her  Life,  the  full  one  Third  Part  or  Share 
of  the  net  Rents,  Issues,  and  Profits,  arising  or  to.  arist, 
4>ut  of  the  Residue  of  his  Real  and  Personal  Estate  i^ 
Effects ;  and,  upon  the  Death  of  his  Daughter-  Soitri, 
il  was  his  Will  and  Desire  that  his  said  Trustees  ahcndfl 
stand  seised  or  possessed  of  the  said  one  Third  PaiA^r 
Share  of  his  Residuary  Estate,  in  Trust  for  the  Child  or 
Childrw  of  the  body  of  his  said  Daughter  Sarah j  law- 
fillly  begotten,  if  more  than  one,  share  and  shaae  alite, 
according  to  the  nature  and  qualify  thereof,  and  to  be  paid, 
assigned,  and  transferred  to  them,  by  his  Trustees,  upon 
their  severally  and  respectively  attaining  the  agOiPf 
ft5  years ;  but,  in  case  his  said  Daughter  Sarah  should 
leave  but  one  Child  her  surviving,  then  the  whole. of 
such  one  Third  Part  or  Share  of  the  Residue  of  Jbps  Ri^ 
and  Personal  Estate  and  Effects,  should  g^  ta.aqd 
become  the  Property  of  such  only  Child^  upon  his.  or 
ther.mttaiaing  the  age  of  25  yearh  and  be  tninami4sit|le4o 
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Iiib  or  bar  (Mm,  EMestcm,  or  Administntton ;  anct  ia 
icaie  faoi'  gftid  Daughter  «houId  leave  no  Child  of  her 
ho)ijrvii^r  fvrUvm^,  or  in  case  she  shonld  leave  a  Cbfld 
-OP  6hiMvelii  who  ataonld  not  attain  the  age  of  25  years, 
.tteBir  h^  directed  that  the  said  one  Third  PartorShaie 
4}l  the^  Residue  of  his  Real  and^  Personal  Estate  and 
BBkeU^  so  bequeathed,  to  his  said  Daughter  Sarah,  tog 
httf-^Ufe  and  her  Children  as  aforesaid,  should  go  and 
acome  to  the  Sonrivoni  or  Survivor  of  them,  his  said 
Daughters  Mary  Carolote  Haswell  and  Lavinia  SpUlnf, 
tad  be  subject  to  the  same  Trusts,  for  the  benefit  <if 
tii^m  and  their  respective  Children,  as  were  thereinafter 
mentioned  and  directed  with  respect  to  their  original 
Third  Parts  or  Shares  therein  given,  devised  and  be>* 
4|«i^thed  to  them :  and  the  Testator,  after  stating  that 
he  had  furnished  the  House  of  his  Daughter  Sarah.  ^ 
\t(dnoood,  and  it  being  his  intention  to  put  his  three 
Children  as  much  upon  an  equal  footing  as  possible, 
gave,  ia  each  of  his  two  Daughters,  Mary  CaroUm 
HasweU  and  Laeima  Spiller,  800  /.  as  an  equivalent 
fer  the  Furniture  given  to  his   Daughter  Sarah  as 
aforesaid,  unless  he  should,  in  his  lifetime,  give,  to  his 
said  two  Daughters  respectively,  an  equivalent  for  such 
Famiture :  And  as  to,  for  and  concerning  one  other 
^ird  Part  or  Share  of  his  Residuary  Estate,  he  gave, 
devilled  and  bequeathed  the  net  Rents,  Issues  and 
Ptt>fits  arising  or  to  arise  therefrom  or  thereout,  to  his 
Daughter  Mary  Carolifie  Haiwell,  for  her  own  absolute 
'tts^  and  benefit,  for  her  natural  life,  independently  of 
any  Husband  she  might  intermarry  with,  and  from  and 
after  her  decease,  it  was  his  Will  and  Desire  that  his 
^Thistfeea  should  stand  seised  or  possessed  of  the  said 
bne  Third  Pert  or  Share  of  the  said  Residuary  Estate, 
ft)  THiBt  fblr  the  Child  or  Children  of  the  body  of  hia 


Jin>i>d 


52ft  CASES    IN    CHANOBirV. 

lagtc         9md  Sia«gli4mr  Marf  Caroline  HumM,  li^ftllljr  I04iil 
^  iMgoMM,  if  men  Unm  onto,  ekare  and  ihare  tlifee,  of'^tt 

JvDii         their  ae^^rally  and  repeetit«ly  attaintog  Ae  «igc^  ^' 
^  25  yaafs,  tod  if  ahe  should  lecre  but  one  ClriM  hM  aifl^» 

mittj^/whoabduld  attain  the  age  of  85  yMia,  <lMn4k# 
whole  of  aoeh  one  Third*  Part  or  Share  of  his  ReaMuat^ 
EatatowMl  Effeota  ahoold  go  to  such  SnrvtVor,  his  or 
her  Heiia,  Ettcotora  or  Adnii&iatiatort ;  bet,  tH  oaad 
there  ahoald  be  no  aoeh  Child  of  bar  body  Who  dKMildl 
attain  the  age  of  15  yean,  then  (lie  said  one  Third 
Fart  or  Share  of  hie  said  Rendnary  Eatate  ihoaM 
go  and  aocnie  to  the  SorriTora  or  Snrmor  of  hie 
Das^itera  Sarah  and  Lamma,  and  be  sabject  to  the 
aatfie.  Trait^y  for  the  benefit  of  them  and  their  r^ipeefive 
ChUdren,  aa  was  therein  mentioned  and  direfcted  wiA 
reapeot  to  their  original  Third  Parts  or  Shares,  in  oaae 
they  or  either  of  them  should  die  without  a  Child  olr 
leating  Chtldven  who  shoald  not  attain  -die  ^  ^ 
a5 years:  And  as  to'the  net  Rents,  Issues  and  PtefHa 
arising  out  of  the  remaining  equal  one  Tbiitd  l^art^  iit 
Shate  of  the  said  Residue  of  his  Heal  and  PersoHttl - 
EsCi^  and  Effects,  he  gave  the  same  to  his  aaid  IVttsiees;  * 
upon  IVast  fbi'  tbe  use  and  benefit  of  his  Daughtei^'- 
Lmomia  SpUler,  and  to  be  paid  to  her,  by  them/  WMk ' 
time  to  time,  as  the  same  ^ould  come  to  thek  hafkH 
for  her  own  vse  and  benefit,  during  the  ttnn  of  her 
natural  life,  independently  of  any  Husband  (Ae  tnigM  ' 
intermarry  with,  and  that»  in  aU  thiags  the  arid  <ofMr>^ 
Third  Part  of  his  said  Residue  ihoidd  go  to  hi»  eiMU^ 
Daughter  X^ionmi,  in  the  aaaas  manner  and  formes  th»^^ 
two  Thffd  Parts  or  Shares  of  the  Residue  df  bii(  fistaliy^^ 
and  Effecte  were  given  and  bequeathed  to  his  DlftigitsM^  - 
Somft  andifeiy  CarokmeHasweUii^ life;  bad  dMrt^  ftdW- 
and  after  her  deeeaset  it  was  bis  WtU  and  Desiie^  tiilii- 
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h^wid  Trufttoee  Aodd  Atand  mMI  or  ^ssefliei  of  tke 

8%id.  onelShtfd  Flatt  or  Share  of  his  Rectdviarjr  Estate^  m 

T^8t  for  ih$  Childran  of  tho  body  of  hb  bM  Danghtev         ^^'^'^ 

IdffAmg  tMiFftdly  to  be  begotten,  if  more  th«i  one,         . 

ehaie  and  share  alike,  upon  thmr  severally  and  respeo 

tiveJiy  aittaitiing  the  age  of  25  years ;  and,  if  she  should 

leiife  but  one  such  Child  her -surviving,  who  slmild 

attain  the  age  of  05  years,  tiien  the  same  to  go  to 

such  oaJy  Child  upon  his  or  her  attaining  the  age  of 

^5  J^w^  and  be  an  Interest  transoiiesibLe  to  his  or 

h^  IMrs,  Esecntoi^  w  Administraftom ;  and  in  case 

hie  said  Daughter  Lavmia,  should  have  no  Child  of 

her'  body  lawfully  begotten,  who  should  attain  the  age 

of  95  years,  then  the  eaid  one  Third  Part  or  Share  of 

the  said  Residue  of  his  Real  and  Personal  Estate  and 

E&ots  should  go  and  aeerue  to  the  Survivors  or  Soi^ 

vivor  of  theni>  his  said  Daughters  Sarah  and  Mary 

CanJin^,  and  be  subject  to  the  same  Trusts,  for  the 

benefit  of  tiiemand  thar  i^spective  Children,  as  theiein- 

befora  lOentioned  with  respect  to  tho  other  two  original 

T|Mr4'Pvts  or  Shares  of  the  Residue  given  to  hts 

Daugbtenr  Sarah  and  Afary  Cairolim  as  afeieiftttd ;  and^, 

in  dofauU  of  Issue  of  his  said  three  Children  vHio  should 

at^ia  the  age*  of  95  years,  then  it  was  his  Will  and 

De^rethat  bis  Trustees  should  stand  seised  and  poB«> 

sessed  of  the  said  Residue  of  his  Real  and  Personal 

Esfate  and  Sfiecto,  in^-Trust  for  such  Person  and  Peiv 

sonaas  would  be  his  Real  and  Personal  Representatives^ 

in'  ttm^  he  had  died  Intestate,  and  of  their  respective 

HeitSjf  .EiaoutoffSy  and  Adminislrators,  absolutely,  for 

ever»  J^vided  always  that  it  should  be  lawful  for  his 

said  Trustees  or  Trustee,  as  the.  case  might  be,  from 

time  to  time,  at  his  or  their  discretion,  to  pay  and  apfrfy 

all  <tf  «ny'part  of  such  Rents  and  Profits^  or  other  Momes 
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i8go.        w  •bonU^be,  bj  mtae  th«Mf,  ia^  hia  wltiittt  hmid  n, 
-  kk  TruBt  nevttlMew  eithtr  tdbftalaMy'  or  imst*  fte* 

ii^i>  •vBlptively  ibr  the  benefit  or  adtantege  m£*  aiqr ^bdd.  or 
ChUdred  of  hie  eeU  Denghtere,  wboieboUdlie  odwibe 
age  of  a5  years^  for  and  toward  tiie'M>M|Bdaiiea4akl 
Edacatim*  pattiDg  out  appreotioe,  Advaooetieator  Pje- 
feimeQft  in  tke  worid,  or  oUier  neoeeeary  tiee  or  WM^of 
sQcb  Child  or  ChiUren  reepeetively.  Andihe  TehHator 
gaw  to. the  Haiftbead  who  shooU  rarviveany  or  either 
of  his  Danghteia  the  earn  of  aooi  peraattmai,  damg 
his  life,  to  be  paid  to  him  quarterly,  by  his  IVastitai  or 
Trustee,  by  even  and  equal  quarterly  payments  in  the 
year,  the  first  of  which  Payments  should  begin  and  be 
made  at  .the  end  of  three  calendar  mondis  nwt  hnmedi- 
ately  after  the  death  of  any  such  deceased  Daaglilsr, 
and,  in  case  such  Daughter  should  leave  no  Child  her 
aurvintg,*  then  the  said  Annuity  of  aoo/.  should  bo 
paid  out  of  the  general  Residue  of  his  Real  and  Peraooai 
Estates ;  but,  in  case  such  Oaugkter  sboaU  Isataa  Child 
or  ChiUien  her  surviving,  then  the  said  Aanttity^4^ 
aoo/..shottU  be  paid  out.  of  the  oneThind  Pari  or  Sfaite 
of  the  Residoe  of  his  said  Real  and  P^seoal  Batatas  so 
given  and  bequeathed,  as  aforesaid,*to  the  GUdmi  or 
Child  of  that  Dau^ter,  after  her  death,  in  cider  that 
none  of  his  other  Daughters  or  their  Children  diaold  be 
affected  or  prejudiced  thereby :  And  he  appointed  his 
Brother  William  SpUkr,  and  Ckarks  Hobbs  Executors  of 
hisWilL 

The  Testator  died  on  the  31st  of  October  t^i  7.      *- 

The  Bill  was  filed  by  the  eight  Children  of  Mia.  JU^, 
two  of  whom  were  bom  in  the  Testator^s  lifetime,  against 
the  Trustees  of  Uie  Will,  and  also  against  Mr.  and  Mrs 
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WibiipinK)  riliiMi  ffjrffftfi  Ifebttrged  Ihftt  the  Plidn^ 
jttfii^tidi^Mdcr  Hw  Wil, «  vwttd'fiiterait  ifa^  the  Third 
:hrt.^jlte'Aan«hie  of  the  Testatat^tf  lUatatid  PeN 
.Mttftt  fitttrtty  and  tiiat  <iidy  tM  paynietit  or  tlutiiffct 
tJiMfwif  wora  paatpcneA  tnHH  Hio  Ptaiuiiflb  riiould 
nwimilllf  atilaii^  the  vig&  of  25  yettnr.  And  if  prayed 
lh«l<*o  Sq^  and  IiitareB«i  of  the  Plainttffir  and  all 
Mho»  PonOM  dainrfnig  under  the  WiR  and  Cddkils, 
Mf^ibodedfltfed,  and  that  the  Residue  of  Aef  Yeatator'g 
lUal  a«d  F&rsona]  Bfttate  might  he  ascertained  and 
aeoured. 

The  Oefeadanta,  Mr.  and  Sfra.  JuJd  demarred  for 
Matof  Hqniljn 

■•■••• 

Mr^  Kmi^  atid  Mjt.  G.  JlicAnitb  i»  suppeviof  tUi^ 
,  . .   ,  liejtorrar; 

IhM^-  m  ACM  ^fft  ter  A^  ChAfren  ctf  Mr.  antf  Vft^. 
.JinA^  «iMil»  «h#^  allaittttent  By  them  of  the'  agcf'  of 
dfiyean^:  fli4MC**e  the  priuary  €rift  ib^  air  tdfd^ett  tl^ 
.  T  imitation  o?er.  Htfe  being  here  no  Gift  independent 
of  tha*<iiie»of  payHMttHli  the  Court  cannot  hold  the  Gift 
J  to  be  immediate  in  vesting,  and  that  the  payment  only 
.is.postponed* 

Mr.  Wright  in  support  of  the  Bill : 

In  Steadman  ▼.  Palling  (a).  Lord  Hardwicke  says: 
''The  rule  and  distinction  is  that,  if  a  Legacy  be  devised 
to  one  generally»  to  be  paid  or  payable  at  the  age  of  21, 
or  any  other  age,  and  the  Legatee  die  before  that  age, 
yet  this  la  fiuoh  an  Interest  vested  in  the  Legatee,  that 
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(a)  3  Atk.  423.    See  427. 
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the  Executor  or  Administrator  may  sue  for  and  recover 
it ;  for  it  is  tkbitum  in  presenti,  though  sohendum  in 
ftUuro,  the  time  being  annexed  to  the  Payment,  and  not 
to  the  Legacy  itadf."  In  Leake  t.  Roansan-ijt}  ^  Gift 
ivas  different  from  what  it  is  in  this  Case ;  fqr  there. ^ 
Interest  only  was  given  until  a  particular.,  period ;  but 
here  the  Principal  is  given  in  the  firsj^  instance.  la 
this  Case  too  maintenance  is  g^ven;  which,  to  use  the 
language  of  the  Master  of  the  Rolh  in  Rou  v.  Koss  (c) 
is  always  a  feature  of  vesting.  Some  of  the  Chil^dreh  of 
Mr.  and  Mrs.  Judd  y^ere  bom  prior  to  the  Testaibr^s 
death,  and  others  subsequently  to  that  event. 

'nieVxCE-CHAMCBLLOR:  •        ' 

The  Gift*  in  case  Mrs.  Judd  should  leave  oub  Child 
only  her  surviving,  is  clearly  contingent  on  that  Child 
attaining  the  age  of  25  years ;  and  the  same  constriic- 
tion  must  be  put  upon  the  Gift  in  case  she  should  have 
more  than  pne  Child :  and,  when  we  look  at  the  Bequests 
in  favour  of  the  Children  of  Mrs.  Haswett  and  Lavinia 
Spiller,  the  question  is  placed  beyond  all  doubt 

Demurrer  allowed. 


(Jk)  a  Men  363. 


(c)  1  Jac.  &  Walk.  154. 
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KIME  V.  WELFITT  •.  1 830 : 

^  n>L    '\7     ^  t^  ^^^  June. 

The  Vice-Chancellor  :  -  ^  ■ 

In  this  Ca8e»  William  Pelck  Kime,  by  his  Will,  dated         Infant, 
the  18th  of  November  1823,  gave   the   Residue  of    J^««^««- 
hi9  Personal  Estate^  and  all  Monies  to    arise   from  Testator  direct- 
the  Sale  of  his  Real  Estates,  and  the  Rents  of  them  ^  the  Interest 
untU  such  Sale,  toTFm.  TeaU  Welfitt  and  Samuel  Welfitt,  ^  te"p2d!tohis 
upon  Trust  to  convert  so  much  thereof  as  should  not  Wife,  for  the 

consist  of  Money,  into  Money,  and  invest  the  same  in  J^wjenanceof 
^  i     ,  o        ..  t         ,    ,,    ,  herself  and  her 

government  or  Real  Securities,  and  to  hold  them,  m  Children»  until 

Trust,  after  payment  of  certain  Axmutties  thereiof  men-  ^«  ^^^^  of  her 
tinned^  to  pay  the  surplus  of  the  Interest,  Dividends^  ^^  ^  ^.^^^  ^^ 
and  Annual  Proceeds  thereof  to  his  Wife,  for  the  Main-  to  be  accumu- 
tenance  and  Support  of  herself  and  her  Children,  and  pj^^j!^'^  ^^1 
such  other  Child  or  Children  as  might  be  born  after  his  Testator  having 
decease,  until  the  death  of  his  Wife's  Father,  Thomas  understood  that 
Nowill,  fit  which  time  it  was  his  will  and  mind  that  the  Father  had 
payment  of  such   Interest,  Dividends  and  Proceeds  made  ampte 
should  cease,  and  not  be  paid  to  his  Wife,  but  should,  wTn^foTlS 
after  the  death  of  Thomas  Nowill,  accumulate  for  the  Testator's  Wife 
benefit  of  his  said  Children,  and  such  other  Child  or  ^^^  Children) 
Children  as  might  be  born  after  his  decease,  until  the  directed  his  Re- 
sidue, and  the 
Accaa\ulations,  to  be  transferred  to  his  Children  when  the  youngest  at- 
tained ai,  with  benefit  of  Survivorship  on  their  dying  under  ai  and 
without  Issue,  but  if  having  Issue,  then  the  Issue  to  take  the  deceased 
Parent's  Share,  with  a  Bequest  over  in  case  all  the  Children  died  under 
ai,  and  without  Issue.    Testator  died  in  the  lifetime  of  his  Wife's  Father, 
who  died  shortly  afterwards,  without  having  made  any  Provision  for  the 
Wife  or  Children,    The  Court  refused  to  allow  Maintenance  out  of  the 
Residue,  to  the  Testator's  Infant  Children,  although  the  Legatees  over 
consented  to  the  Application* 

*  Ex  Relatione.   The  facts  of  the  Case  are  sufficiently  stated 
yin  the  Judgment. 


r. 
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youngest  of  such  Children  should  attain  his  or  her  age 
of  21  years,  he  having  understood,  from  Uumuu  Nowill, 
K^^K         that  he  had,  by  his  Will,  made  ample  Proyision  for  his 
said  Wife  and  Children  after  his  decease :  and  his  will 
and  mind  was  that  the  said  Acciimolations  shotild  be 
placed  out  at  Interest,  by  his  Trustees,  in  like  manner 
as  the  Residue  of  his  Personal  Estate  and  Effects  was 
thereinbefore  directed  to  be  phtced  and  put  out :  and 
that  the  Trustees  should,  after  the  decease  6f  IfitmuiS 
Ncrwill,  stand  possessed  of  the  said  Residueof  his  Personal 
Estate,  and  all  Accumulations  to  arise  ftom  the  Income 
thereof,  in  Thist  to  transfer  the  same  equally  Umbngst 
the  said  Children,  and  such  as  might  be  bora  sfter  his 
decease,  when  and  so  soon  as  his  youngest  Child  should 
attain  21   years,  with  benefit  of  9ufriyorship,  if  any 
of  his  said  Children,  or  such  Child  Or  Children  as  might 
be  bom  after  his  decease,  should  die  under  the  lige  of 
21  years:  Provided  that,  in  case  any  of  hi&  said  Chll^ 
dren  or  Child  should  die  under  21,  learrtng  Issue,  such 
Issue  should  be  entitled  to  such  share  ct  tile  ThMt 
Premises  as  his,  her  or  their  Parent  br  tespectlt^  Pik* 
rents  would  have  been  entitled  to,  if  he,  she,  oit  they^ 
had  fived  to  attain  21,  although  no  Intes^st  theiiein,  iii 
the  mean  time,  should  vest  in  him,  hef  or  them,  so  as 
to  enable  him,  her  or  them  respecttrely,  to  giTC  or  dis^ 
pose  of,  or  charge  or  incumber,  the  same  until  the  attain- 
ment of  that  age :    Provided  that,  if  all  his  Children 
should  die  under  the  age  of  21  years  without  leaving 
lawful  Issue  then  living,  his  Trustees  should  stand  pos- 
sessed of  the  Trust  Pimds  and  all  Aooottulatioos  there- 
of, in  Trust  for  bis  the  said  Testator's  Brothers  and 
Sisters  who  should  be  living  at  the  death  of  his  last 
surviving  Child,  share  and  share  alike :  and  he  ap- 
pointed Wm.  Teale  fVeffitt  and  Samuel  WdJHt  FiZecutors 
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of  his  Will,  and  committed^  to  them  aud  his  Wife,  the  1630. 

Guardianship,  Custody  and  Care  -of  all  his  Children 

during  their  respective  Minorities;  and  he  declared  that 

the  Guardianship  of  his  Wife  should  cease  if  she  Mar-       w-t  yixx, 

ried  again.    The  Testator  died  on  the  3d  of  October 

182^  and  left  his  Wife  and  two  infant  Children,  the 

Plaintiffs,  Wm,  Thos.  Kime  and  Harriott  Arabella  Kime 

him  surviving ;  and  the  Testator  also  left  two  Brothers 

and  one  Sister,  who  are  Defendants  in  the  Suit,  him 

surviving.     Thomas  Nowill  died  on  the  5th  of  June 

182^  having  made  a  WiU,  in  which  there  was  not  any 

Provision  for  the  Infant  Plaintiffs.    Under  these  cir- 

cumstanoes  they  claim  an  Allowance  for  Maintenance 

and  Education,  out  of  the  Residuary  Fund  in  the  hands 

of  the  Executors.    The  Brothers  and  Sister  of  the 

Testator  give  their  consent  to  this  Application :  but  it 

appears    that    there  may,   by    possibility,    be   other 

Claimants,    Some  Issue  may  come  into  existence  who 

will  be  entitled  to  the  accumulated  Fund ;  and  I  am 

ifot  aware  of  any  Case  which  would  authorize  me  to 

affect  their  rights.    The  Court  cannot  vary  or  invalidate 

them,  as  it  would  do  by  supporting  the  Plaintiff's 

Claim;  and,  therefore,  I  cannot  give  the   direction 

praj^ed. 
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,.V^3°;  MURRAY  v.  SAMSON.       . 

7th  July. 
Will.  -.jg 

Connruciian.  MaMG  A  RET  HAMILTON,  by  her  Will  disposed, 
A  T  "taT"  d'  of  her  Residuary  Personal  Estate^  in  the  fo^bwing^ 
rected  her  Heai-  Words :  **  I  de^iiie  that  the  residue  of  my  Property  b^^ 
duanr  Estate  to  divided  iqto  Three  equal  Shares :  one  Share  I  give  ta 
Three  equal"  ^  *^^  Child  or  Children  of  Isabella  Murray:  one  Share 
Shares^and  gave  I  give  to  the  Children  of  fVm.  HamiltimB  living  at  the 

ChlldteTo?  ^^  *^^^  ^^  ™y  ^^**^'  subtracting  from  their  Share  the 
/.  Af. ;  one  9^00  /•  their  Father  owes  me :  one  Share  I  give  unto 

Share  to  the  the  four  Children  of  Roberi  Hamilton.  All  the  above* 
i7.  (subtracting  mentioned  Shares  I  desire  may  be  divided  equally 
tVom  their  Share  among  the  Children  so  named^  with  benefit  of  Survivor- 
ir.  ^K^J'J^l  **^'P'  ^^^^  ^^  youngest  Child  attains  a i." 

Testatrix),  and 

the  remaining         The  questions  that  arose  upon  the  Constructiou  of  the 

the  Children  of  ^hove  Clause  in  the  Will,  were,  1st,  whether  the  s,oqo/. 
R.  H.    Held      v^as  to  go  to  the  Next  of  Kin  of  the  Testatrix  as  undis* 

was  to  be  TO^-  P**^  ^^'  *^»  whether  it  was  to  be  divided,  equally^ 
dered  as  part  of  amongst  the  three  classes  of  Residuary  Legatees;  3d/ 

^i?«  Residue ;  whether  the  Share  of  the  Residue  which  the  Children 
that  the  Residue     i.  «!■      rr      .»  1  «     «         «       « 

was  to  bedivided  ^^  ^^*  Hanulton  were  to  take,  was  to  be  less^  by  the 

into  Three  equal  Debt  of  ft,ooo /.  than  the  Shares  of  the  Children  of 

Sn,'<^VtM  ^^^^^^^  Murray  and  Robert  Hamilton. 
to  be  taken  as 

Sfif  Childre^  '^^^  Solicitar-Generah  Mr.  Pepys,  Mr.  Rose,  Mr. 
of  IF.  //.  Rottpell,  Mr.  PhUlimore^  Mr.  Turner ,  and  Mr.  James 

Russell,  appeared  for  the  different  Parties  in  the  Cause* 


Murray 
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.    The  Vics-Chancellor  :  1830. 

Suppose  that  the  whole  Residue  amounted  to  7,000  L, 
then  my  notion  is  that  the  Children  of  Isabella  Murray 
and  also  the  Children  of  Robert  Hamilton,  are  to  take        Samsov. 
3,000  /.  amongst  them,  and  that  the  Children  of  William 
Hamilton  are  to  take  1,000/.  and  the  Debt 

**  Dieclare  that  the  Sum  of  2,000  L,  due  by  the  Defen* 
^ant,  Wm.  Hamilton,  to  the  Testatrix,  at  the  time  of  her 
decease,  is  to  be  considered  as  part  of  the  Residue  of 
her  Estate,  and  that  the  Residue  of  the  Testatrix's 
Estate  ought  to  be  divided  into  Three  equal  Parts,  and 
that  the  Plaintiff  (the  only  Child  of  Isabella  Murraj/)  \i 
entitled  to  one  Third  Part  {hereof,  and  that  the  Defen- 
dants^ Mary  Ann  Hamilton,  Caroline  Hamilton,  and 
Wm.  Hamilton,  the  surviving  Children  of  Robert  HamU" 
ton,  are  entitled  to  one  other  Third  Part  thereof,  and 
that  the  Defendants,  TFm.  James  Hamilton,  Jane  Hamil^ 
ton,  and  Frederick  Hamilton,  the  Children  of  the  Defen- 
dant Wm»  Hamilton,  are  entitled  to  the  remaining  Third 
I^art  of  such  Residue,  and  that  the  said  Sum  of  2,000  /• 
fs  to  be  taken  as  part  of  such  last-mentioned  ThiM 
Part«  And  lei  the  Defendant,  Henry  Morse  Samson^ 
(>^ove  the  said  Sum  of  2,000  /.  against  the  Estate  of  the  ' 
Aaid  ff^m.  Hamilton,  under  the  Commission  awarded 
against  him,  at  the  next  General  Meeting  under  the  said 
Commission,  for  the  benefit  of  the  Defendants,  his 
Children.  And  declare  that  the  said  Defendants,  the 
Children  of  the  said  Defendant  Robert  Hamilton,  and 
the  said  Defendants,  the  Children  of  the  Defendant 
Wm.  tiamiUon  take  vested  Interests  in  their  Shares  of 
such  Residue  on  attaining  their  ages  of  21  years." 
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-  VBk  Tnud.  QertttMeM  eiUwr  ntndnlely*  or  .Mutt*  f*e- 

^*>^^         $a8iptiT9ly  fer  the  benefit  or  adniBtage  o&  any ^faftL  or 
^-  Cbildj^iK.of  hit  Mid  Dau^iteri,  whosboUdle  nd«riho 

age  of  95  yeacBy  for  and  toward  thevMfKBtidiLiieaaBd 
EdacatiM^  patliDg  out  apprealioep  Adwaaoeiieator  Bie-* 
fermeot  in  the  woild,  or  oflier  neoestary  use  or  mm^d 
such  Child  or  ChiUrem  reepeetively.  Aqd  4he  TeMator 
gave  to .  the  HvAbaad  who  Bhonld  avrvire  any  or  eMter 
i>f  hie  Danghtem  the  earn  of  aoo  L  per  aUmn,  4«ifig 
Mb  life*  .to  be  paid  to  him  qoarterly,  by  his  IVast^m  or 
Tnifttee,  by  even  and  equal  quarterly  paymeata  in  the 
year,  the  first  of  which  Payments  should  begin  and  be 
made  at  .the  end  of  three  calendar  mondia  dext  immedi- 
ately after  the  death  of  any  such  deceased  Daoghler, 
and,  in  case  such  Daughter  should  leave  no  Child  her 
aurvivi^g,^  then  the  said  Annuity  of  ^00/.  should  be 
paid  out  of  the  general  Residue  of  his  Real  and  Personal 
Estates ;  but,  in  case  such  Dau^iter  sboald  leaf #a  Child 
or  Children  her  surviving,  then  the  said.  Aaniiily'x>f 
aoo /..should  be  paid  out.of  the  oneiThiid  Pari  or  Shite 
of  Iha  SesKhie  of  his  said  Real  and  Peisooet  EMatas  so 
given  and  bequeathed,  as  aforas«ad,^to  the  CUldrati  or 
Child  of  tibat  Daughter,  after  her  death,  in  order  that 
none  of  his  other  Daughters  or  their  Children  abooifi  he 
afiected  or  prejudiced  thereby :  And  he  appointed  his 
Brother  Wtiliam  SpiUer,  and  Cbark$  Hobbs  Executors  of 
hiaWilL 

The  Testator  died  on  the  31st  of  October  i«)  7.       ^ 

.. 

The  Bill  was  filed  by  the  eight  Children  atUtm^J^, 
two  of  whom  were  bom  in  the  Testator's  lifetime,  against 
the  Trustees  of  the  Will,  and  also  against  Mr.  and  Mrs 
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jgiil)  ■BWiiil  riioiMii  frjn7ilni  Itelttygei  Att  the  Plain- 
;tUlb't#di^iiadl«r  Ibe  W'M,  a  vesMd' IntereM  m  theTtatrd 
PM/or.«tewilMHkie  of  the  TestatoKi  BmI  imd  Per^ 
«mal*  EMMt,  and  lli«t  oidy  the  payttient  er  tratitfct 
tilMranf  wftrr  pMtpooe^  mifll  the  Ptaintifib  rinmld 
JVrwdlf  «tteia^  tiie  s);e  ef  25  yettnr.  And  if  prayed 
thttttfie  Sighii  and  Intereste  of  the  Plfidnttffe  ai^  all 
Mm  PefMMm  daim^n^'  undee  the  WiH  and  CddfaUs, 
Mf^tbodectoed,  and  that  the  Residue  of  dieTeatator'g 
Xeal  md  FsraonaJ  Bitate  might  he  ascertained  and 
«eottred» 

The  Defendants,  Mr.  and  Sfrs.  Judd  demarred  for 
imatof  BqnMyi 

9 

Mr,  Knigfd  and  Mx.  O.  Bkkink  'w,  sopfkOVt  oftlM 
.  _     SefMimr; 

Ihew  i»  ACM  €Kffl  te^  the  OhtMren  of  Mr.  and  Mm: 
JMU^  vMi^  Hm^  atlainmeilt  by  them  of  the*  agcf  of 
95  yeaia^r  tfUMMrer  the  primary  €ift  i»  air  ^nidatf  the 
limitfttion  OTor.  There  being  here  no  Gift  independent 
of  ths'latte'  of  fmyttHsalk  the  Court  cannot  hold  the  Gift 
>  to  be  inunediate  in  vesting,  and  that  the  payment  only 
is  postponed. 

Mr.  Wright  in  support  of  the  Bill : 

In  Steadman  ▼•  Palling  (a).  Lord  Hardwieke  says : 
**  The  rule  and  distinction  is  that,  if  a  Legacy  be  devised 
to  one  generally,  to  be  paid  or  payable  at  the  age  of  21, 
or  any  other  age,  and  the  Legatee  die  before  that  age, 
yet  this  jfe  aucb  an  Interest  vested  in  the  Legatee,  that 

(fl)  3  Atk.  423.    See  427. 
Vol.  III.  o  o 
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DmneB  an  Anouity  of  nL,  u|k>n  the  TfUito  and  for  Uie 
purposes  tbereia  mentioned.  And  she  «ppointe<i^eofg« 
Uoydf  fVm.  DavU;  Samuel  Price  and  David  IViUian^ 
ExecntoiB  in  Truat  of  her  Will,  to  whom  ebe  conwniUfld 
the  diflpOBol  of  all  her  Qoods*  Chaitds,  attd  Personal 
Pioperty; 


Mrs.  Price  died  soon  after  the  date  of  ber  Witt.       r- 

The  Bill  was  filed  by  the  Infant  Children  of  Miehael 
Goodere,  on  behalf  of  themselves  and  all  the  other  Le^ 
gatees  named  in  the  Will.  It  prayed  that  it  might  be 
declared  that  the  power  given,  to  Maty  Price^  by  the 
Settlenient,  of  appointing  the  700  L,  was  well  exeouted 
by  her  WiU«  and  that  the  700  /•  was  subject  to  the  pay^ 
ment  of  the  pecuniary  Legacies  given  by  her  WiU» 
either  originally,  or  in  case  of  her  Personal  Estate  being 
insufficient  for  the  payment  thereof;  and  that  the  700/* 
might  be  raised;  and  that,  out  of  that  Sum,  and  the 
Personal  Estate  of  Mary  Price,  or  one  of  those  Funds, 
the  Legacies  given  to  the  Plaintiffs,  might  be  set  apart 
and  invested  for  their  benefit,  until  the'  same  should  bo- 
eome  payable  to  them ';  and  that  the  Legacies  given  to 
the  other  Legatees,  who  should  seekr^tef  by  and  con- 
tribute to  the  expense  of  the  Suit,  might  be  paid  there- 
out. 


The  Defendants  who  were  entitled  to  the  Estates 
subject  to  the  Term,  by  their  Answer,  said  that  the  Pep* 
sonal  Estate  of  the  Testatrix  was  more  than  suAcient 
for  the  payment  of  the  Legacies  and  Annuites  bch 
qaeathed  by  her  Will,  and  that  all  such  Legacies  and 
Annuities  had,  long  since,  been  fully  answered  by  and 
out  of  ihe  same,  and  that  theire  remained  a  considerable 
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residue  of'fludi  Pereonal  Estate:  timt  tbey  were  «d^ 
rised  that  Mary  Price  having,  by  her  Will,  given 
and  appointed  the  7002.  to  U/syd,  DmniSf  Price  and 
H^mkmk,  upon  Trust,  and  having  directed  the  eam^ 
t6  be  paid  accordingly,  without  having  declared 
any  express  Trust  thereof,  the  appointment  of  the 
700  /.  thereby  attempted  to  be  made,  was  wholly  void, 
there  being  no  object  pointed  out  for  whose  benefit  Hie 
same  could  take  effect,  and  that  the  700  /.had  sunk  into 
the  Inheritance  of  the  Estates ;  but  that  if,  in  the  opi- 
nion of  the  Court,  the  Bequest  or  appointment  of  the 
700  /•  was  not  wholly  void,  then  they  insisted  that  Mrs* 
Price^B  Personal  Estate  ought  to  be  applied,  in  the  first 
place,  in  payment  of  her  Funeral  and  Testamentary 
Expenses,  Debts  and  Legacies,  and  that  the  700/. 
ought  only  to  be  resorted  to  in  the  event  cmd  so  far  as 
the  Personal  Estate  should  prove  insufficient  for  the 
payment  thereof. 


^    Mr.  Kfffght^oid  Mr.  Wihon^  for  the  Plaintiffs. 

The  Soticitor^General  and  Mr.  Wittianu  for  the 
Defendants  who  were  entitled  to  die  Estates 
-  comprised,  ia  the .  Settlement,  subject  to  the 
term: 

Admitting  that  Mrs.  Price's  Will  was  a  due  execution 
of  the  power,  there  was  not  such  a  dedication  of  the 
700  /.  as  amounts  to  a  Declaration  of  Trust.  If  there 
was  not  a  due  Declaration  of  Trust,  the  700  /.  must  sink 
into  the  Inheritance.  Sidney  v.  Shelley  (a),  Amphlett  v. 
Parke  (5).  The  Testatrix  has  declared  a  Trust  as  to 
her  own  Property,  but  that  cannot  be  held  to  apply  to 


(«>  19  Ves.  359 ;  S.  C.  Coop.  206.    (fi)  Jnte^  vol.  i.  S75. 
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Pi»ptity  which  she  had  t  p9ww  to  ftwfce  her  oim* 
Tboie  is  not  a  woid,  un  thii  WiH,  that  upplies  to  the 
^00 /•  The  ramduaTf  diipotitioii  related  to  theTett^ 
tria's  tyWn  Ooods  and  Chattels  only.  MaUabtt  n 
MmlMar  (c)  has  always  been  considend  as  &  dasUian 
Ihat  ought  not  to  be  followed. 

« 

Mr*  Ptpys,  Mr.  Speme,  Mr.  G.  Richards^  and  Mr. 
Bemf  appeared  for  other  Defendants  in  the  Suit. 

The  Vice-Chancellor  : 

My  notion  is  that,  wiiere  tbsfa  is  a  Gift  to  EaecatorBy 
in  Trusty  the  Executors  take  the  Gift  as  part  of  the, 
Testotrix's  Personal  Estate ;  and,  if  the  Legacies  giYen 
by  the  Will  are  not  sufficient  to  exhaust  the  Personal 
Estate,  then  thai  the  snrplus  gees  to  the  Persons  who 
are  eniitled  to  the  Testatrix's  Residuaiy  Estate. 

Declare  that  tlie  700  L  is  well  appointed,  and  is  a  - 
Charge*  Upon  the  Estates  mentioned  in  the  Pleadings, 
with  Interest  thereon,  at  4  /.  per  cent^  from  the  gth  of  . 
Jttiyi8i£^. 


(<^  Ca,  tsm^.  TiJb.  78.   ^' ^y^Mt  ^ 
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SRADLY  9^  BEATHi    .  .  1830:. 

.        «     nth  My. 

JRlCHJRD  BL  UNDENib%  Elder,  wa«,  at  bis  deaths  "        ' 

iivlebted  to  George  Glover,  ^  Wheelwright  and  Black*       Creditor. 
UK^tb,  for  work  done  upqa  his  fav^ns^  in  the  ^jf^  of       Executor. 
714Z.  14$.,  subiect  to  a  CauAterclaim,  on  the  p^t  o(  B.haW^died 
Blwiden,  against  Glover,  for  75/.  12<.  id.,  making  the  indebted  to  G. 
Sum  actually  due  to  Glover^  figf^  A  i,s^ll  d»^  iBlmden  died  for  ^'ork  and 
on  the  22d  of  February  1814,  having  appointed  his  son  y^^  Executore 
Richard Btunden  Hie  Yo\\ngeT,2Jid  John  Hancock  Buckle,  signed  the  fol- 
Jamee  Eggar,  Wm.  Heath,  and  Henty  Atulrewe  Executors  1^]J[J°^^^X 
and  Trustees  of  his  Will,  in  which  was  contained  a  Trust  back  of  G/s 

for  payment  of  his  Debts.    The  Trustees  and  Executors  Account : 

.  .  -  «<  y[f^  Q^  ha  vine 

caitied  on  tne  Testator^s  farming  busings,  utttit  the  contented  to 

death  of  Richard  Blunden  the  Younger,  which  happened  wait  for  the 

in  June  1 81  $.   Richard  Btundeti  the  Younger,  appointed  JIStEc^'coi 

Eggar ^  Buckle  and  John  Clark  Executors  of  his  WilL  we,  as  Uie 

John  Clark  afterwards  died,  having,,  by  btf  WiU  dated  Executors  of 

the  gtb  of  October  iSag^  appmalad  Hmrietta  Maria  pay  Mr^G.  in- 

CtarfC,  Wm.  Hankin,  and  the  Plaintiff  Bridger  Bradly  terest  for  the 

his  Executors.     After  the  death  of  Richard  Blmden  ^^^'  Jiui'thT 

the  Younger,  the  surviving  Trustees  and  Executors  of  same  is  settled :" 

Richard  Blunden  the  Elder,  continued'  the  forming  busi-  ^^^^  ^^^  ^^^ 

ness  on  bebalf  of  his  Estate ;  and  the  Trustees  and  personally  liable 


Executors,  boUi  in  tfte  lifetime  and^  after- Ae  deaih-  ef  to  pay  the  debt 
Ridtard  Blunden  the  Ywngev,  employed  Glover  to  do  *°^  In*«»^ 
the  Wheelwright's  and  Blacksmith's  work  on  the  Farms. 
On  the  2gth  of  December  1815-,  9l  Maetiog  of  the  Cre- 
ditors of  Richard  Blunden.  tbe  Elder  took  p)ace,  at  which 
Glover  was  present ;  and,  on  that  occasion,  the  Executors 
and  Trustees  produced  an  Account  of  the  Assets  of 
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i«9D; 


%m      ■■! 


Blmnden  the  Elder,  by  which  it  appeared,  that 
the  AwetB  would  be  more  than  safficieiit  to  pay  all  the 
Dabte  of  Biebard  Blundm  the  Elder ;  aad  J<yb  Hoiifodb 
Bmdde  then  xeqoested  the  Cxeditom  to  wait,  fear  paj-* 
mart  of  their  Debts,  until  the  Leases  of  the  Farma  iwera 
nm  Ottt»  and  said  that,  if  they  did  wait,  they  woolff  bh. 
paid  their  Debts,  and,  if  not,  Ihat  the  Ex6catbrs  wduldf 
be  forced  to  break  up  the  Concern.  At  this  Mebtio|^ 
Glover  produced  his  Account,  which  was  as  follows : — 


>» 


''  The  Executors  of  the  late 

Mr.  Richard  Blunden,  Sen.,  deceased, 


To  George  Gkmr. 


*       » 


1814:  £•    s.  d. 

Mar.  11.    To  Account  delivered      -    -71414  o 
The  Executors  Charge  against 

me  is        -        -        -        -    7fi  ja  I 


One  Year's  Interest  on  639/., 
at  5  per  cent,  per  Annum  *    3a    o    o 


f  o-^ 


671     I  11 
Jan.i8i5.  To  a  Bill  delivered  fer  the  Year' 

1814         -        -        -        -    85  19  11  V 


I  w > 


762     i;iP 
Jan.)8ji6.  One  Year's  Interest  on  757  A  ,,^ 

K.  io4*  for  the  Year  of  1815.  37  17    o 


794  18  it> 
Wheelwright's    and    Smith's - 

Work  for  the  Year  1815    -    75    3    4i 

£870      2      2j  = 
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.  Tbia  Aoccunt^wto  examiQed  and  approred  of  by  the 
Eacediitorft<miid  TTOBtaes;  and  Olaoer,  hmng  eonaented 
to  ifmit  for  piiyfaunt  of  bis  Demand,  on  condition  of  hia 
beng  flawed  Interoet«  on  the- Amonnt,  at  5  per  oeat«» 
whiiih  iTM  •acceded  to  by  the  £xecttUMra  and  Trustees^ 
J  J  Hi  JSfwA/e  mote  the  foltowing  Memorandam  on  the 
faaokrof  the  Aeconnt,  and  he  and  the  other  Execatoro 
and  Tnieteeft'Bkfned  it: 


MH 


/■  t 


**  Mr,  Glover  having  consented  to  wait  for  the  pay- 
ment of  the  within  Account, amonnting to 870 /.  2 «;  2  Id., 
we,  as  the  Executors  of  Mr.  Blunden,  engage  to  pay 
Mr.  Glover  Interest  for  the  same,  at  5  per  cent*  per 
Annnm,  until  the  same  is  settled.— 2gth  December 
1815." 

In  the  course  of  the  year  1816,  the  suryiving  Execu- 
tors of  Richard  Blunden,  the  Elder,  became  further 
indebted  to  Glover,  for  work  done  on  the  Farms ;  and,- 
on'the8thaf  January  1817,  his  Solicitor  wrote  to  them 
as  follows: 


'  '^^Gehtlemen,  I  am  desired  by  Mr.  George  Glover,  of 
Holyboum,  to  ap|^y  to  you  respectinga  Debt  of  671  /. 
and;  upwands,  due  to  him  from  the  Estate  of  the  late 
JUekard  Bhmden,  of  Holyboum,  deceased,  for  Work 
and  Xftbour,'Materials,  &c.,  in  the  business  of  a  Wheel- 
wright and  Blacksmith,  at  the  time  of  his  death,  the 
particulars  of  which,  I  understand,  have  been  delivered 
to  you;  and,  also,  for  Interest  due  thereon,  according  to 
an  Agreement.  Mr.  Glover  also  claims,  from  you,  the 
amount  of  certain  Bills  for  Smith  and  Wheelwright's 
Work,  &c.^  for  the  years  1814, 1815  and  1816,  done  and 
peiioniiQcL  under  your  own  diiectionsi  with  Interest,  as 


||^»  Qht^  taAa  himftetf  aKi?«u  to^lhi^  mp»mi^^,i|^ 

9agp94^,  of  loo  sesioiiji  a  «atai4  fiw  iiimt»irtwiit  c(:4liti 
ginqg,  fiicth^r  time^  or.  safiering  the  amMat  of  Ibe 
l^jtler  Acccvint  to  )>e  incri^ftsftfl  bj  fiutUr  Worl^^te. 
He  ttnderstands  that  Interefit  op  tha  9oiUl>]>aliCs  M^^ 
been  suffered  to  accumulate,  to  the  iojury  ofthe  otbar 
d^editors,  Md  the  Faauly  have  (aa  ha  eaaceiye»>b»gn 
tlioB  suppprted  b;  a  dipuAotfOii  oC  tba  .Awetii^coplipiy 
t^  iokw-  The  B^Atabave  b^ettsoftiod.lo.ba  mampa 
^i|d  uq^4t  and  Qoe.o£  the  Sana  boa  hean^panained  <d 
aell  Com  aD4  apply  tha  Moaayto  hia  aunt  laa. .  U^flia 
these  circumBtances  I  am  sure  you  will  not  woddfitat 
Mr.  G/bver's  being  uneasy  and  dissatisfied,  or. blame 
him  fior  tha  steps  be  ia  resolved  to  fttka^  toi  aeauia  hi/i 
bf^arjl  Pebtr  He  cannot  sa£[es  aapeculatiaft  tp  ^  sao 
al;  bia;^iifai^%  howeaer  iveft  iatattd^  l|iL  yoa  Qa>aft» 
^a/m.  aa  friend^  to  the  family,  His  ia  satiaffa^  yai^a  avaa 
intentions  are  honourable,  yet  he  cannot  giye  Jwaasntjpt 

to  measures  in  which  such  serious  risk  is  inFolvei.    To 

• 

^va  la&i^  coaaspondeaceoii  tUs.basi^esa^IajiS'iiQany 
iff  be  oUigfd  tQ  iafon.  jsoa  thi^iuanlasa  psymenl^ar  am 
anmgfppifBt  ia  immadiatoljy  made,,  ta  ik^  aalwa  jalia» 
factiipi  p|  M^  O^wr^asBftlLiai  Cbanoecy^wvIL  It^M^ 
and rasb> oibaa  stapa  tebeoi aa  Xr.  GiMifr  shaU.baallbr 
viMfdtMf^^n  tlMsa  reapeciirer  DdilaJ' 


On  th^  laih  oC  May  l^i?^  J*  -ff*  At^  .wxate  ai 
Lflttes  to  QhHr,  iik  the  fblIoin»g.woad3 ;       .    . 


'r.thi|JBaf«tam  pi  Mr. Bkhmnl  Sbmim^ememA 
bava  m^)ieatiH(  ma  ia  sabmiA  Ae.  fiMUa«iqg?alat^a9|9|M; 
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Mr  jfCHireiMiBidefiitlon,  mnd  to  requ«it  your  iii^tnidtioiis 
lietwD<  Mn  Blimfeff^  diM  in  1814,  and,  by  his  Will, 
tfeti«6d  ftM  be^tteftthed  ftU  hife  Rmd  and  Peiwnal  Pr^ 
pirty,  comigCtDg  of  about  20  acres  of  Freeliold  Land 
luid  oonsideraUe  Farming  Stock«  to  bis  Trustees,  sub^ 
ject  to  the  payment  of  bis  Debts,  6ic;i  and  disedting 
4Htm  ic  eatry  on  tbe  BnsineflSi  for  tbe  benefit  of  bis 
V^xoSkf,  naiSL  &e  youngest  Child  should  attain  the  age 
of  91.  In  compliance  with  this  direction  the  Executors 
have  continued  to  carry  on  the  Business,  but  the  diffi- 
rolfidl  they  hate  had  to  encounter  in  c6nsequa:ice  of  the 
severe  pressure  of  the  times,  have  materially  cramped 
their  exertions  in  relieving  the  Deceased's  Estate  from 
tbe  diaigea  upon  it,  dnd  some  of  the  Creditors  have'tex- 
pressed  their  desire  that  the  Business  should  not  be 
continued  any  longer,  but  that  application  should  b^ 
maAe,  to  the  Landlord,  for  permission  to  sell  the  Leased 
tt  the  Farms,  and  that,  if  such  permission  can  be  ob- 
tained, that  the  Stock  and  Crops  should  be  immediately 
disposed  of.  The  Executors  have  every  wish  to  act  for 
the  benefit  of  the  Creditors,  and,  much  as  they  must  re- 
gret lixB  total  ruin  of  the  unfortunate  Children,  it  has 
be^n  (heir  aiixioos  desire  to  protect  iethd  serve,  yet  they 
^1  theSr  duty  paramount  to  every  other  consideration, 
Jand  are  perfectly  ready  to  carry  the  wishes  of  the  Cre- 
iditors  into  effect.  Tlie  Executors,  hbwever,  feel  consi^ 
derable  difficulty  as  to  die  disposition  of  the  Property, 
at  the  present  moment,  under  the  great  disadvantages 
^hich  present  themselves,  and  they  cannot  but  point 
but  to  the'Ci'editors  that  the  Lands  are  in  that  state 
of  cultivation,  and  cropped  in  siich  a  way,  as  afibrdtf 
a  well-grounded  hope  that  the  ensuing  season  may  be 
productive  of  beneficial  results  to  the  Creditors  and 
family.  Under  these  circumstances  I  have  to  request 
Vol.  III.  F  t 
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iloo.        ymir  sentiments  and  directions  as ' to  dM  ^KvOttet'  to  be 

'  pursued*    And  I  should^  at  tiie  same  timt«  steile  tfMt^in 

3AAbLY       ^3  event  t>f  the  Executors ilispe»ng  of  tlieLsii4b^«iid 

**  ejects,  at  the  present  period,  they  will  ber'follcnMng^'tfie 

express  directions  of  the  Creditors^  and^  HMseeftfrnf  it 

must  be  distinctly  understood,  that  the  Executors  will 

not  be  responsible  for  any  loss  that  may  arisel  from  the 

sacrifice  which,  in  all  probabilityi  will   be  madv^-^ 

Waiting  your  answer,  I  am,  Sec." 

In  answer  to  this  Letter,  Glover,  on  the  i6lh  of  May 

1 817,  wrote  to  the  Executors  as  foBoWs  .- 

'*  Sirs,  I  cannot  interfere  with  the  Executors  and 
Trustees  of  Mr.  Bhmden,  or  direct  them,  in  any  way,  in 
•the  duty  they  have  to  perform.  I  hope!  and  tnistthat^ 
as  there  were  sufficient  Assets  to  pay  every  bne,  at  'Mr« 
Slunden'^  death,  I  shall  be  paid  the  anumnt'of  the  Debt 
then  due  to  me,  as  well  as  the  Debt  indnrmd  by  3fOttr-> 
-selves." 

«  ■ 

After  the  year  1816,  the  Executors  and  Trustees  be* 
came  further  indebted,  to  Glover^  in  the  Sum  of  265/. 
for  Work  done  by  him  upon  the  Farms,  and  •  Goods 
supplied ;  and,  in  addition  to  the  Demand  'so  'settled 
and  allowed  as  before  mentioned,  he  charged  them  with 
the  Sums  which  so  became  subsequ^tly  due  tobinu 
On  the  16th  of  January  1818,  and  the  iSthof  Ocftober 

1818,  they  paid  to  Glover  two  Sums  of  15a/.  eaoh^  gei>- 
nerally  on  account  of  his  Demand,  and  dierf  entered 
these  t^ayments  in  a  book  kept  by  them,  as 'the  «ux^ 
viving  Executors  of  Richard  Blunden  the  Elder,  iff  ibo 
following  manner : 


CASES    IN    CHANC:EJIT. 

.  <^^f ifo^i JaAtBiyiS;  Paid  Mr.  Gbwer,  for  Money 
4MitaJiia»>.ftom  the  Executors  of  Richard  Bbmden^^r 
&xulh'«&LBd  Wheelwright's  work,  150  2.— 1 818,  October 
ii2)a  Baid  Mr.  Ghver,  in  pairt  of  Money  due  to  him 
^01  tbe  Ejaeoutorsy  ifio  L" 

:-  la  May*i830»  Glover  dkdj  having  bequeathed  tiie 
AesMhie  cf  hia  Personal  Estate  to  the  Children  of  his 
Daughter  £/tza&e/A  Bradly,9Jkd  appointed  Ji} An  Bradly, 
Bridger  Bradly^  John  LangrisK  and  Wm.  Heath,  his 
JtSxeoiitOfs. :  On  the  22d  of  February  i89i#  J>  H. 
Buckle  wrote  a  Letter  to  the  Solicitor  of  G/ot^er's. Exe- 
cutors, in  which  there  was  the  following  passage : 

.  '^^  Inre  Glover.^^l  shall  be  glad  to  hear  from  yon 
civthat  a(Be  the  Ea^eoutors*  views  in  regacd  to  Blundtn^s 
JDebt  to  them«  For  myself  and  Co-Ezecutore,  I  can  only 
*ea^K  wte  offered  in  writing,  long  ago,  during  Mr.  Glover^s 
lUhf  ^0  iBLdoqpt  the  wishes  of  the  Creditors,  and  to  close 
the  business  carrying  on ;  but  that  no  such  desire  was 
expressed.  It  is  quite  impossible  that  we  can  make  any 
te^iuifate  anengement  with  Mr.  G/over's  ExecutoxB.'' 

:The  Bill  was  filed  on  the  15th  of  September  1824, 
•byV«  Bradhfi  B.  Bradly,  and  J*  LangruK  against 

Wiffiam  Heath,  Henry  Andrews,  James  Bggar,  J. 
:H.  BuMe^  Henrietta  Maria  Clark,  and  Wm.  Hankin, 
r  charging  that  Heath,  Andrews,  Egfftr  and  Buckle  were 

personally  liable,  in  respect  of  the  Sum  mentioned  in 
:4^be  Memorandum  of  the  29th  of  December  1815,  and 
.ajsgr  ,in  respect  of  the  Work  subsequently  done  by 
^ Glover;  and.  that  they,  expressly^  engaged  to  pay  the 

same,  and  adopted,  by  the  Memorandum,  the  whole  of 
.<he  Balance  therein  mentioned,  as  a  Debt  from  tbem- 
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18^0.        selfe8«  pemonaBy:  and,  if  not*  yc*  thafe  Ih^  M^mmiir- 
"  ilaciif  and  the  Acoount  prodhused'  by  Ih^  fiflEMcAMa*)  ^ 

BnABLY       before  iaentioMd,were  and  ought  (bo  be  takeo-as  an  aA- 
ttianan  of  Asseis  (at  payment  of  th»  Dabto  <if  \Rkkt^ 
Bbmden  the  Elder,  and,  particularly^  for  paytBeafr^llle 
Debt  due  to  Glotxr:  that,  as  Heath  waa  oofe  of  Ae 
Execatoffs  ofGlooer,  no  Action  at  Law  ooidd  be  br0u|^ 
flo  recorer  the  Debt  due  to  hia  Batate^  but  thdt  fttie 
PlaintiA  were  entitled  to  hare  the  Denand  enibtaed  iai 
ft*  Oourt  of  Equity  r  that  Assets,  more  than  siifl^^nt 
-lor  the  payment  of  die  Demand,  had,come  to  ibe  hands 
ftihtM,  Andrewsi  Eggar  end  Buckle;  and|  if  Aaaats 
amfficient  for  that  purpose  were  not  then  in  theirhand^ 
they  had  wasted  and  misap]died  the  same :  that  the 
Defendants  pretended  that  the  Plaintiff's  Demand  ims 
barred  by  the  Statute  of  Limitations  ;*  but  the  Phuotiflb 
oharged  that  audi  Demand  hod  been-rcipeatedly  adaii- 
ied  and  recognized,  by  the  Exeeutom  0f  JB^aiiibfi. 'the 
Elder,  within  aiz  years  before  the  lUing  af  the  Bi}l«iand 
that  Payments  on  account  of  sudi  D^uandy  jhad  beea 
made  wiAin  tiiat  period,  and  that  Beoeifts  had  •  ba^a 
given^  by  O/oecr,  far  the  same;  and  Aat  suoh  Aee^^j^ 
were  in  the  possession  or  power  of  the  Defsndanl^, 
the  aurviring  Bxecutoia  and  I'ruatees  of  Blmdm  the 
JQder,  and  that  Entries  of  such  Payments,  in  the  haodr 
writing  of  J.  H.  Buckie,  were  made,  in  a  Soak  hapt 
by  the  Executors,  in  which  th^  had  takenr  Credit 
for  such  Payments,  in  an  Account  of  their  tl^^ptp 
and  Payments  respecting  the  Estate  of  R.  Bbfnden^t]^ 
Elder.    The  Bill  prayed  for  an  Account  of  what  3ve^ 
due,  to  Ghver'B  Estate,  in  respect  of  the^7oir  as^.S-^ 
and  Interest  thereon,  and  of  the  Work  snb8a<mfnt|y 
done,  and  Goods  supplied  by  G lever,  and  thai  Jieattt 
Andrews,  Eggar  and  Buckle  might  be  dectalfd  to  \k 
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jMOWiially  liable  to  &«  Payment dieieof^  and  might  he         .|8bp. 

deofwdto  f^j&e  tame  aecordingly;  or,  if  the  Court     '  ^ 

^boatd  beof  opinion  that,  as  to  so  moch  of  the  Debt       BraiIly 

'^dueto  GSfoMf^s  Estate  as  became  due  in  the  lifetime  of       __  ^' 

Bltktdm  the  Elder,  the  Demand  of  the  Pkintifis  was 

against  Ml  Assets^  that  an  account  might  be  taken  of 

4iui  Asaets  come  to  the  hands  of  his  surviving  Execntoss 

and  Trastees,  and  of  Richard  Biundtn  the  Young«r^  and 

4hat  the  aurviviag  Exeontors  might  be  decreed  to  pay  so 

maeh  of  GA)0€r's  Demand  as  beoame  due  subsequent  to 

the  death  of  Bhmdm  the  Elder,  and  that  the  Assets  of 

Biuntlen  the  Younger,  if  neeessaiyi  might  also  be  made 

liable  for  so  much  thereof  as  beoame  due  between  the 

time  of  his  FaAer^s  decease  and  his  own. 

The  DefendantSi  the  surviving  Executors,  in  iheir 
Answer,  said  that  the  Memorandum  was  not  intended 
to  bind  or  affect  them  personally,  or  to  do  more  than 
to  make  Olover^B  Debt  a  Debt  carrying  Interest  as- 
-againfirt  their  Testator's  Estate :  that  they,  as  such  Exe- 
cutors as  albresaid,  and  not  otherwise,  did  become  fur-- 
^her  indebted  to  Glover,  for  work  done  on  the  Farms,  in 
the  Sum  of  265  /.,  and  that  they  paid,  to  him,  the  two 
.Bums  of  150/.,  at  the  times  before  mentioned,  on  ao- 
eotint  and  in  respect  of  what  had  become  due  to  him 
since  the  Testator's  death,  but,  in  the  first  place,  on  ae* 
countof  what  bad  so  become  due  since  theMemorandufu, 
and  that  the  remainder  of  the  Debt  due  to  Clwer\ 
Estate,  was  due  from  the  Testator's  Estate :  that  they 
%ad  taken  credit,  for  tbe  two  payments  of  150  /.,  in  an 
a^ecount  of  their  Receipts  and  Payments  respiting  their 
ttestator's  Estate :  that  they  and  Richard  Blundm,  the 
'Youager, employed  Glover,  as  the  Trustees  and  Executofch 
of  R.  Bhnden  the  Elder,  and  in  their  representative 
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ctaracters,  and  without  any  intention  of  mafeio^^ffiifi^ 
selves  personally  liable,  and  that  the  Debt  du^'td  GAn;^; 
Bra^ly  ftr  work  done  since  theTestatort  death;  hAiheeh'TOl!;^ 
^.'jL  P^^^  ^^^  discharged,  by  the  payment,  td  him,  of  the 
t\vo  Sums  of  150/.^  and  therefore,  if  any  Mon^y  Aid 
become  due,  from  them,  personally,  to  Glover,  tlife 
trhole  thereof  had  been  paid :  that  Assets  sufficient  Ybr 
payment  of  all  the  Debts  of  Richard  BHinden  the  ftdei^, 
had  not  come  to  their  hands,  or  to  the  hands  o€  "Richard' 
Blunden  the  Younger;  but  they  insisted  that  th^'Sutn 
mentioned  in  the  Memorandum,  as  well  as  tir^  Sums 
that  became  subsequently  due  to  Glovtr,  were  payable 
bnly  out  of  the  Assets  (such  as  they  were)  of  Richard 
Blunden  the  Elder:  and  they  claimed  the  benefit  of tiie 

Statute  of  Limitations. 

« 

In  1825  J»  H.  Buckle  died,  intestate,  and  the  Suit  was 
revived  against  TTm.  BtAckle,  his  Administrator. 

The  SoUcitor-General  and  Mr.  Gcjv^i^.for  (jhe. 
Plaintiffs: 


f  I  "  • 


The  Executors  and  Trustees,  by  signing  the  Memo- 
Tandum  of  the  29th  of  December  1815,  incurred  a  per-' 
sonal  obligation  to  pay  the  whole  amount  of  the  DeBt 
then  due  to  Glover ^  with  Interest  at  5  per  cent :  and, 
as  they  continued  to  carry  on  their  Testator^s  farming 
business,  they  are,  beyond  doubt,  bound  to  pay  the  dub- 
sequent  Debts.  The  Executors  and  Trustees,  in  their 
transactions  with  Glover,  could  not  be  dealing  with  the 
Assets  of  their  Testator,  because  they  could  not  make 
them  liable  to  pay  Interest  at  5  per  cent.  They  contend 
that  the  two  payments  of  150  /.  were  made  in  discharge 
of  the  Debts  which  they  incurred  subsequently  to  tbi 
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Ta^tivtoK^ft  deatb,  and  that  no  part  of  those  payments 
ougbli  to  have  gone  in  extinguishment  of  the  original 
Demand;  and^  then,  they  say  that  the  Testator's. Estate 
ia.Dot  liaUey  on  account  of  the  Statute  of  Limitations. 
Now  the  payments  made  after  the  Settlement  in  1815, 
exceeded  the  amount  of  the  Debts  that  subsequently 
beoame  due>apd  the  excess  must  be  applied  to  the 
lii)aidation  of  the  original  Debt,  the  effect  of  which  is 
tQ.get  rid.  of  the  Statute  of  Limitations^  Every  pay- 
meoi  mad^  by  a  Creditor  to  his  Debtor^  may  be  attributed 
by  the  Receiver  as  he  pleases,  if  there  is  no  appropria* 
tion  by  the  Payer ;  and  it  appears,  by  the  entries  in  the 
Books  kept  by  the  Executors,  that  the  payments  of  1 50  /. 
vere  made»  generally.  Besides,  how  can  the  Statute 
of  Limitations  be  set  up  in  a  Case  like  the  present, 
where  the  Defendants  have  been  dealing  with  the 
Debt,  entering  ii^  a  Contract  to  pay  Interest  on  it, 
and  have  been  writing  Letters  in  which  they  treated 
and  recognized  Glover  as  a  Creditor  on  the  Estate. 
Then  it  is  said  that  this  Case  falls  within  g  Geo,  4, 
c.  14*  That  Act  did  not  take  effect  until  the  1st  o( 
January  1829,  (which  was  long  after  the  institution 
of  thia  Suit);  and  it  has  no  retrospective  operation^ 
Tawkr  v,  Chatterton  (a).  We  do  not  rely  on  parol 
piQQViMses,  but  on  part  payment^  and  admissions  in  writ-r 
i^g^  particularly,  in  Buckk*B  Letter  of  the  22d  of  Fe- 
bruary i8ai«  The  Memorandum  unites  the  Debt  due 
at  the  death  of  Blunden  the  Elder,  with  the  Debta 
whiqh  were  subsequently  incurred.  The  Executors 
were  personally  liable  for  part  of  the  Debt,  and,  there- 
fore,  they  must  have  intended  to  make  themselves  liable 
for  the  whole.    The  Cases  on  which  we  rely  in  support 
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i^  bof  clMa  againrt  tbe  Biecutort  ptmonll^i'  «n 
Mo$e  ▼.  Bawkr  <6),  Child  v.  Momns  (c),  Airkr 'v.  Pdra* 
keriA,  Barry  v.  £ittA  <e),  Afphtan  v.  Binh9  (/)» Armtf 
if.Jo9m{g\LeaibkUry.Fanw{h).   m/^^^^<!^H4 

Mr.  ^ome  and  Mr.  Wright,  for  the  I^feodfAt^ 
Eggar,  Heath  and  Andrews : 

«  The  Case  of  4F!pfctofl  ▼•  JBtAis  ie  AstiiiguMfaihfo  fimii 
Ibt  present ;  for,  if  the  Party  dM  not  bind  hiondf  ia 
IhatCase,  it  is  diffieult  to  saj  how  a  Party  couM  4Hfld 
hinvelf*  There  was  no  pee-ensting  IM>t$  and  tkere 
Iras  no  other  Property  to  which  the  Party  couHl  ttwftki 
Tbe  tomedy  was  founded  on  the  Inetrunieilt  only.  *  III 
Burrett  r.  Jimes,  the  nndertaking.  admitted  of  no.  othe^ 
eenstmction  than  that  which  was  put  'Upon  it  by  the 
Court.  That  undertaking  either  meant  what  the  Ooutt 
decided,  or  it  meant  nothing.  Tbc^vM  emorandum  6f 
Decembtt  1815  eontaias  no  promise  iopayiirie  IVmipil 
Debt  The  effect  of  it  was  merely  to  make  Interest  pay^ 
Me  on  the  pre-ea:isting  Debt;  and  the  Parties,  nAko 
signed  that  Memorandum,  did  not  engage;  in  writing,- 
to  pay  the  Debt  of  anoth^.  It  has  hem  arid  4iat 
Gliwer  had 'a  right  to  apply  the  Payments  diatwers" 
made  to  him,  to  whichever  Debt  he  pleased.  Now  iet 
ns  see  how  it  is  stated  on  the  Record.  The  Bill  states 
that,  on  the  16th  of  January  1818,  Heaih,  Amtreuu^ 
Eggar  and  Buekle  paid,  to  Ghur,  a  Sum  of  isvt.  g^ ' 
nerally,  on  account  of  his  Demand ;  and  4hat,  on  <hli- 
12  th  of  October  1818,  they  paid  him^  generally,  oit^a^ 

(^)  1  H.  BfecksC.  108.  (/)  5  Bast,  148. 

<c)  .ft  Brod^  St  Bing#  460.  ig)  3  Bam.  St  AM.  47^ 

(d)  I  T.  H«  ftS?.  (k)  5  M.  &  S.  345. 

(e)  Ibid.  691.     , 


k 


OASES   IV  CBAVC^KY. 

<caim<>  thB  fiu^ier  Stun  of '  ifio/«,  bnttbat  the  femAtndfr 
^tbe^fltsd  Deiamd,  togethar  wiih  aa  arrofur  of  Ini#- 
mat  on  th? .  wbold  of  the  nfid  Debt,  remained  dao  and 
owing  to  Gkver'B  Estate.  How  what  Dtbt  waa  time 
canrying  Interests  except  the  Debt  mentioned  in  the 
Memorandnm  1  The  aOegation  in  the  Bill  ia  that  the 
Payments  were  not  at  all  attribntable  to  the  Interest 
bHt.tbat.aU>  the  Inteiest  remained  doe.  We-  do  not 
niean^  to  argue  that  the  Plaastifiii  are  not  entitied  ^  4be 
ordinary  Deerae  far  an  Aeeonnt,  against  the  Eatatta  of 
Mifitar^Bluuden  the  Elder,  but  what  weoontenji  ia  tbirt 
the  roiowly  imder  the  Memorandam  ^  gone;  The  BiH 
WM  iH^t  filed  tiU  1894,  and  the  Memorandum  la  dated 
in  1 81  &.  It  is  .elear#  th^mfbre,  that,  more  than  airyeaia 
having  elapsed  between  the  date  itf*  the  Meomiaiidiutt 
^  the  &mg  of  tbfi  BiU>  the  Memomndma  ia  a  detd 
letter*  i>In  the  letter  written,  by  Glmfo^g  Solictor, on 
4»e  Sih^rf*  January  181 7v  a  clear  diatineliQa  is  made  be* 
tn^w  that  portion  of  the  Debt  which  he  emuidemd  ae 
4Qe^  frpm  thf  Estati^  and  that  portion  of  it  whioh  he 
conaideEed  as  due>  from  the  Executora,  penoaally*  Ht^ 
trefAsjthepiHudpalof  the  Debt  as  due  from  tha  Estate 
eifiickgrd  Blmdm  the  Eider,  and  the  Inteieat  a»dai 
by  viftae  of  the  Memorandum* 
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I  ■  '  r  y  ' 


f. 


.[Tbs  Fic^-CAancelbr  a^-Thia  Letter  ah6wa  that  Gh^ 
ver's  S^icitor  did  not  Icnow  what  he  was  wriliag  about;; 
for  the  Debt  which  waa  ccmtraoted  in  1816,  did  not  bear 
In$erf)stJ 


The  facta  of  the  Cafe  show  that  it  waa  not  G/beer^ 
intention  that  the  Eaeeutora  should  be  personally  liaUe 
to  pay  the  Debt.  The  Letter  agreea  with  the  Contract, 
which  was  an  Agreement  to  pay  Interest  only  on  the 


"ifefs 


l^jiK 


BmADM 


*  O A  EES '  Mif » C  it  A  N  C  EJt Y!: 

'liebt;'  Gricver  comidei^  tbePniictpal  w  ihtoNfitiftl; 
*tBi^'  Efitate^  and  tbe  Interest  9B  pajrable  under  ikei 
Memoraiidum.    What  did  it  signify  to  GUve^  tfaat'tl(9^ 
Interest  on  the  B<md  Debts  ^had  been  suffered  toBccft^' 
mnlafey  or  that  the  Family  of  the  Testator  bad.be^i^ 
supported  by  a  diminution  of  the  Assets,  if  his  Bebt 
had  been  shifted  from  the  Estate,  and  the  Executors 
had  become  personally  liable  to  him  folr  it  7-   AM  the  ex- 
pressions in  the  Letter,  especially  those  in  which  he  saya 
that  he  cannot  suffer  a  Speculation  to  go  on  at  his  ex^ 
pense,  and  that  he  cannot  give  his  assent  to  measures  in 
which  such  serious  risk  was  involved,  are  perfectly  uninr-. 
tdKgible,  unless  they  were  used  by  a  person  who  oonsi* 
diered  that  he  had  a  Demand  upon  the  Assets  of  the 
Testator.  *  Glover  had  no  right  either  to  give  or  withheld 
his  assent,  unless  he  considered  himself  a  Gieditoroii 
the  Testator^s  Estate.    A  Bill  in  Chancery  was  the 
proper  remedy  for  Glover  to  pursue,  if  he  was  a  Giedik>r 
on  the  Testator's  Estate ;  but  it  was  not  the  propec 
remedy^  if  the  Executors  were  personally  liable  to  him. 
The  Letter  written  by  Buckle  on  the  13th  of  May  1817,^ 
clearly  shows  that  the  ^ecutors  thought  that  they  had 
beea  dealing  with  a  Person  who  considered  that  he  had 
a  claim  upon  the  Assets,  of  their  Testator,     Glover,  in 
his  Answer  of  the  16th  of  May  1817,  meant  to  say, 
inecely,  that  he  would  not  incur  any  responsibility,  fay 
i£Hxecting  the  Executors  what  they  were  to  do  with  the 
Assets,  and  that  he  should  require  to  be  paid  the  Debt 
which  was  due  to  him  at  Blunden^s  death,  as  iv^  as  the 
Debt  which  was  due  from  the  Ezeciitors  themselves.. 
This  shows  that  there  was  a  Debt  due  from  the  Estate 
ot  Blunden  the  Elder,  as  well  as  from  the  Executors. 
The  Letter  of  the  2sd  of  February  1822,  written,  ,b]r 
Bmckk,  io  the  Solicitor,  of.  G/ot^er's  .Executors,  proves. 


t!  A  B  E«    IK   C  H  A  N  C  ER  Y; 

thati-dowli  to  tltot  time,  Buckk  considered  tUe  origvbar 
Debt  aft  'fttiU  due  from  Biunda^s  Executors;  itnd  the 
wH6le  oP  the  Correspondenoe  clearly  shows  that  it  wa^ 
not'  Ae^  iDtention^  of  any  of  the  Parties,  that  the 
fixedntoni  nhotild  be  personally  responsible  for  the 


BaiAxS 
HeatiI^* 


'Th«  only  relief  whioh  the  Coart  can  grant,  is  a  l>e^ 
oree  fof  tfaeiisiial  Accounts;  for  the  Debt  whioh  the  1^ 
eoutoiB  idcunred  after  the  Settlement  in  1815,  has  beeti 
discharged  by  the  payments  that  have  been  subsequently 
made*  But,  if  the  Court  should  be  inclined  to  think 
that  the  Executots  are  personally  KaUe  for  the  Debt, 
ibin  our  CKenis  have  a  right  to  have  the  question  tried 
at  Law,  en  their  undertaking  to  admit  that  they  are  the 
only  Bxecutors  of  Bithard  Blunden  the  Elder. 

'  Mr.  Cooke  appeared  for  the  Defendants,  Henrietta 
Maria  Clark  and  William  Hankin,  the  Executors  of 
JoTin  Clark ;  and  Mr.  Webster  for  William  Buckle,  the 
Adiministrator  of  J.  H.  Buckle. 


The  ViCE-CuANCELLOR : 

'  This  appears  to  me  to  be  a  very  plain  Case.  It  is  im- 
'possible  to  consider  this  Memorandinn  of  the  agtk  off 
Decefmber  1815,  except  as  a  Memorandum  that  binds 
thePbrties  who  signed  it,  personally :  because  the  Debt 
which  was  doe  from  the  Testator,  was  not  a  Debt  that 
carried  Interest,  neither  can  the  Debt  which  has  accrued 
si^ce  the  death  of  the  Testator,  carry  Interest  And 
then  the  Parties  who  subscribed  their  names  to  this 
Memorandum  state  that :  **  Mr.  GUmer  having  consented 
to  wait  for  the  payment  of  the  within  Account,  amount^ 


r. 

Hbath. 
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i8tio.        9ehfeBt  peiMnaKy:  ttiid^  if  not,  yet  thai  <hd  Memorm- 
'  dam^  and  the -Account  piodiieed'  by  thi>S<Kaoctei9i>af 

BnAPLY       before  mentifmed^were  and  ong^t  to  be  taheivas  an  a^ 
ttiiMibn  of  Aasefe  fot  payment  of  the  Dabta  df  \ZiicAwtf 
Bbmden  die  Elder,  and,  particularly^  for  paymeftboT.llle 
Debt  due  to  doner :  that,  as  Heath  waa  one  of  the 
Exectttors  otGlaoer,  no  Action  at  Law  ooidd  be  ht^^ 
to  recorer  the  Debt  due  to  his  Estate,  but  thiit  fthle 
Plakiti  A  were  entitled  to  have  the  Deoaaod  enfotfaed  im 
a*  Oourt  of  Equity :  that  Assets,  more  than  suffieient 
*r  the  payment  of  the  Demand,  had.oome  to  the  hands 
of  &ath,  AnJbrew^i  Eggar  and  Buckk ;  and^  if  AsmIb 
sttfficient  for  that  purpose  were  not  then  in  theirhand^ 
they  had  wasted  and  misapplied  the  saifle :  that  the 
Defendants  pretended  that  the  Plaintiff's  Demand  ^?as 
barred  by  ^eStaiute  of  Limitati<msf  bat  Ae  Plaiotiffk 
charged  that  such  Demand  hod  been*  repeatedly  adaii- 
ted  and  reoognized,  by  the  Exeeutom  of  BhmSm.  'the 
Elder,  wiliiin  mz  years  before  the  illing  df  the  Billy  and 
thai  Paiyments  on  account  of  such  Deaand^had  been 
made  witihin  that  period,  and  that  Beoeipts  had  -  b^n 
given;  by  Ohoerf  for  the  same ;  and  that  suoh  A^eeipM 
were  in  the  possession  or  power  of  the  Defimdanlm, 
the  aurvinng  Executors  and  I'ruatees  <^  JBltmden  the 
Elder,  and  that  Entries  of  such  Payments,  in  the  handr 
writing  of  Ji  H.  Buckle,  were  made,  in  a  Book  kept 
by  the  Executors,  in  which  they  had  tak^i  Credit 
for  such  Payments,  in  an  Account  of  thffir  tRep^ipta 
and  Payments  respecting  the  Estate  of  R.  Bb^fukn^l^ 
Elder.    The  Bill  prayed  for  an  Account  of  what  ,wa^ 
due,  to  Clover*B  Estate,  in  respect  of  the  870 1«  as^.afdl 
tind  Interest  thereon,  and  of  the  Work  snbseque&^f 
done,  and  Goods  suppUed  by  Glover,  and  that  Ji€0ii» 
Andrews,  Eggar  and  Buckle  might  be  declaied  to  be 
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cendMr  1815;  after  the  rate  of  5  per  cent,  per  Annum. 
And  let:  the  aaid  Matter  take  an  account  of  the  Debt 
inooneft,  by  the  Derfendants,  Wm.  Heath,  Hannf  Axir 
rdivioiand  Jmnel  JEjgj^r,  and  the  late  Defendant,  J  An 
Haacadi  Buckie,  since  deceased,  four  of  the  Executors 
of  tiie  late  Richard  Blunden,  on  account  of  Ae  Eatsie 
of  the  late  Oearge  Glofoer,  deceased,  subsequent  to  the 
aerid  agtfi  day  of  December  1815 ;  and,  against  such 
lastHuentioned  Debt  the  said  Defendants,  Wm*  Heaihi 
Hetny  Andrews  and  James  Eggar,  and  the  saidltfte  De* 
fendant  John  Hancock  Buckle,  are  to  have  en^t  for  <so 
much  as  shall  be  necessary  of  the  two  Sums  of  150 1^ 
making  together 'the  Sum  of  300/.*  paid  by  the  said 
Defendants  Wm.  Heathy  Henry  Andrews  and  Jamee 
EggaTy  and  the  said  late  Defendant  John  Hancock 
Budde,on  the  16th  day  of  January  1818,  and  the  latb 
day  of  October  1818  respectively,  and  the  Surplus  4)f 
the  said  3«m  of  300  /.  is  to  be  deducted  from  what  th^ 
said  Master  shall  find  to  be  due,  for  Interest,  upon  the 
said  Sum  of  870  /.  2s.  2  )  d.,  and  the  Surplus,  if  any, 
from  the  said  Sum  of  870  L  2  s.  a  )  <2.  And  let  the. 
said  Master  state  to  the  Court  what  remains  due  for 
such  Principal  and  Interest.  And  declare  that  the  said 
Defendants,  Wm.  Heathy  Henry  Andrews  and  James 
Eggar  are  personally  liable,  and  that  the  Estate  of  the 
said  late  Defendant,  John  Hancock  Buckle,  is  also  liable 
for  the  said  Sam  of  870  /.  2  8.  2  }  d.,  and  for  Interest 
thereon,  after  such  deductions  thereout  as  aforesaid : 
and,  in  case  the  said  Defendant,  Wm,  Bnckle,  the  Admi- 
nistrator of  the  Estate  of  the  said  late  Defendant  John 
Hancock  Buckle  shall  not  admit  Assets,  &c/' 

No  Decree  was  drawn  up,  as  the  Suit  was  settled 
without  the  Parties  going  into  the  MasUr^B  Office. 


tSjo. 


^^ 


ss? 
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IWfflilfcnif. 

If  aM^Btir 
raidi  a  pMMig^ 
in  Ml  Aomretf 

4)ttalifi«l  %79  a 
read  tfie  tauter 


RUDE  V.  WHITCHURCH  ♦. 

IVtiiiiCaae  a  queBtion  arose  whetlier  a  Defeftdanv 
alker  tlM  Plaintiff  had  rtod  one  passage  of  his  Answer, 
not  lefciiing  to'  a  subsequent  passage  qualifying  it» 
omM  read  the  subsequent  passage* 


The  Vice-C%ancettar  sidd  thut  he  took  the  rule  now  to 
h«  that,  where  there  was  u  passage  in  an  Answer  nhkU 
kg  10  oHepari  dt  a  subject,  and  lAiere  was  ahotber  pas-^ 
sage  of  the  Anewer  relating  to  another  part  of  the  sub*  • 
jeet»  ootinihe  same  sentence,  but  connected  in  mc^nttig 
wMh*  th«  flrst  passage,  and  the  Pleintiir  MA  one  Of 
ihobe  passagei,  the  Defendant  might  reed  the  other  r 
that  the  Masftf  of  the  Roik  hikd  introduced  that  piW- 
lice  into  his  Couit,  and  that  die  Lafd  Chancettdr  had 
exprettied  his  approbation  of  it  {a). 


*  ExrelatioM* 
(a)  Sec  Battlett  9«  Gillard,  3  Raasell,  156. 
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BOYS  V.  WILLIAMS.  1830: 

13th  and  17th 

Elizabeth  shields,  hating  standing  in  her  ^ — y.  ^ 

name  i,g6o/.  Navy  5  per  cent.  Annuities,  and  1400/,      ^    WUL 
4  per  ceot  Annuities,  made  her  Will,  dated  the  9th  of      r^u!^^' 
December  181.7,  and,  after  devising  certain  real  Esftate$«         -.i.^^ . 
ezpresifed  herself  as  follows: — "I  give,  unto  the  Ne^  TesttouL l*l- 
phews  and  Nieces  of  my  late  Husband,  Andrew  Shield  B,^CdDt*f^mL 
300 /»  Stock,  5  per  cent.  Navy  Annuities,  to  be  divided  eaohttf  Badk. 
funoDg  them,  in  equal  Shares  and  Proportions;  I  abo  sf ^k^fkHT^*** 
give  unto  my  Cousins,  Elizabeth  Brown,  Charlotte  Ri^  staaitiig-io^nvy 
chardson,  and  to  Ihomas.  Richards,  200  /•  Stocks  ^ob«  »*">•*"    H^ 
^^per  c^nt.  Navy  Annuities;  I  also  give  to  my  Relations,,  Legatasiima 
Jonathan  King  and  Sarah  his  Wife,  200/.  Stock,  5  per  entitled  toa^ui^ 
cent.  Navy  Annuities;  and  to  my  Relationsi  David  Shore  "5*?  V^^  a  - 
and  his  Brother  Samuel,  lOoL  each,  of  the  like  Stock;  nuities;  and 
I  give,  to  John  Gibson,  Thomas  Harkjf  Richardson,  Esq.,  *»^  Evidence  of 

apd   CAar/es  Hyde,  Nephews   of  my  late.  Husband,  Testatrix's  As- 
Elizabeth  Mason,  a  Niece  of  my  late  Husband,  and.  tq  sets  wsa  not  ad- 
Ann  Lucy  Beazly  and  Jane  Marks,  100 1.  Stock  each,  of  «»»*8iWe.r^; 
the  4  per  Cents,    I  also  give,  unto  my  Friends,  Ansehn    ^^'    ><  ^  ^  ojS^ 
John  Griffiths,  Esq.,  and  to  his  Sister  Catherine  EUza^ 
beth,  and,  also,  to  Susannah  and  Lucy  Ashley,  50  /.  Stock  ^^^^^  ^  ^^^ 
each,  of  the  like  4  per  Cents.    I  also  give  and  bequeath,        ^  ^^^//^ 
unto  my  Servant,  Dorou  Shirley,  the  Dividends  and     /jt<^  ^SL/^  ^d^o 
Interest  of  500  Z.  of  the  like  4  per  cent.  Stock,  for  her  /  ' 

natural  life,  and,  after  her  decease,  I  give  50  /.  Stock,  part 
thereof,  to  the  Society  for  Promoting  Christian  Know- 
ledge, and  £0  /•  Stock,  other  part  thereof,  to  the  School 
for  Indigent  Blind,  in  St.  Georges  Fields ;  also  50  h 
Stock,  other  part  thereof  unto  the  Philanthropic  S>; 
Vol,  III.  Q  Q 
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i.93<^.        ciety;  and  50 1  Stock,  further  pact ' thei^gj^i  U^iSUf^* 
— ^  —  '-■'   Gforge*B  Hospital;  and  300 Z.  Stock,  reudpe^tlKita^r^ 

^^^^'  I  give  unto  EUzabeih,  Wife  of  Ji^  ffr»Mi0tkM,.o« SfMifl^ .^ 
irarft,  and  ^z^beih  Piercy,  of  ATeo  Brentford^  a^EgpieiMd,  <^ 
SpjnBter,  equally  to  be  divided  between  dien»i,9bai!p  vA^i 
share  ftlike,  I  coastitote^  and  appor9ttt)aR#?»:^«90(gllt 
Gibsw,  of  Carlisle  Houae,  Lambtik,  and  r> 

Executors  of  this  my  Will,  to  whom  I  give  10  h  iM«rK. 
ling  each.  And  all  the  rest,  residue,  and  remainder  of  my 
Estate  and  Effects,  both  Real  and  Per80iMd>  wliioh  I  vMy 
die  seised,  possessed  of,  or  in  anywise  entitled  uott^^ 
I  give,  devise,  and  bequeath  the  same,  aiMl  every  pari 
thereof,  unto  the  said  EUxabefh,  the  WifyclAUm  WU^ 
Uarnn^  and  EiizabeiA  Piercy,  to  hold  ta  them,  iMf  8ev«* 
ral  Heirs,  Executors,  Admtnistralora  ^xnir  Assigns,  lor 
evcTjin  equal  Shares  and  PropertiooB,  .as.Xentetft  is  . 
Common,  and  not  as  Joint^tenants*" 

The  Testatrix  made  four  Codicils  toh^Wilk   .'OMr 
first  Codicil  bore  date  the  6th  of  April  1818,  and  con* 
tained   the  following  passages: — '*Wberea»  I.  kaW^, 
since  the  executing  of  my  last  Will  and  Testamwt^  ek^  ■. 
changed  my  5  per  cent.  Navy,  and  4  per  Mil.  BtakK 
of  England  Stocks^  into  the  Bank  of  JSti^aodvIiong 
Annuities  Stock ;  I  do,  by  these  presents,  deolftrs- my., 
will  to  be,  that  all  Legacies  in  my  Will  shall  be  paid  out 
of  my.present  Stock*  (that  is  to  sfty^the  h9ffkfA^  In 
the  5  per  cents.  Navy,  and  4  per  Cen(ts^.shaIlb0.pai(tby ' 
the  same  amount  in  the  Long  Annmlias^s^^per/aaiiifia^. 
for  100  L  6  per  Cents.,  and  4/.  per  annum  Uot^^W^^A 
4  per  Cents.,and  in  the  same  proportion  fqr  lea^Suii^^^ 
And,  by  the  same  Codicil,  the  Testatrix  .vetpk^stbtf> 
Legacies  which  she  had  given  to  four  pMbli^Xfbmtiea; 
after  the  death  of  her  Servant,  Dorc<i$  Sk^t^ ;  -Wk^^ 
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dir^ct^  i\usulhrtd$  ShMefs  Animity  of  fio/1  should'  i%^fij 

h^'pMtl^n^efM  Legacy  Dirty,  and  immediately  flrom  "-''7""' 

he^death^i  and  tbat  all  the  other  Legacies  ahoaki  be  paid  '        ^^^ 
afc^i^etad  of  one  year;  and  thie  Testatriit  thereby  also     m.J^* 
gif^ -IMtakMirlei^  10  L,  and  oU  her  Clothes  and 
Ekto^  LineiKi  and  also  gave  1  g  Guineas  each  to  seren 
Charities  therein   mentioned,  and    10  7.    to   another 


The  second  Codicil  was  dated  the  16th  of  June  i8i9, 
and:  was  te  fiiUows  :~'*  I  request  my  Executors  to  give- 
tlia  following  Sums  to  my  Friends :  Ig  Guineas  each  to 
Mr.  Abrakkm  Trimmer,  Mrs.  Hafmah  Palmer  and  her 
&H/tBti  Mnr.  JMks^,  Miss  Tw^y  Miss  Elizabetk  Ni^ 
bufy,  and  her  Sister^  Mitry  Ami  and  John  Cook,  late  of 
Ikrickefikam;  to  Wm.  Jones,  Joseph  Shirley,  Wm.  Hill, 
Ranees  Richards,  Elixttbeik  Hitehcock,  John  Sharp,  stld 
Widow  Swap,  the  Sum  of  10/.  to  each;  to  Elizabeth 
Otandles^  and  Sarah  George,  si'  each/' 

.Tli»  third  Codioil  was  dated  the  8th  of  May  1821, 
and  cOMained  the  following  Clause :— '^  I  give,  unto 
AmdU  Shields  Bays  and  Mary  Boys,  Daughters  of 
'.Hmmsu-m^  Mary  Boys,  50/.  each  of  Bank  Long  An- 

ni|itiei''S€<K)k,  now  standing  in  my  name." 

<  • 

>  Tha  fbudh  GodidH  was  dated  the  14th  day  of  July 
l997>'  and  wfi»  as  follows : — '*  Memorandum  for  M  rs. ' 
iSMUmo^ter  her  Will.  The  Estate  left  to  CharloHe 
RieSardsoh  to  g6  to  Samuel  Shore  Baker,  of  T\irhham* ' 
grMi^  6id  ioo/.  Bank  5  per  cent.  Annuities ;  to  tho 
Ghttdfenrof  tholate  Thomas  Richards,  of  Isleworih,  10/. 
pdr  anmkbi  oiit  of  the  same  Stock,  to  be  divided,  share 
and'  4iii»e«aUkto ; '  to  my  fiervani,  Mtabetk  Chandler,  the' 

Q  Q  2 
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1930.  ^^^  of  5  /.  a  yeor^  for  her  natural  life,  out  c^  kW  ^ame 
^— '^     Stock ;  and  I  direct  all  my  Household  ForniWi^  mMe 

uOts  divided  between  my  two  Servants,  Dorcds  SUfU^  and ' 

^    '^'  Eliz.  Chandler.  I  givenntotheWidowof  21^.  IZfeAttrtb,. 

of  Isleworlh,  1 9  /« 1 9  «.,  and  to  Esther  ChanHer,  ^/J  '    * 

The  Testatrix  was,  at  the  times  when  she  made  her 
Will  and  Codicils,  and  had  been  for  many  previous 
years,  totally  blind,  and  she  signed  her  Will  tod  Codi- 
cils by  subscribing^  her  Mark  thereto.  She  died  on  i&e 
8th  of  September  1828,  and  the  Persons  named,  in  6er 
Will,  as  her  Executors,  having  died  in  her  Ufetlme,  the 
Defendant,  Elizabeth  Williams,  took  out  Letters  of 
Administration  to  her,  with  the  Will  and  Codicils  an- 
hexed. 

The  Bill  was  filed  by  Amelia  Shields  Bqyr and  Mary 
Soys,  against  the  Administratrix  and  her  Husbandj 
charging  that  the  Testatrix  had,  at  the  date  bf  the'ttttd 
Codicil,  Bank  Long  Annuities  to  the  amount  of  154/. 
per  annum,  standing  in  her  name,  and  that,  at  het  de- 
cease, she  had  standing  in  her  name,  like  Annuities  to 
the  Amount  of  176/.  per  annum,  and  that  the  last 
meiltioned  Snm  was  still  standing  in  her  Name,  bir  in 
the  Names  of  the  Defendants :  that  each  of  the  Plaiii- 
tiffs  was  entitled,  under  the  Bequest  made  to  them  by 
the  third  Codicil,  to  so  much  Bank  Long  Annuities  as 
would  be  sufficient  to  yield  the  Suih  of  50  /.  per  arinum, 
and  not,  as  the  Defendants  pretended,  (050 2L Sterling- 
only,  to  be  raised  from  the  said  Long  Annuities.  ^Ilie 
Bill  prayed  for  a  Declaration  that  the  Phintflb  weVe 
each  entitled,  by  way  of  specific  Bequest,  to  so  Inii^h  ' 
Bank  Long  Annuities  as  would  yield  50  li  pd^  at^mtnf ; 
and  that  the  same  might  be  transferred  to  them. 


^«ASS6   IN   CHANCERY. 

'    Thd  I)efeodanto|  by  their  AoBwer,  said  that>  when  the 

third  Cpdioil  iras  iDade»  the  Testatrix  was  not  possessed 

,of  any  SikKk  exoept  154/.  per  annum  Long  Annuities,  ^^^' 

whieii  was  then  worth  2,849  '•  Sterling,  and  aoo  /.  Navy     wjh^Jams. 

'5  t)er  cents^  then  worth  2172.  Sterling,  and  that  she  was 

not  possessed  of  or  entitled  to  Personal  Estate  equal  in 

amonnti  (if  the  third  Codicil  was  to  be  considered  as 

having  given  50  L  per  annum  Long  Annuities  to  each  of 

t]f.e  Plaintifis),  to  the  Legacies  given  by  the  Will  and 

three  first  Codicils :  that  they  had  been  informed,  by 

FrMC€$  Piercjf^  a  female  Friend  of  the  Testatrix,  who 

prepared  the  third  Codicil,  that  the  Testatrix  intended 

that  the  Plaintifis  should  have  50  /.  Sterling  each,  to  be 

raised  out  of  the  said  Long  Annuities,  and  that  Frances 

Fiercy  was  instructed  by  the  Testatrix  accordingly,  and 

intended  the  third  Codicil  to  contain  a  Bequest,  to  the 

Plaintiffs,  of  50  L  Sterling  only :  and  the  Defendants 

submitted  that  the  circumstances  aforesaid,  and  the 

l(tate»  amount,  and  nature  of  the  Testatrix's  Property 

required  that  the  Court  should  hold  that  the  Plaintiffs 

.were  •entitled,  each,  to  a  mere  Money  L^;acy  of  50  /• 

The  Testatrix's  Personal  Estate,  at  her  decease,  con- 
sisted of  the  176/.  Long  Annuities,  of  Cash  to  the 
anioiint  of  160/.,  and  of  Furniture  and  other  Effects, 
valued  at  106  /, 

• .  France  Piercy  deposed  that,  on  the  8th  of  May  i8ai , 
fthe  prepared  the  third  Codicil,  from  verbal  directions 
given  to  her  by  the  Testatrix,  and  that  the  Testatrix 
had  not  any  professional  advice  in  regard  thereto :  that, 
.on  the  8th  of  May  1891,  she  called  upon  the  Testa- 
4rix;»wba  then  told  her  that  the  jBoyt's,  meaning  the 

Q  Q3 
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"^^^^  Ihafc  tii0  Wilimi  tiMn  <4)iervedU  to  Ih^  'K^.tyil^^l^blLt 
4bft  PfQpift]rx>f  the  Wife,  of  Mr.  J^>'Wb»  MWf^/i^ 
JwF^by  ber  Fulher'a  Witt;  to  which  th#j  JflMi^tni.  ab- 
l^iftl : ''  Very  trw^  but  the  Money jis^gon^to b«^^GNfP» 
(Mx.  Bcyj  beiiig  thea  'm  th^iKi9^9  BfmkJtx^of^XjB^ 
I  have  beea  to  aee  themi  and  g^w  th^m^fi^jfp.bfyt  I  (s^nr 
nol  do  that  every  day ;  but  aa  Mni«  Bemd^  smmI  Mi^ 
JIf affBn are  dead»  to  when  I  have,  given  u>oi.,.&t$)akj 
I.ihoald  like  to  give  one  of  .those  iooAa  fiP.4  fP^llt.'to 
ihe  two.B^f '«,"  meaning  the  Plaintiffii :.  tlpat  ihf  yfiinmB 
.4hea  said  to  the  Teetatsiz : ''  You  are  very  Jiind«it,ii(  cyaito 
«ahanty».and  I  will  write  whatever  yon  wiablie^'Mbet 
Ihe  Witneaa,  immediately  thieiettpoii^.iwpoto  Ibern^e- 
«eid  Codicil;  and  ithat  she  believed,  ftom  ^\^i  (berTee- 
.latriz  aaid  to  her  on.  the  afereeaid  eeiBa4on^i^al.4ie 
Teetatrixiniended  to  give»  by  the  said  CodicUj  tte Sum 
4^51*  per  annum  Consolidated  Long  ApiWtliei  be)i|^een 
the Pl^ntiflb«  and  that  the  Witoossiiid Dof^  mk 
Te^talsix  intend^  at  any  time*  to  give,  to  thcf 
or  to  either  of  them,  50  /.  per  annum 


Jmmn  Fain,  a  Clerk  in  the  Banli  of  Biig}aji4^dep<md 
that,  on  ^he  9th  of  Decepnber  1817.  ijfi9jU  N»vy  5^ 
cent.  Annuities,  and  1400/.  4  per  cent  A WMtlM  Vftfo 
standing  in  the  Name  of  the  Testatrix^  and  th«l  .t^je 
was  not,  on  the  said  gUi  of  Dec^ber  i9\7^  W^oliypr 
sum  of  Bank  Annuities,  or  Oovemment  or  Bank  Stock 
ftanding  in  her  pw^e:  That  the  Sum  of  i^l»  per 
f^puium  Xong  A>9nuiti^  W9s  atanding  in  the.Teetotiia's 
name  upon  the3tb  of  May  i8ai,  and  that^bft  bufi,  i^ 
then  any  oUier  sum  of  Bank  Annuitiei^  or  iQofenuMftt 
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^tlA«B^  IN  GHANGlllY.  ij^^y 

oif  BftbV'  SUiek^Ktftiidiiig  in  h«r  ti&m^ :  tiMt,  on  the  ffth       .  >^83o. 
of  Bepfiefmber  i8d8»the  Som  ^f  lyfti,  perMmun  LoDg  '        '  ' 

'  Adniiities,  wias  fltanding  hi  her  Mm^,  tod  thAt  tfa^re  wts       ^  Ailrs 
hc/t; btiiiid «<ftne day» anyotUr ^um  of Gottvnment  dr 
Bank  Atiumtf^,  oi*  any  oAer  Shares  or  Share,  or  Interest 

<  in  £bn^  AiitittMOB  standing  iti  bar  name :  That,  on  the 
gflf^  D^^niber  i8l7»  the  Talueof  1,560/.  NaVy  5  j>n 
^entl  Annuities,  acoordmg  to  the  current  Mailtet  Piicte  6f 
fliatday,was  i,6g8I.  9^.,  and  that;  on  the  same  day» 
the  vahie  of  1,400 1:^  per  cent.  AnnailkB,  aooordin^  'to 
the  current  Matitet  Price  of  that  day,  was  1,391  L  55^.; 
and  that,  on  the  8th  of  May  i8«i,  the  tahie  of  154/. 
f>er  annum  Long  Annuities,  according  to  the  current 
Market  Price  of  that  day,  was  2,887  '•  los. ;  and  that, 
on  the  (6th  of  December  1828,  the  value  of  176  /•  per 
ttmittm  Long  Annuities,  according  to  the  current  Market 
Price  of  that  day,  was  3,542  /• 

'  Mr.  Ptpys  and  Mr.  *Kinder$ley,  for  the  Plaintififa, 
Contended  that  the  Bequests  in  the  third  Codicil,  were 

>  specific  Legacies  of  50  /•  Long  Annuities :  that  the 
Evrd^ice  which  the  Defendants  had  entered  into^  for  the 
purpose  of  putting  a  different  construction  on  the  Be- 

-  tfiHt,  wils  inadmissible :  and  that  the  only  purpose  for 
whnch'flie  Gyidence  was  admissible,  was  to  show  that 
the  1\SBtalrix  had  154 1  Long  Annuities  at  the  date  of 

^fkethifcr  Codicil.   'I%f  Attorney-General  v.  Qroie  (tf); 

«»ijy»«  ▼•  Jiorton  (&). 

(fl)  3  Mer,  316— The  Decision  ef  the  Master  of  the  RolU 
in  thia  CftjBe,  was  reversed  by  Lord  EUon.     His  Lordship's 
Jli'dgment  was  delivered,  with  the  consent  of  all  Parties,  after 
he  had  resigned  the  "Great  Seal .  It  will  be  reported  by  Mi 
StM^itMylne. 

(fi)  1  Bro.  C.  C.  -483. 

Q  Q  4 
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Scikkiof^GemraK  Mr;  Knigkti  vnd  iMffi^^Gb 

JZidkardb^  for  tke  Dcfaidanta : 
Bovt 

V)  The  Evidenoe,  in  this  Case,  is  of  two.  ^orts :  oqe 

YflttiAUw.     tends  to  show  the  state  of  the  Testatiax'«  PnoB^^iijr 

at  the  dates  of  her  Will  and  Codicil ;  and  the  othei>  tq 

prove  Declarations  made  by  the  Testatrix.    We  adsvA 

that  the  latter  is  not  admissible,  but  the  former  is  xe^ 

ceivable,    AVhere  there  is  an  inaccaracy  on  the  fai^ 

of  a  Will,  and  the  thing  does  not  exist  af&  it  is  ffvmti 

Parol  Evidence  may  be  adduced  in  prder  to  remove^ 

the  ambiguity.     There  is  nothing  that  answers  tkf 

description  of  Bank  Long  Annuities  Stock ;  and^  there** 

fore,  in  order  to  discover  what  the  Testatrix  meant  b]( 

those  words,  we  must  inquire  what  she  was  possessed 

of.    Independently  of  that,  ia.putting  a  construction  <^ 

a  Will,  the  Court  has  a  right  to  inquire  what  the  Tes^ 

tator's  Property  was,  in'  order  that  it  may  be* placed  in 

the  situation  of  the  Testator,  and  may  have,  tl^c  .^mmn 

knowledge  as  he  had :  Selwood  v.  Mildmajf  (c).    lA^T!|iq 

AUomey'General  v.  Grote,  the  Will  contain^  L^gp^ci^ 

of  certain  Sunis,|ier  anaum.  Bank  Long  Annuities ; .  9jf^ 

^  the  words  '^per  annum*'  were  introducedytbe  JWoi^^r^ 

the  Rolls  decided,  on  the  whole  contents  of  the  WiU^i 

that  the  Bequests  were  specific.    Here  the  words  "  pef - 

annum"  do  not  occur ;  therefore  Z7ie  Aitomey^Gmff^, 

V.  Grate  is  no  authority  in  this  Case.    In  Ponmreau  x^ 

Poyntz  id),  Lord  Thurlow,  though  he  was  finst  of  a,coi)-; 

trary  opinion,  ultimately  decided  that  Parol  Evidence  of, 

the  state,  of  the  Testatrix's  Property,  was  admissible^. 

If  the  Evidence  was  admitted  in  Fonnereaii  v.  PqytUz^ 

i(fortiori,  it  ought  to  be  admitted  in  this  Case.    The 

(c)  7  Ves.  3oG,  (ft)  i  Bro.  C.  C.  47:1. 
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-wordi#4zi  Uut  Ciae,  were iaucb  dearer  tbafei  thqf  ^re  in  ti^ 

this.    There  is  a  veisf  mateiiaL  diatinotioii  i»etween  the  " 

expreBBions  in  the  Will  and  the  expressionB  in  the  Co-  BonM 

•dicfl.  If  Ae  Codicil  had  been  the  only  Instrument,  and 
the  Words  of  it  had  been  clear,  the  Evidence  could  not 
hav«  been  received.  But  this  Testatrix,  when  she  meanit 
to  bequeath  Stock,  in  her  Will,  employs  very  different 
-words  from  those  which  she  uses  in  the  third  Codicil* 
•Besides,  the  Testatrix,  in  her  Bequest  to  the  Plaintiffs; 
does  not  use  the  words  **per  annum  ;^  in  other  instances. 
Where  she  means  to  give  Stock,  she  adds  those  words. 
The  words  used  here  ar^,  ''50  /.  df  Bank  Long  Annuities 
Stodt,"  which  we  say  means  50  /•  out  of  the  Testatrix  V 
-Bank-Long  Annuities.  This  Bequest  is  ambiguous :  and, 
therefore,  the  Court  has  a  right  to  know  what  the  state 
of  the  Testatrix's  Property  was,  and  may  then  put  such 
a  construction,  on  the  Bequest,  as  the  words  will  bear. 
The  last  Case  on  this  subject  is  Colpoys  v.  Colpoys  (e): 
In  the  present  Case,  if  it  is  held  that  the  Bequests  to  the 
Plaintiffs  are  specific  Bequests  of  50  L  Long  Annuities, 
the  Assets  will  be  insufficient,  by  upwards  of  1,500/. 
to  fay  the  Legacies.  At  the  date  of  the  third  Codicil, 
tWo  of  the  Legatees  had  died,  and  the  Testatrix  had 
then  about  loof.  undisposed  of,  in  Money;  and  the 
Testatrix  meant  to  give,  to  the  Plaintiffs,  the  exact 
atec^nt  of  the  Money  that  then  remained  at  her  dis- 
pOsA.  The  Legacies  in  question  are  demonstrative 
Legacies :  they  are  not  Bequests  of  the  actual  Stock 
standing  in  the  Testatrix's  name,  btit  of  Sums  of  Money 
to' be  paid  out  of  timt  Stock.  The  Plaintiffs  were  per- 
sons in  distressed  circumstances,  and  the  Legacies  were 

(f)Jac.45i-    •" 
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Seen  tbito.  mad  Mj/Lyg. 

4.  A'lMefidatiiiagunst  wfaom  s  sub- 
^poena- is -prayed,  on  his  coming 
withijf  ^ef  JdrisdictmH  is  not,  in 
Mnkfitmo9^r%f(ertf  to  .tb«  suit; 
•D4<4b^i!frffrfMif0  JiU.Mpiioi  :be 
Biveq^fi&ifttfr  •Aejsftipii^ti^ii  of  six 
vtekf  fiMH^tw^^iqie  wb«B  tkejbst 
vf^'ti^  mmen'  o£  tte  defendants 
irfia4seil|ittl\iii  die  junsdiclion,  is 
IOib^iAM»«K  |Uffitftent»  ibough  the 
0lb^d«fefidiitt  mef4m  have  ann- 
^v««p4»<  ir*r  iKmg^  qf  Spain  y. 
«»WQ*)  .-•...    388 

5.  Qmk  Mnendgniit  of  II  bill  under 
lafrre-giTen  on  die  allowance  of  a 
demarref^  is  tiol  reckoned  ior  the 
purposes  of  di^  13th  order.  [P^- 
4heller  v.  Hamme^h]  -    «  . «    38^ 

^S^ftf  Practice,  3.  4. 

ANNUITY;.    . 

&^  AaaBTa^TtrCoHSTBUGZiOH,  7.— 

Faasn  GQva»T»— IffajQUAKcs.: 

ANSWER. 
The  originid  bill  sought  to  set  aside 
an  appomtment  on  the  ground  of  I 
fraud ;  thef  plaintiff  then  amended 
his  billy  and  inqinred  av  to  the  mode 
in  whidi  die  appointment  was  ex- 
ecuted and  atte$ted:  Held,  that 
the  plaintiff's  case  being  one  of 
legal  TBliditj  and  equitable  inva- 
liditjy  the  inquiries  were  irreievant,  I 
and  Iherefof'e  need  not  be  answer- 
ed,    [Codrin^on  v.  Codrh^anJ 

See  PaActiCX,  6. 
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APPOlNT&filNT. 

1*  By  a  marriage  m 

f  was  Tested  in  trusted,  (hi  trMt  Ihr 
all  uid  everj  the  child  and  d^il- 
dren  of  die  marrii^e,  in  sueh  tthlMs, 
at  su<^  age  or  ages,  timec^tiiiK^, 
and  subject  to  such  eoadf  tibns,  1^- 

;  strictkms  and  fimftaKittns  tt  the 
wife,  m  case  she  survived  herlius- 
band,  should  appoint.  There  wii 
one  child  only  of  t3ie  ma^Hsge. 
TTie  wife  appointed  the  futkd  to 
that  child,  for  h^  'separate  use, 
for  life,  and,  after  her  decease,  to 
such'  persons  as  the  child  shoifld 
appoint,  and,  m  default  of  stidi 
appointoaent,  to  the  executors 'dr 
administrators  of  the  cMM  i  MM, 
that  the  power  in  the  settlement 
was  well  exercised.  [Bray  v.  tim- 
mersely}     .....    .   ^13 

a.  A.  having  power  to  appoint'  7607. 
which  was  to  he  Raised  ilrider  tfie 
trusts  of  aterifi,  appointed  dnrsdn, 
by  her  will,  to  the  persons  whom  she 
made  her  executors,  in  trast ;  %uV"' 
she  did  not  declare,  expready,  any 
trust  of  that  sum.;  -She  then  be- 
queadied  her  peraoiidwdBstate,  to 
the  same  penKNis»  iir  ^ust  and  sob  • 

ject  to  the;  paymant:  of  her  debts 
and  legacies :  Held,  in  a  suit  ioati- 
tuted  by  the.  legatees,  thai  the 
700  /•  ought  to  hie  raised,  aud  ap- - 
pUed  in  the  aame  manner  as  the 

testatrix's  personal  estate.    [Good-^ 

erev.Uoyfi}   m    .    ^    •    -    538 

See     CUST0MA&7      FBBXB0Lns.J^ 
JUDOMXNT,  I.r-POWEB;^  .      ^ 


f«li  ifi^fMijl^  M>^-A*  B»  md  devised 
4)flr.  i^QffWeS'fte^M^  and  bb  80t», 
,|iHlffict  «^tt}ameot,aQd  bequeathed 
fyi^:jf^;foptA  esMfee  to  M.  absolute- 
ly. >I)pira  to  iftfiiy  the  cumQity 
:Wes  jaidrj^j  the  pefBODs  in  poMes- 
.ffpn^of '^ereel  ettates,  and- no 
fimd  lor  payvent  thereof  wat  ever 
e^t  apiurt  out  of  the  testatrix's  p»- 
AOifial  estate,  although  that-  estate 
was  ;fdi^inistered  in  a  suit  insti- 
tuted by  hep  legatees,  to  which 
At  K.  mpM  a  party,  and  in  which 
.the annuity  wes  erroneously  consi- 
dered as  not  primarily  chained 
upon  the  testatrix's  personal  estate. 
Id.  bequeathed  his  personal  estate 
|o  li.  and  died.      L.  afterwards 
died,  and  one  of  the  defendants 
was  her  executrix :  Held  that  A. 

• 

,  B*  bad  no.  claim,  upon  L/s  estate, 

^n  respect  of  bis  annuity.    [  Proton 

jV.  Claxton}      ...    -    -     395 

&rp  AccounT.— ^Construction,  10. 

Mabshallikg. 

ASSIGNEES. 
See  Bankrupt. 

AWARD. 
See  Baskuvpt. 

BANKRUPT. 
1 .  In  an  action  brought  against  J.  T. 
by  the  defendants,  a  verdict  was 
taken  against  him  for  10^000/., 
subject  to  an  award.  J.  T.  then 
became  bankrupt,  and  afterwards 
the  award  was  made,  by  which  the 
amount  of  the  damages  was  Ve- 
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^4Meed.^  li^didnotsfpeaellMlthe 
aasignees  went  in  before*  ^)Arbi- 
.  tratoi?:  HcM  Jdmt.^ieif  weii&  not 
•  bound',  bf  thai mmitdiio(^Mi tar. 
'  Hcrrmg]'  -  '^  z*^  /ii*tf-»!i-fint4g 
See  I  Rnssi^Md'^brl^Sii:!'  V 

t.  Bin  to  hiVe  fHOtttptm^m  MmiHiI- 
lently  e^taibed  il^m  sIm^  pbukUP, 
by  one  <rf^  the  Ai^Mismtbf^'^msii 
which  were  in  p^ttesstotf  le^tlie 
otlier  defendknly  b«l^iiif»  dihM 
no  inteMSC  m  A^m-A^imeAnsp 
to  b«  caooeHedi  Th»<fto#ef»<'d^ 
fendant  pleaded  hiii^>  bMkritptojr 
under  a  qoamMsimi' Svued' after 
the  filing  of  the  bill.*  P(eft4vkr- 
ruled.     [Maekw^rtk  r^^  Matkall] 
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BENEFIT  SOCIfcTY.  * 
The  word  "  Insolvent,"  in  33  Geo.  3, 
c.  54,  s.  10,  meailb  a  person  who 
has  taken  the  benefit  of  an  Insol- 
▼ent  Debtors'  Act;  and  not  one 
who  has  merely  made  an  ass^n- 
ment  of  his  .efeotp  ffi^  the  benefit 
^  of  his  creditors.  {In  re  Birmmg* 
kamBe^t^Societsii  -  .p    t  _4W 

BILLS  OF  SxeHAVfGtii 
5^BAirKH(nnr,«^ 

BC^lilD.      ' 

1 .  Obligees  in  a:  bond  lield  entitled 
to  be  paid,  out  df  the  a^sefi^  of  a 
deceased  obligor,  a  sum'bxcee^ng 
die  penalty  of  the  bond;-  ^/^//. 
xoine  v.  Agate]      -    -    - '  .•   'iag 

a.  Where  an  obligor  has,  by  vexatious 
proceedings,  delayed  the:  obligee 

;  from  recovering  on  hts  bond,  a 


5»o 


INDEX. 


5  per  c6qU,  to  be  myetted  ia  the 
names  of  Jiis  trustees  for  that  pur* 
fiO^Cj  iQ  trust  for  bis  daughter,  for 
life»  and  after  her  decease,  for  her 
children.  The  trustees  invested 
100,000  i.  5  per  cents,  to  answer 
the  two  yearly  bums.  The  stock 
was  afterwards  converted  into  4 
per  centSy  whereby  the  dividends 
became  insufficient  to  pay  the 
yearly  iuidb:  Held  that  thelega* 
tees  were  not  entitled  to  have  the 
deficiency  supplied  out  of  testa* 
tor's  residuary  estate.    [KendaU  v. 

RussfU] 434 

1 1.  Testator  bequeathed  his  residuary 
estate  to  trustees,  upon  trust  to 
transfer  the  same  unto  his  great* 
nephews  and  nieces,  the  shares  of 
the  boys  to  be  transferable  to  them 
at  21,  and  those  of  the  girls  at  8I 
or  marriage,  and  to  accumulate 
for  them  in  the  mean  time,  with 
benefit  of  accruer  and  survivor- 
ship: and,  in  case  of  the  death  of 
all  the  said  children  except  one, 
before  their  shares  became  vested, 
then  upon  trust  to  transfer  the 
whole,  to  tlie  survivor,  at  the  age 
or  time  aforesaid;  Held  that  a 
great-nephew  born  afler  the  testa- 
tor's death,  but  before  any  of  his 
other  great- nephews  or  nieces  at- 
tained ai  or  married,  was  entitled 
to  a  share  of  the  testator's  re- 
siduary estate.    [Ba/m  v.   Balm] 

49« 
18*  Testator  bequeathed  his  residuary 

estate  to  trustees,  in  crust  to  pay 

the  income  of  one-tbird  part  to  his 


daughter  Sarah,  for  life,  atfiH  upon 
her  death,. to  stand  posse^^wd  of 
that  third  in  trust  for  ber..gbild  or 
childrjen,  and  to  be  .transfei^  to 
them  en  their  attaiiUQg  95^  )^t  in 
case  his  daughter  should  leavQ  but 
one  child  her  survivingi  then  the 
whole  of  the  one-thiAi.part,|o  go 
to  such  only  child,  on  higja,ttaining 
25,  and  be  transmissible  to  his  exe- 
cutors, and  in  case  bis  dai^ter 
should  leave  no  child  her  surviving, 
or  in  case  she  should  leave  a  diild 
who  should  not  attaia  95,  then 
over:  Held  that  the  children  were 
not  intended  tq  take  vested,  in- 
terests until  they  attained  25,  and 
thaty  therefore,  the  bequest  to  theoa 
was  void  for  remoteness-  IJuddt* 
Judd] •    5$5 

13.  A  testatrix  directed  heriesidaary 
estate  to  be  divided.  JbU>  three 
equal  shares,  and  gave  one  ^are 
to  the  children  of  L  Ma  one^share 
to  the  children  of  W.  H.  (subtract- 
ing from  their  share  the  s^ooo/. 
that  W.  H.  owed  the  testaUix), 
and  the  remaining  third  part  to  the 
children  of  R.  H. :  Held  that  the 
2,ooQ^  was  to  be  considered  a> 
part  of  the  residue;  that  the  residue 
was  to  be  divided  into  three  equal 
parts,  and  that  the  3,000  A  was  to 
be  taken  as  part  of  the  share  of  the 
children  of  W,  H.  [Murray  v. 
Samson]      ------    536 

14.  By  a  Drainage  Act,  the  commis- 
sioners were  empowered,  when  re- 
quired for  the  purposea  of.  the 
Act,  to  purchase,  and  to  make  sa- 


tStffiietidn   for  'damage   done   to 
'lairds,  aiid  if  the  landownera  re- 
'fused  t'6  trieat,  then  to  apply  to 
two  magbtrntes  to  issue  their  war- 
*   'tibtf  16  the  stfeiW  to  ftumiiioti  a 
'  jtirjr  to  asceMin  the  amount  of 
'  thepurchase^monejorsatislkction. 
By  a  subsequent  section,  if  the 
'  lan^wrters  and  the  commissioners 
could  not  agree  as  to  the  compen- 
'  ttttion  for  damages  done  bf  the 
'  conmiissioners,  the  same  were  to 
be  ascertained  by  a  jury  to  be  im- 
panelled as  aforesaid:  Held  that 
in  that  case,  the  owners  of  the 
hmds  damaged,  and  not  the  com* 
missioners  were  to  apply  to  the 
magistrates.     [In  re  '  Eau  Brink 
Drainage]  -    -    -    -    -     -435 

15.  Testatrhc  bequeathed  to  A.  B. 
and  C  D.  50  f.  each  of  bank  long 
annuitieg  stock,  thtn  standing  in 
her  name :  Held  ^t  each  of  the 
legatees  was  entitled  to  a  specific 
'  l^;acy  of  50/.  long  annuities; 
tfnd  ftat  eridence  of  the  state  of 
'  the  tetttttrix's  assets  was  not  ad- 
ntmSOe.    [Bmfsy.  WiUiami]  563 

See  Benbfit  Societt.— Customa* 

itt    freeholds. personal 

Estate. — West  India  Estate. 

CONSTRUCTION  OF  i6tii 
ORDER. 
Defendant  moved  to  dismiss.    Plain- 
tiff undertook  to  speed.     There 
.  was  time  sufficient  to  file  a  replica- 
'   tion  on  the  same  day,  but  none 
was  filed  till  the  next  day:  Held 
that  ttie  defendant  was  entitled  to 
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draw  up  the  order  of  dismissal. 
lAtten  V.  WOkfi']      -    -    -    374 

CONTINGENT  REMAINDER. 
See  Grantor  and  Grantee,  q. 

COPYHOLDS. 

See   CosTOMAav   Freeholds* 

Exeoutors  and  Admxnistra- 
TOR81  1. 

CREDITOR. 

*    See  Debtor  and  Creditor. 

COSTS. 

Where  a  bill  sought  either  to  charge 
the  surviving  executors  of  a  testa- 
tori  person  ally  I  with  a  demand, 
or  to  have  the  debt  paid  out 
of  the  assets  of  the  testator ;  and 
the  Court  decided  that  the  sur- 
viving executors  were  personally 
liable :  Held  that  the  representa- 
tives of  the  deceased  executor 
were  entitled  to  have  the  bill  dis- 
missed against  them,  with  costs. 


[Bradly  v.  Heath]     -    -     .    560 

COVENANT. 
See  Lien. 

CROSS  BILL. 
See  Demurrer. 

CUSTOMARY  FREEHOLDS. 
A.  seised  of  freehold  estates,  and  of 
customary  freeholds,  which  were 
not  devisable,  made  a  voluntary 
surrender  of  the  latter  to  B.  in  fee, 
in  trust,  as  B.  admitted,  for  A .,  and, 
after  his  death,  for  the  purposes  of 
his  will ;  but  B.  executed  no  decla- 
ration of  trust.  A.  made  a  general 
devise  of  all  his  real  estates ;  and 
after  A.'s  death  B.  was  admitted  : 
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Held  dia(  he  iras  a  nmttee  for  the 
devheefy  and  not  for  A/s  cus** 
tomaryheir.  [WUmmY.DtiU]  385 

DEBTOR  AND  CREDITOR. 

1.  A  conTeyance  by  a  debtor,  to 
truateesi  for  payment  of  Bchedided 
creditors,  who  do  not  execute  the 
deed,  or  conform  to  its  terros^  can- 
not be  enforced  by  the  creditors. 
[Oarrard  v.  Lord  Lmukrdade]  •     l 

3*  A  falher  conveys  hb  estates,  to 
trustees,  for  paying  off  annuities 
granted  by  his  son,  together  with 
the  arrears,  and  also  the  son's  debts, 
if  they  thought  proper  to  pay 
them,  remainder  to  himself  for  life, 
remainder  to  his  son  in  fee.  The 
annuities  were  mentioned  in  a 
schedule,  but  the  annuitants  were 
not  parties  to  the  deed.  The  father 
and  son  then  execute  oAer  deeds, 
varying  the  former  trusts:  Mo* 
tion,  by  one  of  the  scheduled  cre- 
ditors, to  restrain  the  trustees  from 
executing  the  trusts  of  the  subse- 
quent deeds,  until  they  had  per- 
formed the  trusts  of  the  first,  re- 
fused.   [^oAoynv.  Coii</«]    -    14 

3*  Obligees  in  a  bond  held  entitled 
to  be  paid  out  of  the  assets  of  a 
deceased  obligor  a  sum  exceed* 
ing  the  penalty  of  the  bond.  [Jeud' 
vainey.AgaU]      -    .    -    -     129 

4.  Husband  and  wife,  being  lessees 
of  a  rectory,  assign  it  to  trustees, 
in  trust  to  sell  and  pay  certain 
bonds  of  the  husband,  and  mort^ 
gages  on  his  freehold  estates :  and, 
by  deed  of  even  date,  the  hus- 


band, in  ceasidwatfcm  of  A^  .ifife 
kaviif  joined  in  the  awigiweiiit, 
;COi||tc^s  his  fi^b«ild  ^l^ff^.  in 
trust ibr  bimsdyr  aiaid,  bia  wifp«.for 
their  livea^'aBd,  after,  tb^r  deaths, 
to  be  sold  fisr  benefit  of  Mieir  ^il- 
Aren.  The  ptoduce  of  the  x«c- 
tofy  wae  aei  sufliaiefit  to^pay^  in 
full,  both  thn  honda  ami  mort- 
gages: Hdd  tMiiihe  bond«CB(di- 
torahad  no  rigfatt  aaagaimt.ihe 
children^  ta  tivow  tha  Afivigageea 
upon  f ha  peodnce  of  the  fsfekolds^ 
[Betfaiytea  V.  JMai^oa]   «•    *    397 

5«  B.  having  died  indebted  t0Oi  for 
work  and  lidMMir  done,  fais  .esaeu- 
toia  signed  the  followiflg  memo- 
randum on  the  back  of  Q,*m  ac- 
count :  *^  Mr..G.  having  consented 
to-  wait  for  the  payment  of  the 
within  aooountt  we»  aa  the  execu- 
tors of  B.»  engage  to  pay  Mr.  6. 
interest  for  the  same,  at  5  L  per 
eenc,  until  the  sanse  is  settled:" 
Held  that  the  execnton  wece  per- 
sonally liable  to  pay  fhe  diebt  and 
interest.    [B^dlsf  v  Rcatk]      543 

5a9  Bomd.-'Grahtoii  avo  Geak- 


DEEDS. 

See  Secondaby  Evidekce.- 
pucTioN  or  Documents.- 
NESS,  a. 


-Pro. 
Wit- 


DEFENDANT. 
1.  A  defendant  who  had  takeA  out 
three  orders  for  time  to  ansymer, 
and  then  pleaded,  refused  far- 
ther time,  on  the  plea  being  over- 
ruled. [ldackmoTtky,Mar9haU\  $70 
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3.  The  o^lHal  biA  iMtght  to  tet 
'flM(30'  AH  ajflptfiDtment  00  the 
grOQtad  of  fhtttd.  The  phuotiiF 
theA  flraeoded  hb  bill,  find  in- 
qoiiM  w  to  the  mode  in  which 
the  '«ppoiiitfnent  was  executed 
and  attested*  Held  that  *  Ifae 
-  t>lKititif  *8  ^Cttie  being  one  ef  legal 
^Hdity  and  equital^le  iovaUditjr, 
tbe  in^iries^were  irrelevant,  and 
itkerefbre  need  not  be  answeted. 
':  [Cadrmgton  ir.  Codringtanl  -  519 
3.  Ifa^plaintiff  readaa  passage  in 
an  answer,  which  do&t  not  refer  to, 
bat '  is  qualified  by  a  sabsequ^nt 
pasMge,  the  defendant  may  read 
tfae  latter   passage*      [BMtk  v. 

.  iFUkkureh] 562 

S0€  Au9»puM¥f%  4.-^ANswaadr- 

DocuMaKorsr. 

.    DEMUKHEB. 

•     .     .        -  » 

The    JDeap    and    Chaptec   of  C 
•  being iveelors  .of  a) parish,  leased 
f  ail   the  .  tithea  belonging  to  the 
rectory:   the  lessees  filed  a  Ull 
for  tithe  of  hops>  against  the  oc- 
enpiersy  to  wfaick  the  vicar  was 
s  made  a  party,  as  claiming  that 
tithe.    The  occupiers  then  file  a 
cross  bill  against  the  Dean  and 
Chapter,  and  their  lessees,  for  a 
discovery  and  production  of  docu- 
ments.   Demurrer  by  the  Dean 
'  and  Chapter  allowed.    [Tooth  v. 
The  Dion  and  Chapter  of  Canttr^ 

^M'y].- -  -  49 

See   Ambhdmbnt,   5. — Forkion 

'  JullGMKVT.  —  PXiBASINO,     1. — 

Parties. 


DISCOVERY. 
See  Dbmvrrbr.--Fojkeiov  Judo- 

HRMT. 

DISMISSAL  OF  BILL. 

1.  Upon  a  motion  to  dismiss,  the 
delay  in  prosecuting  the  suit  was 
satisfactorily  accounted  for.  The 
court  refused  to  make  )Einy  oVder 
upon'  the  motfon/  or  to  require 
the  plaintiflT  to  undertake  to  speed. 
\_VeHt  v,Facey']  •    ...     389 

3.  Last  answer  filed  30th  Novem- 
ber 1899.  On  17th  February 
1830,  defendant  gave  notice  to 
dismiss.  Two  days  afterwards 
plaintiff  obtained  order  to  amend. 
Motion  to  dismiss  granted.  [^Swin* 
Jen  v.  Swinfen']  ....  384 
See  Construction  of  i6th 
Order. 

DOCUMENTS. 
See  pRonucTjON  of  Documents. 

DRAINAGE. 
See  Construction,  14. 

EQUITY. 
See  Tithes,  a* 

EVIDENCE. 

1.  A  terrier  though  signed  by 
churchwardens  only,  is  admissible 
evidence  in  a  suit  for  tithes,  by 
a  portioner  against  an  occupier. 
[Letojis  v.  Brtdgman'y     -    -    316 

2.  Testatrix  bequeathed  to  A.  B.  and 
C.  D.  50  /•  each,  of  Bank  long  an- 
nuities stock,  Uien  standing  in  her 
name.  Held  that'  each  of  the 
legatees  was  entitled  to  a  specific 
legacy  of  50  /.  long  annuities ;  and 
that  evidence  of  the  state  of  the 
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NEXT  OP  KIN. 

See    AccouNT.-^ExECUTORS    akd 

'  ADMINIStRAtORSy  1.  d. Pfift- 

80KAL  ESTATR. 

NOTICE, 

1 .  Where,  a  jiidgmeoft  ii  entered  up 
against  the  owner  ^f  .lands  of  which 
the  legal  estate ,js  otttstanding  in.  a 
trustee  or  mortgagee,  a  purchaser 
who  has  notice  of  the  judgment 
will  be  bound  by  it  although  the 
creditor  may  not  have  taken  out 
execution  on  his  judgment*  [Tun' 
stall  y.  Trappes]  -    -    -    -    a86 

s.  Notice  to  a  solicitor  is  actual 
notice  to  the  client;  [Ibid]  -  301 
See  JvDQUUHTf  5. 

OBLIGEE. 
See  BoHD.— Debtor  and  Credi- 
tor, 3,  4. 

PARENT  AND  CHILD. 

See  Advancement.^ Interest,  d. 
^-Satisfaction. 

PARTIES. 
1.  The  Dean  and  Chapter  of  C.  bebg 
rectors  of  a  parish,  leased  all  the 
dthes  belonging  to  the  rectory:  the 
lessees  filed  a  bill  for  tithe  of  hops, 
i^Dst  the  occupiers,  to  which  Uie 
▼icar  was  made  a  party,  as  claim- 
ing that  titlie.  The  occupiers  then 
file  a  cross  hill  against  the  Dean 
and  Chapter  add  their  lessees,  for  a 
discovery  and  production  of  docu- 
ments :  demurrer  by  the  Dean  and 
Chapter  allowed.  [Tooth  v.  The 
Dean  and  Chapter  of  Canterbury] 

49 
s.  In  genera]  a  landlord  cannot  be 


made  a  defei^dbik  to  stMII  for  tithes 
against  his  tetianftf.  "  Bvk'  H^fie  b 
charged  with,  having  ;got  into  his 
possession,!  fro^  .his.j^ejp^s^.f^id 
other  persons,  documents,  for  the 
purpose  of  preventing  the  plain- 
tiff from  obtaining  evidence  from 
them  in  support  of  his  demand, 
the  landlord  cannot  demur  to  the 
bill.    [D(^  V.  Drake]  r    64  &  72 

PARTNERS. 

See  TRDsTte: 

PAUPER. 

Pauper  plaintifis  who  had  been  guilty 

of  vexatious  conduct  in  the  suit' 

'  ordered  to  be  dispaupered.    [IFag* 

'  ner  v.  Mears]  -    -    -    -    -     1 37 

PERSONAL  ESTATE. 
A.  having  power  to  appoint  7001/. 
which  wm  to  be  raised  imdev  the 
trusU  of  a  term,  by  her  will^  ap- 
pointed that  sum,  tp  the  petieas 
wliomshe  made  her  exeeiil#ra,ia 
truet  I  but  she  did  not  declare* 
>  expressly,  any  trust  of  that  sum. 
She  then  (bequeathed  her'peraonal 
estitetO'thesaHie  penM>ns  In  trust, 
•nd  subject  to  the  payment  of  her 
debts  and  legacies :  liel4«iii  tLmit 
instituted  by  the  legatees,  that  die 
700/.  ought  to  be  raised  and  ap- 
plied in  the  same  mfmner  ae  tte 
teslatrix'a  pendnal  estate.  [Qflod* 
ere  v.  Lioyd]  -    •    •    «    -    5^ 

See  Assets. 


PIN-MONEY. 
See  Feme  Covert. 

PLAINTIFF. 
See  Practice,  16,  17. 


PSwVNTATION. 

1.  fn  een^ral  &  Wn^ord  cannot  be 
made  a  defenilant  to  a  bill  for 
titfite  against  his  tenants.  But  if 
he  is  charged  with  having  got  into 
his  possession,  from  his  tenants  and 
other  persons,  documents  for  the 
purpose  of  preventmg  the  plaintiff 
from  obtaining  evidence  from  them 
in  support  of  his  demand,  the  land- 
lord cannot  demur  to  the  bill. 
[Day  y.  Draie^       -     -     64  &  7a 

8.  Bill  to  have  acceptances  fraudu- 
lently obtained;  from  the  plaintiff, 
by  one  of  the  defendants,  and 
which  were  in  the  possession  of  the 
other  defendant,  but  who  claimed 

« 

no  interest  in  them,  delivered  -up 
to  be  cancelled.  The  former  de- 
fendant pleaded  his  bankruptcy 
uoder  a  commission  issued  after 
the  filing  of  the  bill.  Plea  over- 
rided.     [Madnoorth  v.  Marshaif] 

368 

3.  To  a  bill  filed  by  persons  daim- 
.  ing  title  to  an  estate  as  the  co-heirs 
of  A.  ex  parte  matemdy  the  defend- 
ants pleaded  that  another  person 
was  the  heir  of  A .  e;r  parte patemd, 
but  did  not  set  forth  the  ped^ree 
<of  that  person :  semNe  that  such  a 
plea  is  good.  [Emerton  v.  H^r* 
land]     «    ^    •    •    •    .    •    i|po 

See  Dbmurebiu^Multifarious- 
NBss.— Parties  i. 

POLICY  OF  ASSURANCE. 
A.  insured  bis  life,  and  afterwards 
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assigned  the  p^ficy  to  |l.  for  a 


nominal  consideration,  B/p  ex- 
ecutors then  sold  ^nd  assigned  the 
policy  to  D.  for  valuable  conside- 
ration, and  then  D/s  executors  sell 
it  to  E. :  Held,  that  they  could 
make  agood  title  lo  the  policy  and 
that  £.  was  bound  to  complete  his 
purchase.  [Ashlei^  v*  Ashhi/]  149 
See  Insueancb. 

PORTIONER. 
See  Evi»Ei4CB,  1 ^issus.^-* 


Tithes,  3. 

PORTIONS. 

By  a  marriage  settlement  a  term  was 
created  for  raising  portions  for 
daughters  in  case  the  father  should 
die  without  issue  male,  such  por- 
tions to  be  paid  at  s  1  or  marriage, 
but  if  the  daughters  should  attain 
that  age  or  be  married  in  the  life- 
time of  the  father,  then  within  six 
months  after  his  decease*.  Bat  if 
all  the  daughters  died  before  their 
portions  became  payable,  then  the 
fund  was  not  to  be  raised.  There 
was  issue  of  the  marriage  a  daugh- 
ter and  only  child ;  she  attained  a  1 
and  married,  and  afterwards  died 
in  her  father's  lifetime :  the  father 
died  without  issue  male:  Held, 
nevertheless,  that  the  daughter's 
representatives  were  entitled  to 
her  portion.  [Fry  v.  Lord  Sher- 
harne] 343 

See  Construction,  6.— Lboact,  3. 

POWER. 
1.  A  married  woman  having  power 
to  appoint  leaseholds  and  stock,  by 
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her  ^1,  exeeoted  and  atcetted'as 
required  by  the  pdvrer,  but  not 
tefaiiiflg  to  -it,  gifBS  to  her  hos- 
buid  the  whole  of  her  property 
both  reel- and  -persoBaly  end  what- 
soever she  might  jpoeaees  at  her 
decease  t  Held  not  to  be  an  exe- 
ootioB  of  the  power*  ILoveU  ▼. 
Knigit]     -T^    -    .    •    -    a75 

a.  Where  «q  estato  is  tetcled  to  the 
usoal  usesto  bar  dower,  and  then 
a  judgment  is  entered  upagamst 
the  owner  of  the  estate,  and  before 
execution  is  taken  out  the  owner 
of  the  estate  appoints  it  to  a  pur- 
chaser, the  judgement-creditor's 
lien  is  defeated.  [Tumtall  v. 
Trappai]    ------    300 

3.  By  a  marriage  settlement,  a  fund 
was  vested  in  trustees,  in  trust  for 
all  and  every  the  child  and  chil- 
dren of  the  marriage,  in  such 
shares,  at  such  age  or  ages,  time 
or  times,  and  subject  to  such  con- 
ditions, restrictions  and  limitations 
as  the  wife,  in  cajBe  she  survived 
her  husband,  should  appoint.  There 
was  one  child  only  6f  the  mar- 
riage. The  wife  appointed  the 
fiind  to  that  child,  for  her  separate 
for  life,  and,  after  her  de- 
),  to  such  persons  as  the  child 
should  appoint,  and,  in  defhult  of 
such  appointment,  to  the  execu- 
tors or  administrators  of  the  child : 
Held  that  the  power  in  the  settle- 
ment was  well  exercised.  [Bray 
r.  Hammersley]  .  •    -    -    -    513 


See  Appointment,  a.^TaysTEE* 
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PHACtlGBJ 

I.  On  the  igth  April  i9l9,  pIiAitiff 
obtained  an  order  10  wiSidi'ttir're- 
plication  and  amend,  and  amended 
accordingly.  In  1 8^9  *  Ms '  tib- 
tained,  as  of  course,  another  order 
to  amend.  Motion  to  disdiarge 
the  second  order  refused,  Ae  fint 
having  been  made  before  the  )9iew 
Orders  came  into  operation.  [Leith 
y^JVildrnan]    -    -    -    *    -     toi 

II.  In  general  a  motion  to  amend  a 
second  time  after  answer,'eaiinot 
be  made  without  notke.'  [Frtame 

See  1  Ross.  &  Myl.  vt^. 

3*  In  what  cases  notice  oTtnodon  to 
amend  a  second  time  is  necessary. 
[Fr^ame  r.Besf]  -    -    152,  nc/te. 

4«  An  injunction  was  preyed  fbr  in 
the  prayer  of  the'  bill,  but  was 
omitted  in  the  prayer  of  prodiihi, 
and,  on  diat  account  a  motion  Yor 
ah  injunction  was  reused;  ^Jut 
leave  was  given  to  ametid.  The  bill 
was  accordingly  amended ;  and;  on 
the  motion  being  renewed,  it  Was 
objected  that  (he  apfdication  could 
not  be  repeated  until  the  time  fbr 
answering  the  amended  bill  f4d 
expired;  but  the  objection  was 
oyemkleA,  [IVcody.BeadeU]  373 

5.  Defendant  moved  to  dismas* 
Plaintiff  undertook  to  speed.  There 
was  time  soflScient  to  file  a  repli- 
cation on  the  sante  day  i  but  none^ 
was  filed  till  the  next  day :  Hdd* 
that  the  defendant  was  entitled-'to 
draw  up  the  order  <rf  dianisaal. 
[Allen  V.  Willes]  -    -    .    -    S74. 
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6.  Leave  giteii  btfom  pubKcalion, 

ta  exaqojoe  a  witoeas  (nho  had 

jM)f^. .  (ii^^Maiocd    and   croas-exa- 

,l9W^)iiato  ckcupttaBoea  brought 

,.ta  )^s  r^fi^llciction  after  hia  exa- 

,  inbatioii  in  Ghie£  •  [CeckereU  v. 

CteAwr/qr]      -    .    .    ,    .    313 

7^  A  iefendant  who  had  taken  out 

.    tbre^  orders  for  time  to  amwer, 

.  4|nd  then,  fdeaded,  refused  further 

timei  on  the  plea  being  OYerruled. 

[Mockvwth  V*  MoFihaUl    •    370 

8«  A  defendant  against  whom  a  sub- 

pcetta  is  prayed,  on  his  eoming 

withm  the  jurisdiction,  is  not»  in 

substance,  apartj  to  the  suit^  and 

,   therefore  the  bill  oannot  be  amend- 

,  .ed  after  the  expiration  of  six  veeks 

frorn^  the  time  when  the  last  of  the 

answers  of  the  .defendants  who  are 

.  within  the  jurisdiction,  is  to  be 

,  deemed  sufficient,  though  the  other 

.  defendant  may  not  have  answered. 

,  [TU  Kuig^ Spain  v.  HuUttt]  338 

g^  Order  for  a  reference  as  to  main- 

,  tenance  out  of  an  infant's  freehold 

.  estatOi  made  upon  petition  without 

•  suit.  [Ex  pariie  StarUe]  -  339 
10*  Last  answer  filed  30th  Novem- 
f  ber  1 829.   On  17th  Febroaiy  1 830 

,  defendant  gave  notice  to  dismiss. 
.  Two\diyrs  afterwards  plaintiff  ob« 
,. gained  order  to  amend.    Motion 

to  dismiss  .granted.    [Stoiii/en  v. 

Swmftn]     ------    384 

i;i.  The  amendment  of  a  bill  under 

•  leaive  given  00  the  allowance  of 
a  demurrer,  is  not  reckoned  for 
the  pifrposes  of  the  13th  order. 

,  [PeihdUr  v,  Hammeii]   -    -    389 


is..  If  upon  a  queslioo  of  title  the 
Matter  is  satis  Had  with,  the  evidence 
produced  before  bimv  but  upon  the 
hmriBg  of  an  exceplioft.lo:the  re- 
port* the  Courtthioka  tbeevtdeace 
noS  sufieieiit,  the  Conit,  vpon  the 
application  of  the  vendor,  will  re- 
fer it  back  to  the  Maslkr  to  review 
bis  report,  in  order  to  give  the 
vendor  an#i^ortttittty^  producing 
fiirtber  evidence.  [Amhrew  v.  An- 
rfrew]    --.*•-.    390 

13*  Upon  the  allowance  of  excep- 
tions to  a  report  approving  of  a 
title,  the  Court  will,  on  the  appli- 
cation of  the  vendor,  refer  it  back 
to  the  Master  to  review  his  report, 
in  order  to  give  the  vendor  an  op- 
portunity of  producing  evidence 
to  remove  the  objection.  [Eger* 
ton  Y.Jones]    -    -    -    •    •    3^3 

14.  Motion  by  a  defendant,  before 
answer,  to  examine  awitnesscf^fc^e 
eM«,  granted,   [fionm  v.  CAiU]  457 

15.  The  defendants  had  brought  an 
action,  against  the  plaintiflls,  to  re- 
cover a  sum  alleged  to  be  due.for 
town  dues.  The  plaintifis  filed 
their  bill,  alleging  that  the  defend- 
ants had,  in  their  custody,  cases  for 
the  opinioa  of  counsel,  by  whieli 
it  would  appear  that  the  defaidants 

.  had  no  right  to  levy  the  dues,  and 
also  various  charters,  deeds,;  &c. 
by  which  the  truth  of  the  state- 
ments in  the  bill  would  appear. 
The  defendants  admitted,  in  their 
answer,  that  they  had  in  their  cus- 
tody, several  cases,  two  of  which 
were  prepared  many  years  ago,  and 
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without  refbrenc^  to  the  existing 
proceedings,  but  which  contained 
mistaken  representations  as  to  the 
nature  of  their  title  to  the  dues, 
and  the  rest  of  which  were  pre- 
pared pending,  or  in  contempla- 
tion of  the  escistiog-  proceedings, 
and  that  they  also  had,  in  their 
custody,  charters,  deeds  and  copies 
of  accounts  from  public  offices, 
'  which  eTtdenced  their  title  to  the 
dues.  A  motion,  by  the  plaintift, 
for  a  production  of  all  the  docu- 
mentSy  was  granted  as  to  the  two 
old  cases  only.  [BoHon  ▼*  Tke 
Corporatum  of  Liverpoot}    -    467 

16.  A  plaintiff  having,  by  mistake, 
omitted  to  file  a  replication  before 
be  examined  his  witnesses,  leave 
was  given  to  him,  notwithstanding 
publication  passed,  to  re-examine 
his  witnesses  on  the  interrogatories 
already  filed,  but  not  to  examine 
any  new  witnesses.     [Hedtey  v. 

Ja«r^«'] 4^ 

17.  If  a  plaintiff  reads  a  passage  in 

an  answer,  which  does  not  refer 
to,  but  is  qualified  by  a  subsequent 
passage,  the  defendant  may  read 
the  latter  passage.  [Rude  y.  Whit' 
dkurch]  -------    56a 

Sie  AMBMDMEKT.*- CONSTRUCTIOK, 

i,«-^0Nsrr RUCTION  ov  i6th  Or- 

i>tR.  _  Costs.  —  Dism  iss a t  of 

•  Bill,  i  .  —  Pauper.  —  Produc- 

TiOK  OF  Documents,  1.— Wit- 
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PRESUMPTION. 

See  CoNSTRucTiOK,  3.— Gramtor 

Airn  Grantee,  1. 


PRINCIPAL  AND  AGENT. 
The  plaintiff  was  a  holder  of  30»ooo 
French  rentes.  The  defendant  re- 
sided in  London,  and  dealt  largely 
in  forogn  securities,  and  had  con- 
tracted for  the  Prusnan loans  he 
was  also  a  partner  with  his  bro- 
thers, who  were  bankers  in  Paris. 
The  plaintiff  employed  the  de- 
fendant to  sell  his  rentes :  the  de- 
fendant, without  the  plaintiff's 
knowledge,  purchased  dieni  for 
himself  and  hb  partners,  but  gave 
the  plaintiff  the  market  price.  The 
plaintiff  then  purchased  Prussian 
bonds  of  the  defendant,  and  agreed 
that  they  should  remain  in  hts 
hands  as  a  security  for  the  pur- 
diase-money  which  r^nained  un- 
paid, but  no  bonds  were  appro- 
priated for  the  plaintiff.  The  de- 
fendant, however,  had  always,  in 
his  hands,  bonds  to  a  peater 
amount.  The  plaintiff  afterwards 
directed  the  defendant  to  ^ell  the 
bonds,  and  the  defendant  subse- 
quently informed  the  plaintiff  that 
he  had  sold  them  accordingly; 
and  he  gave  the  plaintiff  credit  for 
the  alleged  price.  The  plaintiff 
then  purchased  11 5^000  rentes  of 
the  defendant,  which  he  was  to 
pay  for  on  a  future  day,  and  the 
rentes  were  then  to  be  transferred 
to  him;  but  no  rentes  were  set 
apart  for  the  plaintiff,  or  identified 
as  belonging  to  htm.  Before  the 
day  of  payment  arrived,  the  de- 
fendant, by  the  plaintiff's  desire, 
sent  an  order  to  his  partners  lo 
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•eU  Hie  rmtOBf  And  they  snbae- 
quently  infeniled  the  plAinliff  that 
they  had  sold  them  accordingly, 
Biid  gav^  the  plamtiff  credit  for  the 
aOeged  proceeds;  The  aecounts 
between  the  frfaihtiff  and  defendant 
were  afterwards  aetUedi  and  the 
'  plaintiff  paid  the  balance  which 
appeafed  due  from  himy  to  the  de- 
fendant; Four  years  afterwards 
the  plaintiff,  having  discbrered 
that  the  ao/36o  rentes  had  been 
purchased  by  the  defendant  and 
bis  partners,  and  that  there  was 
no  appropriation  on  the  two  other 
purchases,  filed  hb  bUl  to  hare  all 
the  transactions  set  aside,  and  the 
COutt  decreed  accordingly .[firooit* 
man  r.  Roihschild]     -    -    ^    153 

PRODUCTION  OF  DOCU- 
MENTS. 
1  •  The  Court  will  not  order  .a  defend- 
ant to  produce  letters,  which  passed 
between  htm  and  his  solicitor^  in 
the  relation  of  solicitor  and  client, 
in  the  progress  of  the  cause,  or 
with  reference  to  it,  previously  to 
its  being  instituted,  or  which  con- 
tain legal  advice.  [Oariandr.  Scott] 

9.  The  defendants  had  brought  an 
action,  against  the  plaintifi,  to 
recover  a  sum  alleged  to  be  due 
for  town  dues.  The  plaimifi  filed 
'  their  biD,  alleging  that  the  defend- 
ants  hod  in  their  costody  cases  for 

'  the  opinion  of  counsel,  by  which 
h  would  appear  that  the  defSmd- 

'   ants  had  no  right  to  levy  the  dues, 

Vol.  IU. 
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and  dbo  tarfbus  charters,  deeds, 
drc.  by  which  the  truth  of  the 
statements  in  the  bill  would  appear. 
The  defendants  admitted  in  their 
answer  tliat  they  had  in  their  cus* 
tody,  several  cases,  two  of  which 
were  prepared  many  years  ago, 
and  without  reference  to  the  exist- 
ing proceedings,  but  which  con- 
.  tain^  mistaken  representations 
as  to  the  nature  of  their  title  to 
the  dues,  and  the  rest  of  which 
were  prepared  pending,  or  in  con- 
templation of  the  existing  pro- 
ceedings, and  that  they  also  had, 
in  their  custody,  charters,  deeds 
and  copies  of  accounts  from  public 
ofltces,  which  evidenced  their  title 
to  the  duel.  A  motion,  by  the 
plaintifis,  for  a  production  of  all 
the  documents,  was  granted  as  to 
the  two  old  cases  only.  [Sottan 
V.  The  Corporation  o/Liverpoot]  467 
See  W1THS88,  2: 

PURCHASER. 

Where  a  judgment  is  entered  up 
agabst  the  owner  of  lands  of  which 
the  legal  estate  is  outstanding  in  a 
trustee  or  mortgagee,  a  purchaser 
who  has  notice  of  the  judgment, 
will  be  bound  by  it,  although  the 
creditor  may  not  have  taken  out 
execution  on  his  judgment.  [  Tun^ 
stall  V.  Trapp€s2       -     -    -     s86 

See^  GuANTOR  and  Graktee,  1. 

Policy  OF  Assurance Titlb. 

— Trustee. — Vendor  and  Pur*. 

CHASKB* 

REAL  ESTATE. 
See  Assets,  s  • 

s  s 
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AECOMVEYANCB. 
See  Grantor  and  Oramtzc,  I. 

RECTOR. 
See  Demorrcr. 


REGISTER  ACT. 
See  JooGMENT,  5. 

« 

BEMAINDER-MAN. 
S0e  Gbamvoa  ard  Gravtbe,  s. 

.  JREMOTENESS. 
1 4  Bequest  to  J.  A.  for  life,  remain- 
4611  iO;bu  ^Ueftison  for  life,  «iid  to 
remain  .enlfuUrd  on  ihe  eldest  son 
of  J^  A*  and  hU  posterity  for  ever. 
But,  in  case  of  the  death  or  want  of 
issue  of  J.  A.  to  M.  (a  brother  of 
J.   Am)  and  his   descendants,  as 
s|bove  mentioned,  from  one  gene- 
ration to  another,  for  ever.    J.  A. 
survived  the  testator  and  died  a 
bachelor  z  Heldf  that  die  bequest 
over  to  M.  and  hb  descendants 
was  ¥oid  for  remoteness.    [Monk' 
house  Y,  Monlhoiue]  '    •>    -     119 
4.  An  estate  at  C.  was  settled  on  A. 
for  life,  remainder  to  his  first  and 
other  sons  in  tail  male,  remainder 
to  A.  in  fee.     A.  devised  as  fol- 
lows ;  *^  As  to  the  reversion  and 
inheritance  of  the  freehold  estate 
at  C,  purchased  by  me  in  pursu- 
ance of  my  marriage  articles,  bear-* 
ing  date,  Ste^  in  case  of  failure  of 
issue  of  my  body  by  my  said  wife, 
I  give  and  devise  the  same,"  &c. 
He  then  limited  the  eetate  to  his 
brothers  in  succession,  and  to  their 
reflective  first  and  other  smis  in 
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(ail  male.    The  Cdurfe  «s&  of  pi- 
nion that  the  dtfvise  w^-  gpod. 
lEgertoH  v.  Jones]     -    t    ^-  ¥^ 
3«  Testator  bequeatl^  his  xesidnpry 

estate  to  trustees,  in  trust  l^faj 

the  income  of  one  third  part  to 

his  daughter  Sarah,  for  Itfc^  «nd 

i^pon  her  death,  to  stand  pesseqped 

of  that  third  in  trust  ftr  hai  gbild 

or  children,  and  to  be  traneferred 

to  them  on  their  attaining  %Si  but 

in  ci|se  his  daughter  should  knve 

but  one  cluld  her  survtviagt^tiien 

the  whole  of  the  oneftiM  pail  to 

go  to  suich  only  child,  on,  hit<at- 

tainiog  85,  and  be  transmisaBdc  to 

his  executors,  and  in  case  his 

daughter  should  leave  no  childlier 

surviving,  or  in  case  ahe  shiuld 

leave  a  child  who  should  not  attain 

95^  then  over :  Held  that  the^il- 

dren  were  not  intended  to  lake 

vested  interests  nstM  theyjrttained 

a5,  and  that,  therefore,  Ibekeotiest 

to  them  was  void  for  remoteness. 

[Judd  V.  Judd]    •    <•    -    -.  .595 

REVERSION. 

See  ExscuTOBs  and  AninirrsTaA- 
iroRS,  ft. 

SATISFACTION,  . 

Testator  bequeathed  M,aooiL  to 
trustees,  in  tniat  tD.{iay  abe  in- 
terest,  to  his  danghter^forjJifis. 
Provided  that,  when  she  manied 
one  moiety  of  tlM  lOiOOol.  should 
be  paid  tohsrorheriuisb8nd,:and 
that  the  other  ■ioiety>  sbonld  be 
held  in  trust  to  pagrthftJalsrest, 
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to  hicT  ilaiiglxter,  ibr  ItTe,  and,  after  [ 
)Mr  Mceaae,  in  trust  fbr  her  chil- 
dren, and,  if  the  had  no  children, 
%hen  to  link  into  the  rendne  of  his 
'  ^er^otial  estate,  which  he  gave  to 
' '  hiift' two  BOM.    Die  daughter  mar- 
>  i^ed  during  the  testatiMrls  lifetilne, 
and  the  testator  settled  10,000/. 
fak  Irostfbr  his  daughter,  for  life, 
for  her  separate  use,  and,  after  her 
decease,  in  trust  fbr  her  husband 
•Ibr  lift,  and,  aAer  the  deteatfe  of 
the  soravori  b  trust  for  die  chil- 
dven  of  the  marriage  as  the  hus- 
band and  wife  should  jointly  ap- 
poinc ;  and,  in  delbvdt  of  such  joint 
appointment^  then  m  the  survivor 
should  appoint ;  and,  in  default  of 
aarf  appointment,  then  in  trust  for 
'   the  issue  of  the  marriage;  and,  on 
fidluro  ofsadi  issue,  then  in  trust 
ibr  the  issue  of  the  testator  living 
'   at  the  death  of  the  survivor  of  the 
Imsband  and  wife :  Held  that  the  I 
<   ^pnftvisien  made  by  tiie  settlement, 
was  a  satisftctiott  of  the  legacy. 
[Plati  V.  Phut]    -    -    -    -    503 

SECONDARY  EVIDENCE. 

A  claim  under  a  lost  deed  allowed 
on  the  production  of  an  unauthen- 
ticated  copy  of  it,  coupled  with  its 
being  recited  and  recognised  in 
other  deeds  and  instruments,  and 
ita  being  memorialized  in  the  re- 
gister  for   the   West   Riding  of 

.  YorksUre,  where  the  lands,  al- 
leged to  be  comprised  in  the  lost 
tlaad,  wore  situate,  and  the  long 

^  mapmumioe  of  parties  interested 
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in  disputing  the  ctahfew  ''[Tunitatl 
V.  fVep^]     -   •    •    Ji   J  308 

SOLICITOR  AND  CLIENT. 
The  Court  will  not  order  a  defendant 
'  to  produce  lettefs«  wfiich  passedi 
between  him  and  his  solicitor,  in 
the  relation  of  solicitor  and  client, 
in  the  progress  of  the  cause,  or 
with  reference  to  it»  previously  to 
its  being  instituted,  or  which  con* 
tain  legal  advice.  [GarlandTBScoit} 

See  NoTiCB,  a.— PRODUOrtoir  ov 

DOCUMBMTS,  4. 

SPECinC  PERFORMANCE. 
See  ViNDoa  and  PuachasU. 

STEAM  ENGINE. 
See  Lanplord  avd  TbnAkt. 

STOCK  TRANSACTIONS. 
See  Paimcipal  akd  Aobniw 

TENANT  FOR  LIFE. 
See  CovatavcTioir,  io» 

TERRIER. 
A  terrier^  though  signed  by  church- 
wardens only,  is  admissible  evi- 
dence in  a  suit  for  tithes  by  a  por- 
tioner  against  an  occupier.  [Lewii 
V  Bridgman]  -     -    -    •    -    316 

TITLE. 
See  GaANTOA  axd   Gbaktxe. — 

JUDGMBNT. — YbHDOB  AVB  PuR- 
CHASBR. 

TITHES. 
1.  In  general  a  landlord  cannot  be 
made  a  defendant  to  a  bilt  for  tithes 
against  his  tenanta,.   But  if  bo  is 

8  8  2 
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charged  widi  ba'vlhg  got  into  hk 

possession^  from  fak  tenants  and 

other  persons,  documents  for  the 

purpose  of  preventing  the  plain- 

,  tiff  fVom  obtaining  evidence  from 

'  them  in  stkpport  of  hb  demand, 

the  landlord  cannot  demur  to  the 

•   bin.    [Day  Y.Drake]  -   64  ft  73 

d.  Whether  a  court  of  equity  can 

make  a  decree  to  establish  the 

right  to  thhes,  Qu.    [Md.}      79 

3.  A  portioner  entitTed  to  tilJie4ay 
is  not  necessarily  entitled  to  tithe 
of  clovetr,  tares,  vetchesr,  and  grass 
cut  and  carried  away  green :  Sem' 
hUm    [Lewis  V.  Bridgman]  -    316 

4.  A  terrier  though  signed  by  church- 
wardens only,  is  admissible  evi- 
dence  in  a  suit  for  tithes  by  a  por- 
tioner against  an  occupier.  [Ikid.] 

316 
See  DaMuaaEa.-— Issue. 


back  to  the  Master  to  f«vi0«r  his 
report,  in  otder  to  give  tbe'vcador 
an  opportunity  of  producing  evi- 
dence to  remove  tlie  objection. 
[EgertaH  ▼.  JaiKs]     -    -    -    39s 

Judoment.-^«^PlIiadikg>  '3«f 
FoLier  dp  As8URANCE.-T-Tau8- 

TES. — YnS  POK  ANI>  PtJRCHASfta. 


TITLE. 
!•  If,  upon  a  <(aesti«B  of 


the 


Master  is  satisfied  with  the  evi- 
dence produced  before  him,  but, 
upon  the  hearing  of  an  exception 
to  the  report  the  Court  thinks  the 
evidence  not  sufficient ;  the  Court, 
upon  the  application  of  the  ven- 
dor, will  refer  it  back  to  the 
Master  to  review  his  report,  in 
order  to  give  the  vendor  an  op- 
portunity of  producing  iurther 
evidence.  [Andrew  v.  Andret»\  390 
a.  Upon  the  allowance  of  excep- 
tions to  a  report  approving  4f  a 
title,  the  Court  wiU|  apon  the  ap* 
{dication  o(^the  vendor,  tefer  it 


TRUSTEE. 
A.  having  contracted  for  the  pur- 
chase  of  an  estate,  agrees  hj 
deed,  to  convey  it  to  two  part- 
ners to  whom  he  was  indebted, 
upon  trust  to  sell,  and  after  pay- 
ing prior  charges,  to  retain  their 
own  debt.  And  it  was  provided 
that  the  power  of  sale  might  be 
exercised  by  the  partners  befbre 
any  conveyance  should  be  made 
to  them.  No  conveyance  was 
ever  made,  or  required  to  be 
made,  to  the  partners,  nor  did 
j  they  attempt  to  exercise  the 
power  of  sale ;  and  one  of  them 
having  died,  tlie  survivor  agrees, 
with  an  agent  of  A.,  to  purchase 
the  estate :  Held  that  he  was  ngt 
a  trustee,  but  stood  in  the  situa* 
tjon  of  a  creditor,  with  a  security 
for  his  debt,  and  therefore  was 
not  disqualified  from  purchasing 
the  estate.     [Chambers  v,  iraters] 

TRUSTEE  AND  CESTUI  QUE 

TRUST. 
On  a  marriage,  a  anm  of  stock  was 
settled  for  the  sepasate  imeoCihe 


I  M   P  £  K. 

wtfi»  Ar  life,  mnafader  for  ihe 
hHibaiMl  for  lifei  remainder  Jbr 
>.  tbetr-  children,  wUh  power  to 
chenge  securities  with  consent  of 
the  wife.  The  dividends  on  tlie 
..«tock  being  reduced,  one  of  the' 
trustees  in  whom  the  husband  and 
wife    principally    confided,    and 

.  who,  with  his  partners,  was  their 
solicitor,  informed  his  co«trustees 
that  he  had  an  opportunity  of 
investing  the  property  in  a  mort- 
gage at  5  per  cent.,  and,  with  the 
consent  of  the  husband  and  wife, 
requested  his  co-trustees  to  ex- 
ecote  a  power  of  attorney  to 
enable  him  to  sell  the  stock.  The 
oo-trustees,  without  inquiring  into 
the  matter,  complied :  the  trustee 
sold  the  stock  and  absconded. 
Held  that  the  co-trustees  were 
liable.  [Hanbutj  ▼•  Kirkland]  1265 

See     Customary     FaBEHOitDS. — 

ExECtTTORS     AND    ADMINISTRA- 
TORS, 1. 


VENDOR  AND  PURCHASER. 

1.  A  purchaser  who  has  contracted 
for  the  entirety  of  an  estate,  will 
not  be  compelled  to  take  six  un« 
divided  seventh  parts  of  it.  [Ddby 
V.  PuUen]  -  -  »  -  -  -  ag 
See  1  Russ.  k  Myl.  996. 

a.  On  a  sale  under  a  decree,  the 
abstract  stated  that  the  vendor 
*Vas  devisee  of  A.,  who  took  as 
heir  to  B.  ;•  and,'  on  enquiry,  the 
vendor's  solicitor  confirmed  that 
stateDBBnIi  the  Master  accord- 
ingly appiMed  ef4he4itle»   Just 
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before  th^  conireyane^  .w^s  exe- 
cuted^  the  purchaser  discovered 
that  C,  was  the  heir  of  B*,  .^od  it 
jppeared  that  the  .vendor's  ^Uci- 
tor  had  received  infonnatioo.  of 
that  fact,  but  had  concealed  it* 
A  motion^  by  the  purchaser^  to  be 
discharged  fron^  his  purchase  was 
granted,  though  th^  vendor  .had . 
obtained  a  release  firpni  C  before 
the  motion  wasmade*    [/)o^j£v. 
PuOen]    ........  29 

See  1  Russ.  &  Myl-  396* 

3.  If,  upon  a  question  of  title»  the 
Master  is  satisfied  with  the  evi- 
dence produced  before  him,  but, 
upon  the  hearing  of  an  exception 
to  the  reporti  the  Court  thmks  die 
evidence  not  sufficient,  the  Court, 
upon  the  application  of  the  ven- 
dor, will  refer  it  back  to  the 
Master  to  review  his  report,  in 
order  to  give  the  vendor  an  op* 
portunity  of  pi'oducihg  further  evi- 
dence.   [  Andrew  v.  Andrem}    390 

4*  Upon  the  idlowance  of  excep- 
tions to  a  report  approving  of  a 
title,  the  Court  wiH,  on  the  appli- 
cation of  the  vendor,  refer  it  back 
to  the  Master  to  review  his  report, 
in  order  to  give  the  vendor  an 
opportunity  of  producing  evidence 
to  remove  the  objecticm.  [JE^- 
ton  V.  Jones]   .     .    •    .    •    ^gq 

5*  An  estate  sold  under  a  decree, 
was  desGiibed  as  of  a  certain  an- 
nual value:  and,  by  the  condi- 
tions, compensation  was  to  be 
made  for  any  error  in  the  particu- 
hir.  ThefMirehaser  paid  his  money 
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imdwat,  was  let  hM  pcmtaOtm, 
ttn4  took  -a  con?Ajr«aco.  After 
ke  g^t  into  90880i»ion»  he  db- 
covered  Attt  tbe  MDt  watofer- 
«t»ted  ia  Ibe  .pwtie«l«r;    Held 

ft  tjholhaw^aeiililledtAaooMpeD- 
«aUoo  oui  «f  hit  .pufcbaseHBoney. 
[Cfliia  ¥.  C<*wi3    •.    -    -    -    447 

AeB;GftAirto&  ahd  €HitAMTn,  i. — 

Jxi9GlfttrT.*««XlBir. -— POLICT  OF 
AnU&AlllSB^^-^PBIIlClPAL      AMD 

Ab  nv>*»TRas7BB» 

VESTtNO. 

S#e  CovsTRuettoK,  5, 9, 11,  ift— 

PoUTtOKS. 

VOLUNTARY  CONVEYANCE. 

!•  A  coDTeyance  by  a  debtor,  to 
trusteesi  for  payment  of  scheduled 
creditors,  who  do  not  execute  the 
deed,  or  conform  to  its  terms, 
cannot  be  enforced  by  the  credi- 
tors. [Garrard  ▼.  Lord  Lauder* 
dale] 1 

a.  A  father  conveys  his  estates  to 


t   V   t>  JH  X. 


ufifll   ifiey   tiad    jlerfonaed  ahe 
trusts  ef  die  fitst,  reA^ed.    [IFaA 

WEST  INDIA  ESTATE,  . 

A  testator,  resident  in  Jamsica,  d^ 
vised  the  reau,  imam  and  fvofits 
of  his  aalate,  called  Uiagten  and 
Cote's  Pen,  In  that  ishsMi,taA. 
B.  Haid  tiiat  Ae  estal^and  the 
slaves,  muka,  calde  aad  aiaahi. 
aery  thereoa  paasad  vader  llus 
deriae.   ISiemui  r.  GmrneU}  898 

WILL. 

1.  A  statoaiy  befaeithed  aitielea 
used  in  his  bosiaesa  by  their  tedi- 
aical  namea,  aoma  of  whidi  were 
Tory  ohscttsely  wiittan*  Refeceace 
dhrooted  to  aaoaataia  vlat  area 
aaeani,  the  MuMer  takiag  M  hia 
fki^iS^fmmm  ptraans  akilled  in  writ- 
ing, and  aoquaialad  with  asfidea 
used  by  atatnaries.  [QMet  ▼. 
Beechey],    ---•.-*    24 


trustees  for  paying,  off  annuities   a,  A  testator  afia^gitiagjseteral  an- 


granted  by  his  sun,  together  with 
the  arrears,  and  also  the  son's 
debts  if  they  thought  proper  to 
pay  them,  remainder  to  himself 
for  life,  remainder  to  his  son  in 
fee.  The  annuities  were  men- 
tioned in  a  schedule,  but  the  an- 
nuitants were  not  parties  to  .the 
deed.  The  father  and  son  then 
execute  other  deeds,  varying  the 
former  trusts :  Motion  by  one  of 
the  scheduled  crediton  to  restrain 
the  trustees  from  executing  the 
trusts  of  tlie   subsequent  deeds 


nuities  for  livea^  aaA  gift.  cem« 
mencing  with  the  word*  **  Item," 
proceeds  thqa  t  **  Item,  I  .giwe  to 
my  wife  i^aook  a  year  daring  her 
life,  and  also  my  furnitara  and 
house,  and  after  her  deoeasa  to 
S.  S.  and  his  beira    Held  thai  S. 
&  was  entitled  to  tha  ftmd  for 
payment  of  the  aaaoity  aasreiiaa 
to  the  boose  and  Ainwluva.-  [Old' 
man  w.  Slaier^  *    •    •  .*   <«^    84 
5*  A.  testator,  resident  in  Jaawaca, 
devised  the  reals,  iaaias  and  pro* 
fits  of  hisastate^  catted  bliagton 


r  Nv  D  1^  x; 
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and  Ove*8  Pen,  in  tbae  island,  to 
A,  B.    Held  ^i  (be  estate  and 
the  slaves,  mules,  cattle  and  ma- 
chinery thereon  passed  under  this 
devise.    [Stevoart  v.  Gamett]  398 
4.  JOeme  of  *^  one  moiety  ii£  the 
.    tetttfl  of  BTjr  estate  named  L.,  to 
be  dividad  equally  amongst  my 
granddMSidran ;  the  other  moiety  of 
the  rests  of  my  said  estate  I  give 
to  R.  and  btt  heirs :"    Held  that 
.    tiie  gianddiiidren  took  the  fee, 
.    as  tenanttt  in  common,  in  a  moiety 
of  the  estate.  [Ibid]      -    -    39^ 
3.  A  testator,  having  one  nephew 
and  one  nieee,  and  eight  great- 
.  nephews  and  nieces  living  at  his 
death,  geve  one  tenlh  of  Ins  resi- 
due to  his  nephew,  and  another  to 
his.  niece,  and  the  remainder  to 
tmstees  m  trosi  fbr  their  ehildien, 
«t   eis  «id  he  empowered  his 
trtBteee  to  i^ipiy  M  or  any  part 
of  their   reif»ective   shares,    for 
their  advancement.    Held  that  all 
the    greafe-aq>hewB     and   nieces 
bom  bef<ire  the  eldest  attained 
ai,    though    after    the  testator's 
'    death,  were  entitled   to  shares. 
[Tiieambyf.Butler]  '*   -    -    4t7 
6.  Testator  gave  die  yearly  sum  of 
lyooo/.  sterling,  to  his  wife  for 
Iwr  fife,  and  after  her  decease,  to 
hie  trustees,  upon  the  same  trusts 
as  after  dedaved  concerning  the 
yeady  aom  of  3,oool»     He  then 
gave  to  his  trustees  the  yearly 
warn  of  3,000  L  steriing  to  issne 
#ttt  of  a  sufficient  sum  of  stock  in 
the  5  per  cents.,  to  be  hifMted 


in  the  names  df  bis  tensleea  for 
tfiat  purpose,  in  trtisi*  for'>'hi8 
daughter  for  life,  and  after  her 
decease,  for  her  childreri.  The 
trustees  invested  100,000/.  5  per 
cents.,  to  answer  the  two  yeiwly 
sums.    The  aioek  ifas  irfU^ritiMrds 

■  convert'^d  into  4  per' ^eents., 
wheeeby  the  dividandr  •^beeame 
insuflfeient  to  pay  dm*  jrearly 
sums..  Held  that  (the  legatees 
were  not  entitled  to  bavD^tiifi'de- 
ficiency  supplied  out  of  the  tes- 
tator's residua^  est^tOr  ^IffpnMl 
V.  Russell]  -••»«••    494 

7.  Testator  bequeathed  his.reoid^- 
ary  estate  to  trustees,  upon  trust 
to  transfer   the   same    unto   his 
great-nephews    and    nieces;   the 
shares  of  the  boys  to  be  transfer- 
able to  thetn  at  21,  and  those  of 
the  girls  at  Hi  or  marriage,  and 
to  accumulate   for  them  in  the 
mean  time,  with  benefit  of  accruer 
and  survivorship :  and,  in  case  of 
the  death  of  all  the  said  children 
except  one,  before  their  shares 
became  vested,  then  upon  trust  to 
transfer  the  whole,  to  the  sur- 
vivor,  at  the  age  or  time  afore- 
said.   Held  that  a  great-nephew 
bom  after  the  testator's  death,  but 
before   any  of  his  other  great- 
nephews  or  nieces  attained  ai  or 
married^  was  entitled  to  a  share 
of  the  testator's  residuary  estate* 
[^Baim  V.  Bo/m]   -    .    •    «    49a 

8.  A  testatrix  directed  her  resi* 
duary  estate  to  be  divided  into 
three  equal  shares,  and  gave  one 


« 
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-.  share  to*  the  children  of  I.  M., 
one  share  to  the  children  of  W. 

'  H.  (subtracting  from  their  share 
the  2y000  /.  that  W.  H.  owed  the 
testatrix),  and  the  remaining  diird 
part  to  the  children  of  R.  H. 
Held  that  the  a|OOo/.  was  to  be 
considered  as  part  of  the  residue ; 

•  that  the  residue  was  to  be  divided 

•  into  three  equal  parts,  and  that 
die  2,000  L  was  to  be  taken  as 
part  of  the  share  oi  the  children 
of  W.  U.    [Murray  v.  Sttmson}. 

636 
See  CoKSTRucTiov,  la,   15. — Lk- 

OACT.— ^LegACT     DutT,    3.— — 

P^nSOlfAL    ESTATB. RlBfOTE- 

NXSS. 

WITNESS. 

1.  A  legacy  to  a  witness  to  a  will 
relating  to  personal  estate  only,  is 


not  void  under  35  Geo.  3,  c.  6. 
[Foiter  y»  Banburtf]    -    •     -     40 

s.  A.  ^eas  served  with  a  mbpttna 
dnees  tecum  toprodnce  a  deed  in 
his  possession,  which  was  to  be 
pnyred  by  the  subscribuig  wit- 
ness, l>ut  he  refiised ;  ordered  that 
he  shottld  produce  the  deed  at  his 
own  expense;  that  the  witness 
should  attend  at  his  expense,  and 
^that  he  should  pay  all  the  other 
expenses  caused  by  his  refusal. 
[Bradshaw  v.  Bradshaw]  •  985 
See  1  Russ.  &  Myl.  358. 

3.  Leave  given,  before  publication, 
to  examine  a  witness  (who  had 
been  examined  and  cross-exa- 
mined)  as  to  circumstances 
brought  to  his  recollection,  after 
'  his  examination  in  chief.  [Cock^ 
erellY.  Cholmeley]      -    -    -    3^3 

See  Examination  dk  BEirfe  esse. 

— PRACTICfe,   16. 


ERRATUM. 

Under  the  head  **  Anmuity,"  anli  page  576,  add  a  reference  to  Construc* 

XIOH,  10.    .  . 


END    OF    VOL.  Ill, 
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